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STATEMENT OF FACTS 

1. The Parties in this arbitration are Vemma Holdings Incorporated (“Claimant”) and the 

Federal Republic of Mekar (“Respondent”). 

2. Claimant is an airline holding company incorporated in the Commonwealth of Bonooru 

(“Bonooru”). Respondent is the host state to Claimant. 

3. A detailed timeline of the events, relevant for this dispute, is as following: 

Pre-Investment 

24 August 1994 Mekar and Bonooru signed the Treaty for the Promotion and 

Protection of Investments (“1994 BIT”).   

5 January 2011 Claimant’s tender valued at 800 million USD for the purchase of 

Caeli Airways was accepted by the Respondent. 

5 March 2011 The Competition Commission of Mekar (“CCM”) approved 

Claimant’s acquisition of 85% stake in Caeli Airways. 

29 March 2011 Claimant entered into a Share Purchase Agreement to purchase 

85% stake in the company. 

Post Investment 

15 October 2014 Comprehensive Economic Partnership and Trade Agreement 

(“CEPTA”) signed by Mekar and Bonooru in April 2014, came 

into force replacing the 1994 BIT. 

9 September 

2016 

CCM launched a suo moto investigation into Caeli Airways 

(“First Investigation”) to investigate whether Caeli had adopted 

predatory pricing strategies. For the first time, it considered a 

combined market share of Royal Narnian and Caeli to justify the 

investigation. It also placed caps on Caeli Airways’ airfare as an 

interim measure. 
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Late 2016 Mekar’s currency, the ‘MON’, began to nosedive. This became 

a full-fledged economic crisis by 2017. 

December 2016 CCM launched another investigation into Caeli Airways 

(“Second Investigation”) focusing specifically on alleged price 

undercutting on certain routes to and from the Phenac 

International Airport. 

October 2017 Mekari authorities approved the denomination of airfares in USD 

for all airlines operating in its territory in light of the economic 

crisis. 

30 January 

2018 

Mekar’s government passed a decree requiring all companies in 

the country to operate exclusively in MON. Thus Caeli Airways 

was forced to operate with a volatile currency. 

August 2018 CCM concluded the first investigation and found Caeli guilty of 

predatory pricing. A fine of MON 150 million was imposed and 

the airfare caps were kept in place impending the Second 

Investigation. 

25 September 

2018 

Mekar’s President passed Executive Order 9-2018, granting 

subsidies to airlines. Caeli Airways’ application for subsidies 

under this Order was rejected without providing any reasons. 

1 January 2019 CCM concluded its Second Investigation and found that Caeli 

had indulged in price undercutting. It imposed a fine of MON 

200 million and decided to continue the airfare caps till Caeli’s 

market share fell below 40%. 

15 July 2019 After hearing on the imposition of airfare caps in the High Court 

of Mekar, Justice VanDuzer released an interim decision 

declining to remove them. The decision also dismissed the 

Caeli’s merits on appeal. 
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17 December 

2019 

Mekar Airservices rejected Claimant’s buyback offer after it 

received an offer from Hawthorne Group LLP to buy its stake at 

Caeli, alleging that the offer was artificially inflated and 

Hawthorne was not an arms-length company. 

9 May 2020 After failed negotiations, Mekar Airservices had filed a request 

for arbitration with the Sinnoh Chamber of Commerce. The 

award was rendered in favour of Mekar Airservices. 

1 August 2020 In light of supposed corruption, Supreme Arbitrazh Court of 

Sinnograd set aside the award pursuant to Claimant’s 

application. 

23 August 2020 The High Commercial Court of Mekar issued a ruling enforcing 

the award in Mekar on the application of Mekar Airservices. 

25 September 

2020 

The Supreme Court of Mekar dismissed Claimant’s appeal of the 

aforementioned order. 

8 October 2020 After failing to yield another buyer, the Claimant sold its stake 

in Caeli to Mekar Airservices for 400 million USD. 

15 November 

2020 

Claimant filed the Notice of Arbitration. Subsequently, 

Respondent submitted its Response to the Notice of Arbitration. 

2 March 2021 Through the Airways Infrastructure Rescue Act, Bonooru 

acquired a majority stake in Vemma and it underwent a large-

scale restructuring. 
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SUMMARY OF ARGUMENTS 

4. JURISDICTION: The tribunal has jurisdiction over the claims of the claimants as the 

claimant is a private enterprise of Bonooru. Even if the claimant is considered to be an 

SOE, then also the tribunal should accept jurisdiction as the claimant fulfils the 

‘qualification requirements’ of CEPTA. These grounds are sufficient for the tribunal to 

accept jurisdiction. However, if the tribunal applies the Broches test of the ICSID 

Convention, then the claimant submits that it was performing commercial functions in 

Mekar, therefore it should be treated as a national of Bonooru. 

5. AMICUS SUBMISSION: The tribunal should reject the Mekar’s external committee’s 

advisors’ submissions as the submission is outside the scope of the dispute, politically 

motivated and without any significant interest. On the contrary, the tribunal should accept 

the Consortium’s amicus submissions as the submissions are within the scope of the dispute 

and will assist the tribunal to reach a correct decision with different perspective, the 

members of consortium have significant interest in this arbitration, and the consortium is 

independent of disputing parties. 

6. MERITS: Mekar violated Article 9.9 of CEPTA because it failed to provide fair and 

equitable treatment to the Claimant’s investment. Mekar pursued a series of acts and 

omissions that frustrated the Claimant’s legitimate expectation, denied justice, constituted 

arbitrary and discriminatory conduct and ultimately resulted in a coerced sale of the 

Claimant’s investment. These acts individually, and cumulatively constitute a blatant 

violation of the fair and equitable treatment standard.  

7. REMEDIES: For breaching Article 9.9 of CEPTA, the adequate standard of compensation 

is the fair market value of the investment prior to the breach committed by Mekar. This is 

consistent with both, the principles of international law and Mekar’s obligation under the 

most favoured nation treatment clause under CEPTA.  
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ARGUMENTS 

PROCEDURAL ISSUES 

PART I: JURISDICTION 

I. THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMANT’S CLAIMS. 

A. INTRODUCTION 

8. This tribunal has jurisdiction over the claims of Vemma Holdings Inc. for three main 

reasons. 

i. Claimant is a private enterprise. 

ii. Alternatively, even SOEs can bring claims before this tribunal. 

iii. Claimant is a national of Bonooru under Article 2 of ICSID AF Rules. 

9. For the clarity of the tribunal, the claimant shall address the issues on jurisdiction in the 

abovementioned order. Firstly, the claimant will show that it is a private investor under 

international and investment law. Secondly, in the event that the claimant is considered an 

SOE of Bonooru, then also it qualifies as a legitimate investor under the 1994 BIT and 2014 

CEPTA.  

10. The claimant submits that the definition of ‘enterprise’ should be imported from the 1994 

BIT as it acts as lex specialis in the context of the present dispute, and the definition part 

of the BIT is still operative because of the sunset clause. However, in the event that the 

definition of ‘enterprise’ is imported from CEPTA then also the claimant satisfies the 

requirements of a legitimate investor under Article 9.1 of CEPTA. 

11. These grounds are sufficient to establish that the tribunal has jurisdiction over the 

claimant’s claims as there is no additional requirement of nationality under the ICSID AF 

Rules. Nevertheless, if the tribunal applies the nationality requirement of ICSID 

Convention in this dispute, then the claimant lastly submits that it satisfies the requirements 
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of Aron Broches test as it was performing commercial functions during the course of its 

investment in Mekar. 

B. CLAIMANT IS A PRIVATE ENTERPRISE. 

12. Private enterprises are those enterprises which are controlled and owned by private 

individuals.1 Similarly, Vemma is being owned and controlled by private persons. 

i. The tribunal should apply the effective control test. 

13. To see whether the acts are private or governmental, the most common standard is the 

effective control test.2 ICSID tribunals such as Maffezini,3 and BUCG4 have also applied 

this standard to see whether the acts are governmental or not. 

14. The “effective control test” is enshrined under Article 8 of ARSIWA which states: 

“The conduct of a person or group of persons shall be considered an act of a State 

under international law if the person or group of persons is in fact acting on the 

instructions of, or under the direction or control of, that State in carrying out the 

conduct” 

15. The tribunal should find that the direction and instruction is limited to only those instances 

where the “person” is carrying the “conduct”.5 In the present instance, the conduct would 

be the investment made by Vemma in the State of Mekar.6 

 

1 US Anti-Dumping. 

2 Nicaragua¶397; ARSIWA commentary Art.8¶1. 

3 Maffezini¶76; Brownlie p.132. 

4 BUCG¶38. 

5 ARSIWA, Art 8. 

6 Facts¶26. 
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16. The ICJ in Nicaragua observed that a high degree of dependency of an organisation on the 

State does not mean that the organisation is an organ of the State.7 Put simply, a high level 

of dependence of a “person” on its State does not mean that the State exercises “effective 

control” over that person if the acts are undertaken in private capacity. 

17. Similarly, in this case also there exists no link or fact which could substantiate or show that 

the claimant invested in the State of Mekar or carried out its business on the directions or 

under the control of Bonooru. Therefore, there is no effective control of Bonooru over 

Vemma. 

18. Thus, the actions of Vemma are entirely private actions. 

ii. Alternatively, if the effective control test is not applied, then also the claimant is a 

private enterprise. 

19. If the tribunal doesn’t apply the effective control test, then also it shall find that Vemma is 

a private enterprise which has no links with Bonooru for the following reasons: 

20. Firstly, majority shareholding is an important indicator of the actual controlling party of an 

enterprise.8 At the time of investment, as well as during the period of investment, the State 

of Bonooru always had minority shareholding9 with no legal capacity to make any 

decision.10 On the other side, Vemma always retained majority shareholding11 which shows 

that the actual controlling or decision-making powers lied with the board of directors and 

not Bonooru. 

 

7 Nicaragua¶115. 

8 Aguas del Tunari¶264; Supervision¶325. 

9 Facts¶10. 

10 AOA¶152. 

11 Facts¶10. 
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21. Secondly, the representation of Bonooru in Vemma’s board of directors is only limited to 

one non-executive director.12 The non-executive director does not exercise any controlling 

authority.13 Moreover, the objectives of Vemma were purely commercial objectives which 

were to ensure business activities.14 

22. Lastly, there is no direct or indirect link between Vemma and Bonooru. The mere fact that 

Vemma was assisting in the policy goals of Bonooru is not sufficient to show that it was 

either owned or controlled by Bonooru.15 

23. Therefore, Vemma is a private enterprise. 

C. ALTERNATIVELY, EVEN STATE-OWNED ENTERPRISES QUALIFY AS LEGITIMATE INVESTORS 

IN THESE ARBITRAL PROCEEDINGS. 

24. Without accepting that the claimant company is a state-owned enterprise (‘SOE’), the 

claimant submits that even if it is considered as an SOE, then also it has a right to bring 

claims in these arbitral proceedings. The claimant, in this light, advances two submissions 

while maintaining its stance that it is a private enterprise of Bonooru. 

25. The claimant firstly submits that the appropriate definition of investor should be imported 

from the 1994 BIT between Bonooru and Mekar. In the event that the tribunal chooses to 

apply the definition of CEPTA instead of the BIT, then the claimant will establish that 

SOEs should be considered as legitimate investors under CEPTA as well. 

 

12 AOA¶152.2. 

13 Id. 

14 MOA¶3(a). 

15 Hamester¶267. 
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i. The definition of enterprise should be imported from the 1994 Bonooru-Mekar 

Bilateral Investment Treaty. 

26. The claimant submits that the tribunal should import the definition of ‘enterprise’ from the 

1994 BIT between Bonooru and Mekar (‘1994 BIT’). The claimant invested in the State of 

Mekar in 2011 under the 1994 BIT, hence, the definition provision of investor under the 

BIT shall act as lex specialis.16  

a. The definition part of the 1994 BIT is operative because of the sunset clause. 

27. Article I of the BIT, which defines an investor, states that “enterprise means any 

entity……private or government owned”17 This article is still operative as the BIT had a 

sunset clause under Article XI.  Clause 3 of Article XI reads: 

“In respect of investments made prior to the date of expiry of the present Treaty, the 

provisions of Articles I to XI shall continue to be effective for a further period of ten 

years from the date of expiry of the present Treaty.” 

28. A bare reading of the clause makes it clear that the provisions of Articles I-XI shall continue 

to be in effect for a period of 10 years even after the BIT ceases to exist. The 1994 BIT was 

terminated in 2014,18 hence, Article 1 shall be effective until 2024. Since, the present 

proceedings are being conducted in 2021, this tribunal should apply the definition of 

enterprise from the1994 BIT instead of CEPTA. Similar BITs with sunset clause also 

continue to function19 unless parties have agreed to terminate the sunset clause 

specifically.20 

 

16 Peczenik p.251-252. 

17 1994 BIT, Article I. 

18 CEPTA, Art 1.6. 

19 Titi p.436. 

20 Agnieszka. 
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29. At this point, the respondent might argue that the disputing parties have suspended the 

effect of the 1994 BIT,21 however, this argument does not disclose the entire scenario. In 

the present case, parties have terminated the effect of the 1994 BIT only to the extent of 

rights and obligations under it.22  

30. The definition provision, however, is neither a right nor an obligation.23 So, the tribunal 

can borrow the definition of enterprise from the BIT while not deriving any right or 

obligation from it. Put simply, the tribunal should apply Article I, which is the definitional 

part, from the 1994 BIT in this arbitration while all substantive rights and obligations of 

parties should be derived from CEPTA.24 

31. Thus, the definition of enterprise under Article 1 of the 1994 BIT shall be applied in these 

arbitral proceedings instead of the definition of enterprise under CEPTA. 

b. Claimant is a legitimate investor under the 1994 BIT. 

32. In the event that the tribunal considers the claimant as an SOE, then also it is a legitimate 

investor as Article 1 includes “government companies” within its definition of legitimate 

investor. Therefore, it is entirely irrelevant whether the claimant is a private or government 

company as it can bring claims before this tribunal in both scenarios. 

ii. Alternatively, SOEs qualify as legitimate investors under CEPTA as well. 

33. Without any prejudice to the claimant’s submission that the definition of enterprise should 

be imported from the 1994 BIT, the claimant submits that even if the definition of 

 

21 CEPTA, Art 1.6. 

22 CEPTA, Art 1.6. 

23 MFN Draft Articles Commentary, Art 2¶2. 

24 CEPTA Art 1.6(1). 
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‘enterprise’ under CEPTA is considered instead of the 1994 BIT, then also, it qualifies as 

a legitimate investor. 

34. The lack of an explicit reference to SOEs in an investment treaty should not be interpreted 

as an exclusion of SOEs from the scope of the treaty’s protections.25 This absurd reading 

of CEPTA is inconsistent with general international law rules on treaty interpretation: 

exceptions to jurisdiction need to be spelt out explicitly.26 Tribunals should not infer 

exceptions in the absence of express provisions excluding SOEs.27 This interpretation 

would deprive as many as 23% of the Fortune Global 500, 15 out of 20 of the world’s 

largest oil companies, or SWFs that made trillions of dollars in cross-border investments, 

from the right to be protected under their relevant State’s investment treaties.28 

35. The investment law practice also does not preclude SOEs from the definition of investor 

unless specifically mentioned so.29 This interpretation, if employed, will render several 

BITs meaningless. 

36. For instances, BITs entered into by the Soviet Union30 will become meaningless because 

almost all the companies investing under the Soviet Union Treaties are State owned.31 

Similarly, the BITs entered into by China and Cuba,32 or socialist States such as 

Venezuela33 where SOEs are not explicitly mentioned will also lose their meaning. Such 

 

25Mohtashami/Hosseny; Yuri p.13. 

26 Wälde (2009) p.740; Azaria. 

27 Mohtashami/Hosseny p.380-81; Beijing Shougang¶412. 

28 Id. 

29 Beijing Shougang. 

30 Claudia¶14. 

31 EITI. 

32 China-Cuba BIT, Art I; Lebanon-Cuba BIT. 

33 France-Venezuela BIT, Art 1. 
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treaties would then have no effet utile as far as the protection of cross-border investors from 

these States (most of which are SOEs) is concerned.  

37. On the notion of effet utile, the tribunal in Pan American Energy v. Argentina, explained 

that:  

“if the Parties to the BIT had intended to instil no meaning at all into Article XII (1),34 

they should and would have said so. Given their silence, the provision must be 

considered to carry some legal meaning on account of the rule ut magis valeat quam 

pereat (‘effet utile’).” 

38. In Beijing Shougang also, the tribunal made a similar observation that if a treaty doesn’t 

distinguish an investor on the basis of organizational type, business purpose, ownership, or 

control, then tribunals should not interpret it in a manner to exclude SOEs.35 

39. These observations by the Pan American and Beijing Shougang reconcile with the rule of 

interpretation under Article 31 of VCLT which states that a special meaning shall be 

assigned to a term only "if it is established that the parties so intended."36 

40. In the present instance as well, neither does CEPTA distinguish on the basis of organisation 

nor can it be inferred that the drafters of CEPTA intended otherwise. Thus, CEPTA cannot 

be read in a manner which would exclude SOEs from the definition of investors. 

41. Therefore, the entire question whether Vemma is an SOE or not is irrelevant in these arbitral 

proceedings. 

 

34  Pan American Energy¶132. 

35 Beijing Shougang¶412. 

36 Beijing Shougang¶413; VCLT, Art 31. 
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D. CLAIMANT IS A LEGITIMATE INVESTOR UNDER THE 2014 BONOORU-MEKAR CEPTA. 

42. The claimant maintains that the correct definition to determine the legitimacy of an investor 

is that of the 1994 BIT and not the CEPTA. However, if the tribunal applies the definition 

of CEPTA, then the claimant submits that it qualifies the requirements under CEPTA, and 

therefore, has a right to put forth its claims before the tribunal. 

43. Article 9.1 of CEPTA makes two ‘disjunctive’ requirements for an ‘enterprise’ to qualify 

as an investor. Both these requirements are present in two clauses (a) and (b) which are as 

stated: 

“For the purposes of this definition, an enterprise of a Party is: (a) an enterprise that 

is constituted or organised under the laws of that Party and has substantial business 

activities in the territory of that Party; or  

 (b) an enterprise that is constituted or organised under the laws of that Party and is 

directly or indirectly owned or controlled by a natural person of that Party or by an 

enterprise mentioned under paragraph (a)”37 

44. The claimant, being organised under the laws of Bonooru,38 has to qualify either of the two 

requirements under clauses (a) and (b) which are:  

i. That it had substantial business activities in Bonooru, or 

ii. That it was being controlled by natural persons or enterprise of Bonooru. 

45. The tribunal should note that these requirements have been separated by ‘or’ which means 

that either of these requirements would allow Vemma to qualify as a legitimate investor.39 

Regardless, the claimant fulfils both of these abovementioned tests under CEPTA. 

 

37 CEPTA, Art. 9.1. 

38 Facts¶10. 

39 CEPTA, Art. 9.1. 
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i. Claimant had substantial business activities in Bonooru. 

46. There is no generic definition of ‘substantial business activity’40 as there are different 

business practices. The tribunal should look into a multiple set of factors41 to determine if 

the claimant actually had substantial business activities in Bonooru. The claimant had 

substantial business activities in Bonooru for two reasons: 

47. Firstly, the claimant was a shareholding company of Bonooru. The respondent might 

submit that shareholding companies do not have substantial business activities. The Pac 

Rim tribunal has already refused to accept such submissions.42 The tribunal in Pac Rim 

observed that actively holding and managing shares of other companies, having a 

continuous physical presence in the State of incorporation, and a functioning board of 

directors are factors which strongly suggest substantial business activities.43 

48. Similarly, Vemma is also not just holding shares but also effectively controlling and 

managing the shares. Vemma was entering into and carrying out business activities in 

Bonooru.44 Apart from this, it was providing air transport services and carrying out all 

forms of aerial work.45 Vemma was also maintaining, purchasing and constructing the 

airline business for the carriage of passengers and freight.46 

 

40 CAFTA-DR Hearings. 

41 AMTO. 

42 Pac Rim¶4.72 

43 Id.  

44 MOA¶¶1-3. 

45 MOA¶3(a) 

46 MOA¶3(c) 
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49. Because of Vemma’s continued business activities, Royal Narnian, the flag carrier of 

Bonooru, which was completely owned and operated by Vemma47 became a leading global 

airline with 85.6% load factor in 2019.48  

50. This makes it absolutely clear that Vemma was not only holding shares in Royal Narnian 

but also exploiting the shares for business purposes which would make the business 

activities of Vemma substantial. 

51. Secondly, Vemma had a physical office in Szeto, Bonooru49 and was involved in licensing 

and authorisation of all the business activities in Bonooru.50 Tribunals have a consensus to 

treat these factors as strong indicators of substantial business activities.51 

52. These factors are concrete enough to find that Vemma was having substantial business 

activities in Bonooru. In other words, it was not passively holding shares and assets but 

also effectively exploiting them for business activities. 

53. Even if these activities are not sufficient, the claimant still has a real and continuous link 

with Bonooru which will make the activities of the claimant as substantial business 

activities.52 

 

47 Facts¶9. 

48 Facts¶11. 

49 MOA¶2. 

50 MOA¶3(f). 

51 Bridgestone (obj.)¶300, 302; Pac Rim¶4.27. 

52 NAFTA texts; For example: US-Albania BIT; Bridgestone (obj.)¶302. 
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ii. Claimant was being controlled by the natural persons of Bonooru. 

54. In the unlikely event that the tribunal finds that the claimant had no substantial business 

activity, then the claimant submits that it was being controlled by the natural persons of 

Bonooru. 

55. Control means an ability to exercise substantial influence over a legal entity’s day-to-day 

management and operation.53 In this context, Vemma was operated and managed by the 

board of directors.54 All the members of the board are ‘natural persons’.55  

56. More importantly, these members pass decisions on majority vote,56 and there must be 50% 

voting shares for each quorum at regular meetings.57 There is no evidence to point out that 

the board of directors were influenced by any national of third state or any other person. 

57. The ownership requirement is only fulfilled when nationals of a third State own a majority 

shareholding in a company. An example of this can be traced to the Pac Rim case where 

the tribunal found that claimant was owned by its third-Party parent company holding a 

100% of its shares.58 

58. In this case, however, Vemma had majority shareholding at all times which are relevant in 

determining jurisdiction.59 So under no circumstance, it can be found that Vemma was 

being controlled by a national of third state. These factors are sufficient to show that 

 

53 ECT Conference ¶3; Eskosol¶232. 

54 AOA¶152. 

55 AOA¶152.2. 

56 PO3¶3. 

57 PO3¶3. 

58 Pac Rim¶¶4.79-4.82. 

59 Facts¶10. CSOB¶31. 
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Vemma, in fact, was being controlled by natural persons of Bonooru through the board 

which is one collective unit.60 

59. Therefore, in either case, Vemma fulfils the definitional requirements of a legitimate 

enterprise under CEPTA. These two submissions are sufficient to show that the claimant 

has a right to bring claims before the tribunal. 

E. THE ARON BROCHES TEST IS NOT A CORRECT TEST UNDER THE ICSID AF RULES. 

i. The tribunal should confine itself only to the requirements of investor under the 1994 

BIT or CEPTA. 

60. Under international law, the primary source of law is a treaty between two parties.61 In the 

present instance, the claimant submits that the threshold to see whether it is a legitimate 

investor, or not, should be drawn from either the 1994 BIT or CEPTA. 

61. The nationality requirement under the Aron Broches test62 is irrelevant in the present 

arbitral proceedings as it is a requirement under the ICSID Convention, and any provision 

or application of ICSID Convention should not extend to the ICSID AF Rules.63 

62. The ICSID AF Rules have also given parties a liberty to define an investor or treat any 

person as national.64 Therefore, this tribunal should only be concerned with the 

requirements under Article 9.1 of CEPTA.65  

 

60 Yukos¶565. 

61 Dolzer/Schreuer. 

62 ICSID Commentary; Broches(1966). 

63 ICSID AF Rules, Art. 3. 

64 ICSID AF Rules, Art 2. 

65 Beijing Shougang¶412. 
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63. This tribunal should refrain from adopting the ICSID Convention’s nationality requirement 

under the so-called Aron Broches test,66 and should strictly confine itself to the definition 

of investor under CEPTA.67 The following are the reasons to back this assertion: 

64. Mr. Broches, one of the principal drafters of the ICSID Convention, devised a test which 

is popularly known as the Aron Broches test. The statement of Mr. Broches is: 

“The broad purpose of the Convention is the promotion of private foreign investment 

and the first preambular clause of the Convention uses the term private international 

investment………………. that for purposes of the Convention a mixed economy 

company or government-owned corporation should not be disqualified as a “national 

of another Contracting State” unless it is acting as an agent for the government or is 

discharging an essentially governmental function.”68 

65. Special attention should be given to the highlighted words which are “for purposes of the 

[ICSID] convention.” This means that Mr. Broches himself intended to make the exception 

which should be applicable only to the ICSID Convention.69 The same standard cannot be 

applied in the ICSID AF Rules for two reasons: 

66. First, none of the provisions of ICSID Convention, including recommendation under it is 

applicable to the ICSID AF Rules.70 

67. Second, adopting a similar standard of nationality which was specifically tailored for the 

ICSID Convention will defeat the object and purpose of the ICSID AF Rules which was 

made for the sole reason to not apply similar standards as that of the Convention.71 

 

66 Broches (1995). 

67 CEPTA, Article 9.1. 

68 ICSID Commentary p.161; Broches(1995) p.202. 

69 Id. 

70 ICSID AF Rules, Art 3 

71 ICSID AF Rules, Introduction. 
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F. ALTERNATIVELY, CLAIMANT IS A NATIONAL OF BONOORU UNDER THE ARON BROCHES’ 

TEST. 

68. The claimant reiterates that the Aron Broches test is the wrong test in ICSID AF Rules and 

the tribunal should solely rely on the definition of investor as defined by the parties under 

the 1994 BIT or CEPTA. 

69. However, even if the tribunal chooses to apply the same standard, then also the claimant 

qualifies the Broches’ exception to qualify as a legitimate national of Bonooru as Vemma 

was performing essentially commercial functions in this dispute. 

70. The Broches test is a mirror image of Articles 5 and 8 of ARSIWA.72 The claimant has 

already submitted that the actions of the claimant cannot be attributed to Bonooru. The 

claimant further submits that it was performing commercial function during the course of 

this dispute. 

71. The CSOB tribunal applied the Aron Broches test for the first time.73 The tribunal’s 

observations in CSOB will squarely cover the present case as well. In CSOB, the respondent 

objected to the jurisdiction of the tribunal by stating that: (i) Czech Republic has 65% shares 

in CSOB,74 (ii) CSOB was promoting governmental policies;75 and (iii) it was taking 

benefits of Government policies.76 

72. While all these allegations were true, the tribunal still accepted jurisdiction,77 and denied 

the following allegations in respective points: (i) Shareholding or CSOB’s organisational 

 

72 BUCG¶34. 

73 CSOB¶20; Zhang pp.1147-1152¶2. 

74 CSOB¶18. 

75 Id.¶20. 

76 Id.¶90. 

77 Id.¶92. 
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structure are irrelevant.78 (ii) The purpose of the activities is irrelevant, only the character 

and nature of the activities is relevant.79 Even if, CSOB was promoting State’s policies, the 

way they were promoted was purely commercial.80 (iii) Getting benefits from State’s 

policies is not a relevant factor.81 

73. In BUCG v Yemen also, BUCG was a wholly state-owned enterprise and the respondent 

objected to the jurisdiction on similar grounds as that of Mekar.82 However, the tribunal 

disagreed with this view and reasoned that the tribunal will only see whether BUCG was 

performing commercial functions or not.83 Consequentially, the tribunal accepted 

jurisdiction in that case. 

74. The tribunal also observed that if a State-owned enterprise enters into a contract for 

commercial purposes, it is treated as strong evidence that the enterprise is performing 

commercial activities.84  

75. Similarly, in this case as well, the tribunal should accept jurisdiction for the following 

reasons: 

 

78 Id.¶83-85. 

79 Id.¶20. 

80 Id.¶18-20. 

81 Id.¶84. 

82 BUCG¶29 

83 BUCG¶35. 

84 Id.¶39–41. 
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76. Firstly, the fact that Vemma was performing State functions in Bonooru is irrelevant.85 The 

tribunal should only consider Vemma’s role throughout this dispute86 and focus on the 

nature of its activities.87 

77. Vemma was operating in Mekar for profit earning motive and this is also backed by the 

fact that for the first year, it earned significant profit.88 Also, it transformed a zombie 

enterprise,89 into a profit earning enterprise.90 This clearly shows that Vemma invested into 

Mekar for business purposes and not for performing governmental functions.91 

78. Secondly, Vemma was selected as a successful bidder based on its commercial merits and 

after competing with other bidders.92 This is strong evidence to suggest that Vemma 

invested into Mekar for commercial purposes.93 

79. Lastly, even if the respondent argues that through its routes between Bonooru and Mekar, 

Vemma was promoting Bonooru’s policies, then also these activities retain their 

commercial character. The only relevant fact here is the nature of activities and not the 

purpose of such activities.94 The fact that Vemma was getting subsidies from Bonooru is 

 

85 CSOB¶20. 

86 BUCG¶35; CSOB¶20. 

87 CSOB¶20; Beijing Shougang. 

88 Facts¶30. 

89 Facts¶34. 

90 Id. 

91 CSOB¶21. 

92 Facts¶22, 24. 

93 BUCG¶40 

94 CSOB¶18–21; BUCG¶35 
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entirely irrelevant as getting benefits from the State of incorporation is not an indicator of 

governmental function.95 

G. THE RESTRUCTURING OF THE CLAIMANT ENTERPRISE IS IRRELEVANT. 

i. The relevant date to determine jurisdiction is the date of institution of proceedings, 

i.e., 15 November, 2020. 

80. The respondent has argued that this tribunal should consider the restructuring of Vemma, 

which took place on March 2, 2021 to find that the claimant is a State party.96 However, 

this is a wrong assertion as this change in the corporate structure of claimant is entirely 

irrelevant. 

81. Scholars97 as well as tribunals98 agree on the fact that the relevant date for determining 

jurisdiction is the date of the institution of proceedings. Any change or fact subsequent to 

the institution of the proceedings is irrelevant.99 In the present case, the proceedings were 

instituted on November 15, 2020, and the restructuring of Vemma had happened in March 

2, 2021, i.e., after the proceedings have been instituted.  

82. Therefore, this change is entirely irrelevant to determine jurisdiction. 

 

95 CSOB¶84. 

96 Response¶4. 

97 Dolzer/Schreuer. 

98 Rompetrol¶ 79; Libyan Arab¶37; Congo v Belgium¶26; Vivendi II¶7.  

99 CSOB¶31; El Paso (Juris)¶¶117–36; National Grid¶117–19; Enron¶¶196–198, 396.  
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PART II: AMICI SUBMISSIONS 

II. THE TRIBUNAL SHOULD ACCEPT THE LEAVE APPLICATION OF THE 

CONSORTIUM OF BONOORI FOREIGN INVESTORS AND DENY THE LEAVE 

APPLICATION OF THE EXTERNAL ADVISORS TO THE COMMITTEE ON 

REFORM OF PUBLIC UTILITIES. 

A. INTRODUCTION 

83. This tribunal has two leave applications in front of it to file amicus briefs. The first leave 

application has been filed by the Consortium of Bonoori Foreign Investors (‘CBFI’) and 

the second leave application has been filed by the External Advisors to the Committee on 

Reform of Public Utilities (‘CRPU’). 

84. The tribunal should only accept CBFI’s submission and reject CRPU’s submissions. 

B. THE TRIBUNAL SHOULD BE GUIDED BY THE FORMAL REQUIREMENTS OF AMICUS BRIEFS 

UNDER CEPTA AND ICSID AF RULES. 

85. Both CEPTA100 and ICSID AF Rules101 have similar formal requirements. Those 

requirements should act as the assessment threshold by the tribunal and both the amicus 

briefs should be assessed on those standards. 

C. THE TRIBUNAL SHOULD REJECT CRPU’S AMICI SUBMISSIONS. 

86. The claimant requests the tribunal to reject CRPU’s leave application as: 

i. CRPU’s submissions are not within the scope of the dispute. 

ii. The members of CRPU do not have significant interest in this arbitral proceeding. 

 

100 CEPTA, art. 9.19¶3. 

101 ICSID AF Rules Art 41(3) 
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iii. CRPU does not have expertise to make the amicus submission, and unfairly burden 

the claimants to prove that the investment was legal. 

i. CRPU’s submissions are not within the scope of the dispute and unfairly prejudice 

the claimant. 

87. Under CEPTA, tribunals can consider only those amicus submissions which are “within 

the scope of the dispute that may assist the tribunal in evaluating the submissions and 

arguments of the disputing parties”.102 

88. The highlighted part should be read in conjunction with the first part which means that this 

tribunal should only consider those amicus submissions that will be beneficial in analysing 

the submissions of the parties.103 Put simply, the amicus brief must only be regarding those 

issues which have been defined by the disputing parties.104 

89. For the similar reason, the UPS tribunal also observed that third person submissions “are 

to relate to issues raised by the disputing parties and cannot introduce new issues in the 

litigation or go beyond the scope of the case as defined by the disputing parties.105 This 

standard is the most popular standard in ICSID arbitrations.106 

90. CRPU fails to meet this threshold as it has raised an entirely new issue of legality of 

investment.107 As this issue has not been raised by either party, the amicus submission 

clearly falls outside the scope of the dispute. 

 

102 CEPTA, Art. 9.19¶3. 

103
 Eli lilly¶E. 

104 UPS¶5. 

105 Id. 

106 Stern. 

107 CRPU Submission p.19. 
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ii. CRPU doesn’t have significant interest in these arbitral proceedings. 

91. The threshold an amicus must satisfy is to show that it has significant interest involved in 

the arbitration.108 The interest must be specific and not simply a general interest question.109 

In the present instance, however, CRPU does not have any significant interest in these 

arbitral proceedings. It fails to show how its expertise and experience will allow the tribunal 

to reach a correct decision. 

92. The tribunal should also be mindful that CRPU’s submission might be an outcome of 

“political interest”, in which case their submission should not be accepted.110 The claimant 

here submits that CRPU’s submission was politically motivated to favour the respondent. 

The reason for this is apparent in the record; claimant invested in the Mekar in 2011 and at 

that time CRPU was the chief advising body.111 

93. For the next 10 years, CRPU did not raise any concern regarding the claimant’s 

investments.112 Now, in 2021, CRPU has raised this issue only to disrupt the arbitral 

proceedings and unfairly prejudice against the claimant which would increase the cost of 

proceeding. These facts are strong indicators that CRPU had a political interest in this 

arbitration. 

94. Allowing CRPU’s amicus briefs will not only go against previous settled principles,113 but 

also defeat the purpose of ICSID arbitration which is to depoliticize investment disputes.114 

 

108 CEPTA, Article 9.19¶3; Pezold¶61; ICSID AF Rules Art. 41(3)(c); Wong/Hadgett/Euler/Schreuer/Gehring 

pp.138, 140; Dimsey. 

109 Suez¶31; Stern. 

110 Biwater PO3¶112, 135; Gomez. 

111 CRPU Submission p.19. 

112 Id. 

113 CEPTA Art 9.19¶3; Pezold¶61. 

114 Biwater¶12. 
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iii. CRPU doesn’t have an expertise to file amicus submissions. 

95. The amicus petitioners must show expertise, independence and experience that would be 

beneficial to the tribunal.115 CRPU fails to meet this threshold as well. CRPU has 

professional focus only on investment banking centre. However, the issue of corruption 

requires a strong standard of proof.116  

96. CRPU’s lack of experience and expertise are conspicuous by their amici submissions itself. 

CRPU pointed out that the claimant invested in Mekar through corruption.117 However, this 

is merely an assumption of CRPU’s members. The only instance CRPU pointed out was 

the support the claimant received at the time of making the investment by Mr. Dorian 

Umbridge.  

97. The fact that Mr. Umbridge was supportive of the claimant doesn’t draw any nexus that the 

claimant had bribed Mr. Umbridge for the support. CRPU ignored the fact that the support 

was for the reason that the claimant was the highest bidder118 and had the best business plan 

amongst all its competitors.119 

98. Therefore, this tribunal should not accept CRPU’s submissions as they are acting only as 

the friend of the respondent rather than the friend of the tribunal. 

D. THE TRIBUNAL SHOULD ACCEPT CBFI’S AMICUS SUBMISSIONS. 

99. CBFI’s leave application should be accepted as: 

i. CBFI’s submissions are within the scope of the dispute. 

 

115 Suez¶33. 

116 EDF¶5.26, 85; Sourgens/Duggal/Laird. 

117 CRPU Submission p.19. 

118 Facts¶24. 

119 Id. 
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ii. CBFI has significant interest in this arbitration. 

iii. CBFI is independent from the disputing parties. 

i. CBFI’s submissions are within the scope of the dispute and bring different perspective 

than the disputing parties. 

100. The respondent has already raised an issue on jurisdiction which is regarding the business 

structure of the claimants.120 CBFI’s submissions will critically assist the tribunal to 

actually see the level of control Bonooru has on all the enterprises incorporated within121 

its territory which would assist the tribunal in reaching to a correct decision. 

101. CBFI also brings in different perspective than the disputing parities as it brings different 

views on the business climate of Bonooru.122 This perspective is actually a crucial factor to 

determine whether the claimant was directly or indirectly connected with the State or not. 

In Apotex, the tribunal acknowledged the need to welcome multiple submissions on a wide 

range of views.123 This tribunal should also adopt a similar approach and allow CBFI’s 

amicus submission. 

102. Another important factor is the fact that CBFI is an industry association that is closely 

linked with Bonoori investors.124 So their experience in the field of investment and business 

sector should be considered as an important reason125 to allow their amicus submission. 

 

120 Response¶4. 

121 CBFI Submission. 

122 CBFI Submission¶10. 

123 Apotex(PO2)¶21. 

124 CBFI Submission¶8-9. 

125 ICSID AF Rules, Art 41(3). 
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ii. CBFI has significant interest in these arbitral proceedings. 

103. The threshold of public interest is not an appropriate standard under CEPTA126 or ICSID 

AF Rules.127 Therefore, amicus petitioners only have to show a significant interest in 

arbitral proceedings.128 

104. CBFI, surely, has significant interest in these arbitral proceedings as: 

i. The observation of this tribunal on jurisdiction will directly impact all the Bonoori 

investors in Greater Narnian region.129 This is for the reason that all the Bonoori 

investors have similar business organisation and structure as that of claimant’s.130  

ii. So, this tribunal’s observations impact the rights of CBFI members which is 

sufficient to satisfy the significant interest threshold.131 

105. Alternatively, even if the tribunal applies the public interest threshold, then also CBFI 

satisfies this threshold as: 

106. Firstly, the threshold of public interest is that the dispute should be a subject matter of 

public interest, and not that the amicus must make submissions in furtherance of public 

 

126 CEPTA, Article 9.19. 

127 Vivendi II¶¶19-21. 

128 CEPTA, Article 9.19¶3; Pezold¶61. 

129 CBFI Submission¶9. 

130 Id.¶8. 

131 Apotex¶38. 
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interest.132 This dispute concerns with the investment regulation and stability of regulatory 

regimes in Greater Narnian region133 which makes it a subject matter of public interest.134 

107. Secondly, when interpretation of an investment treaty in jurisdictional phase of a dispute 

affects entities beyond disputing parties, it involves public concern.135 As already stated, 

this tribunal’s observations affect the rights of all CBFI members. Therefore, the subject 

matter of the dispute involves public interest. 

108. Lastly, in the event that the tribunal finds that CBFI has to file submissions in furtherance 

of public interest, then it should see that CBFI, through their submission, is concerned with 

maintaining the stability of investment regime.136 Therefore, their submission is in 

furtherance of public interest.137 

iii. CBFI is independent from the disputing parties. 

109. Firstly, amicus curiae is neither appointed by the tribunal nor the parties,138 so there is no 

formal requirement of being independent from the disputing parties.139 The formal 

requirement only mandates amici curiae to disclose their direct or indirect connection with 

 

132 Vivendi¶¶19-21. 

133 CBFI Submission¶8. 

134 Id¶9. 

135 Resolute Forest¶4.7. 

136 CBFI Submission¶8. 

137 Id¶9. 

138 UNCITRAL Rep.¶50. 

139 Id. 
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either of the disputing parties.140 In the present instance, CBFI has disclosed all the relevant 

facts in their submission.141 

110. Previously, tribunals have recognised that lack of independence of amicus from disputing 

parties does not preclude them from providing valuable information.142 

111. Secondly, Lapras Legal’s association with claimants is entirely irrelevant. Lapras legal is 

not at all interested in the outcome of this arbitration. It is only advising the claimant in 

funding strategies of this dispute.143  

112. Lastly, CBFI consists of various members.144 The decision regarding amicus submission in 

this proceeding was not taken by Lapras Legal alone but all the members of CBFI.145 

113. Therefore, CBFI’s submissions should be allowed by the tribunal. 

  

 

140 Gomez. 

141 CBFI Submission¶7. 

142 UPS. 

143 CBFI Submission¶7. 

144 Id.¶6. 

145 PO3¶12. 
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MERITS AND REMEDIES 

PART III: MERITS 

III. THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA. 

A. FACTUAL BACKGROUND AND INTRODUCTION. 

114. Under the 2014 BONOORU-MEKAR CEPTA, the Respondent is bound to provide fair 

and equitable treatment to the Claimant’s investment under Article 9.9.  

115. Article 9.9(2) states: 

“A Party breaches the obligation of fair and equitable treatment referenced in 

paragraph 1 if a measure or measures constitute: (a) denial of justice in criminal, 

civil or administrative proceedings; (b) fundamental breach of due process, including 

a fundamental breach of transparency, in judicial and administrative proceedings; (c) 

arbitrary or discriminatory conduct; (d) abusive treatment of investors, such as 

coercion, duress, and harassment.” 

116. The use of the term “measure” or “measures” imply that even a single breach of any of the 

elements under Article 9.9(2) would constitute a breach of Article 9.9. Alternatively, this 

tribunal may also consider these acts cumulatively to find a creeping violation of the FET 

standard.  

117. The Respondent reneged on their obligation by pursuing a series of acts and omissions that: 

i. frustrated the Claimant’s legitimate expectations, 

ii. denied justice to the claimant,  

iii. discriminated against the claimant, and because of these actions, the claimant was 

iv. coerced into selling its shares at a confiscatory price to the respondent. 

118. These acts, when considered individually or cumulatively, constitute a flagrant violation of 

Article 9.9 CEPTA.  
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B. RESPONDENT FRUSTRATED THE CLAIMANT’S LEGITIMATE EXPECTATION. 

i. Frustration of legitimate expectation alone can constitute a breach of Article 9.9. 

119. The respondent will try to convince the tribunal that frustration of legitimate expectation 

under CEPTA is not a standalone breach of Article 9.9. However, this assertion is incorrect 

and unfounded under investment law regime for two reasons. 

120. Firstly, tribunals have previously considered legitimate expectation as a standalone 

violation of FET standard.146 In reality, the historical development of FET is primarily 

based on the protection of legitimate expectations of aliens in the host State.147 

121. Secondly, CIL, which is applicable in the present arbitral proceedings,148 protects specific 

commitments made by a State to persons of another State. These specific commitments 

must be kept at all times in good faith.149 

122. Therefore, a frustration of legitimate expectation is sufficient to constitute a breach of 

Article 9.9. 

123. Commentators like Professor McLachlan note that the criteria required for invoking 

legitimate expectation is three-fold. First, there has to be an assurance; second, there has to 

be a reliance by the Claimants on the assurances as a matter of fact; and third, the reliance 

should be reasonable.150  

 

146 Thunderbird(Walde) ¶37. 

147 Saluka¶302. 

148 LG&E¶89; ICSID Commentary p.604. 

149 Tecmed¶154. 

150 McLachlan/Shore/Weiniger, ¶7.184; Glamis Gold¶799; Enron¶262; Téllez p.436; Salacuse p.255. 
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ii. Mekar had given specific assurances to the claimant. 

124. Any authorisation or license by the Respondent serves as a specific commitment, and 

constitutes a primary source of the investor’s legitimate expectations.151 In Bear Creek, 

Peru had granted an authorization to acquire, own and operate a mine.152 The ICSID 

tribunal concluded that the authorization served as a primary source of the investor’s 

legitimate expectation.153  

125. Therefore, a violation of specific assurances given by the State will result in a frustration 

of legitimate expectations. 

126. In the instant case, Vemma’s primary source of legitimate expectation was the authorization 

of its business model by the Competition Commission of Mekar (‘CCM’).154 As part of this 

authorization, there were three specific commitments.  

i. Vemma’s low and mid-level cooperation with the Moon Alliance.155  

ii. Low-cost services because of its association with the Moon Alliance.156  

iii. Vemma’s inheritance of discounts on airport services and landing and navigation 

fees at the Phenac International Airport.157 Vemma inherited these privileges at the 

Phenac International Airport as part of the original privatisation package, which 

was duly approved by the CCM.158 

 

151 Talus p.454; McLachlan C/Shore/Weiniger p.311; Schreuer/Ursula; Thomas Wälde (2008) 

152 Bear Creek¶120. 

153 Bear Creek¶376. 

154 Facts¶25. 

155 Facts¶25. 

156 Facts¶25. 

157 Facts¶26. 

158 Facts¶26. 
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127. These three specific commitments formed the foundation of Vemma’s legitimate 

expectations.  

iii. Claimant relied on the specific assurances. 

128. In the present case, it is evident that Vemma reasonably relied upon the representations159 

made by the competent authority in Mekar.160 Claimants’ reliance on the specific 

representation is proven by its decision to enter into the Share Purchase Agreement,161 just 

after these commitments were authorised by the competent authority,162 which is the 

CCM.163 Vemma’s business model was authorized on 5th March 2011, after which, Vemma 

entered into a SPA with Mekar on 29th March 2011.  

iv. Mekar frustrated Claimant’s legitimate expectations by retreating on specific 

commitments. 

129. The Claimant’s legitimate expectation were frustrated on three instances: 

130. Firstly, the CCM considered Vemma’s partnership with Royal Narnian to arbitrarily 

determine its composite market share in order to launch a suo moto investigation. CCM 

tried to camouflage this arbitrary investigation by giving a justification that there was a 

preferential slot trading between Royal Narnian and the claimant which is the reason for 

considering the composite market share.  

131. Solely aside the fact that this investigation was arbitrary as it was against the MRTPA,164 

the consideration of composite market share, in itself, is a frustration of claimant’s 

 

159 Global Telecom Holding¶539. 

160 Facts¶25. 

161 Facts¶26. 

162 Ioannis(Juris.)¶192; SPP¶81. 

163 Facts ¶19. 

164 MRTPA, chap III. 



MEMORIAL for CLAIMANT 

-35-  

 

legitimate expectation. The reason for this is twofold; Firstly, Vemma had specific 

assurances for low and mid-level cooperation with moon alliance members,165 which 

includes Royal Narnian. Secondly, preferential slot trading is a common market practise in 

airline industry which cannot be considered as a high-level co-operation166 or anti-

competitive measure considering the already mentioned specific assurance. 

132. Secondly, the CCM considered Vemma’s low-cost services as a ground to launch the first 

investigation.167 This clearly went against the specific assurances given by CCM to Vemma 

before the investment was made. Even if the CCM considers low-cost services as anti-

competitive under the domestic law, it cannot possibly launch an investigation because the 

assurances given by the CCM were reasonably relied upon by Vemma while deciding to 

make the investment in Mekar.   

133. The Respondent might submit that legitimate expectations are subsidiary to the domestic 

law. However, this assertion is wrong. In SPP v Egypt, the tribunal observed that even if 

an act is against the domestic law, but if the act has been authorised at the time of 

investment, then that authorisation “created expectations protected by established 

principles of international law.”168  

134. Similarly, in the present dispute, since Vemma relied on the specific assurance given by 

CCM that the claimant can price its services at low cost.169 This assurance, even if against 

MRTPA, is a protected and legitimate expectation of the claimant. Hence, the initiation of 

this investigation, for low-cost services, frustrated claimant’s legitimate expectations. 

 

165 Facts¶25,37. 

166 OECD. 

167 Facts¶36 

168 SPP¶82, 83. 

169 Facts¶¶25,26. 
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135. Lastly, the CCM conducted a Second Investigation where it considered the privileges 

Vemma had acquired at the Phenac International Airport as part of the privatisation 

package. This frustrated the Claimant’s expectation because these privileges were approved 

by the CCM before the investment was made. The CCM cannot retreat against their 

assurances in terms of privileges given at the time of investment to use it against the 

claimant. 

136. Therefore, Mekar frustrated Vemma’s legitimate expectation by reneging on its prior 

commitments.  

v. Mekar cannot exercise its right to regulate in this case. 

137. Contrary to the respondent’s belief, the respondent cannot exercise its right to regulate in 

this circumstance as right to regulate under CEPTA is applicable only in exceptional 

circumstances.170 Further, even with the respondent’s discretion to regulate, it cannot use 

this discretion as a license to frustrate claimant’s legitimate expectation.171 

C. THE CLAIMANT HAD BEEN DENIED JUSTICE. 

i. The actions of Mekari Courts are attributable to Mekar. 

138. Under Article 4 ILC, States are responsible for the acts and omissions of their organs. As 

the judicial courts undeniably qualify as a State organ under Article 4 ILC,172 the treaty 

violations committed by the Courts would be attributable to Mekar.  

139. According to Harvard Draft articles, denial of justice exists when there is a denial, 

unwarranted delay or obstruction of access to courts, gross deficiency in the administration 

of judicial or remedial process, failure to provide those guarantees which are generally 

 

170 CEPTA, Art 9.8. 

171 Saluka¶258. 

172 ARSIWA, Article 4. 
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considered indispensable to the proper administration of justice or a manifestly unjust 

judgment.173 

140. In this case, Mekar has denied justice to Vemma on three occasions. Those are:  

i. The delay in interim hearings; 

ii. The interim decision of Justice VanDuzer; and 

iii. The enforcement of the award set aside at the seat of arbitration. 

ii. The delay in interim hearings is a denial of justice.  

141. Under the international law, the prohibition of denial of justice implies that justice should 

be rendered in a reasonable time.174 Any undue delay that does not result from the 

Claimant’s actions or inactions amounts to a denial of justice.175 The assessment of undue 

delay, however, is highly fact-specific.176 To find an undue delay, this tribunal should 

consider, the significant interest177 of the Claimant at stake, and the need for swift 

resolution.178   

142. In this case, a claim for ‘interim’ hearings was registered in 2018. However, an interim 

hearing could only be scheduled in 2019.179 A delay of 13 months in this circumstance 

should be seen as a denial of justice. This is because during that time, the claimant was in 

 

173 Klager p.215. 

174 UN Review¶92; Chattin¶30; Toto¶156; Binder¶448; Paulsson p.177. 

175 Krederi¶455 

176 White Industries¶10.4.10. 

177 Oostergetel¶290. 

178 Toto¶163. 

179 Facts¶44. 



MEMORIAL for CLAIMANT 

-38-  

 

a dire financial situation with the maintenance of the airfare caps amidst the economic 

crisis.  

143. Further, CCM’s illegal investigations,180 imposition of hefty fines,181 mandatory pricing of 

services in Mekar’s devaluing currency,182 denial of subsidies,183 rising oil prices184 

threatened Vemma’s survival in Mekar’s market.  

144. Considering Vemma’s precarious situation, and the need for swift resolution in the instant 

case, a 13-month delay in the interim hearings amounts to a denial of justice.  

iii. The interim decision of Justice VanDuzer is a fundamental breach of due process.  

145. A wilful disregard of due process constitutes a denial of justice.185 An investor’s due 

process rights include the right to be heard,186 and the right to adequate legal remedy.187 

The claimant had filed an interim relief application to temporarily suspend the airfare caps 

in the wake of the economic crisis in Mekar.  

146. After a 13-month delay in hearing, the application was finally heard by Justice VanDuzer 

of Mekar’s High Court. The claimant was shockingly denied of any injunctive relief for 

baseless reasons such as a misplaced balance of convenience and unfounded assumptions 

 

180 Facts¶¶36, 38. 

181 Facts¶¶45, 49. 

182 Facts¶42. 

183 Facts¶46. 

184 Facts¶48. 

185 Elettronica Sicula¶128; Agility¶209. 

186 Krederi¶461. 

187 Dan Cake¶154. 
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that the claimant will recover the losses after the economic crisis.188 These reasons are not 

“legally sound” but purely contentious.  

147. Moreover, under Mekar’s law, if a summary judgment dismisses the claims on merits, there 

lies no further appeal.189 The tribunal should note that the hearing was only for an interim 

relief.190 However, when the interim application of the claimant was rejected, the judgment 

also denied the claimant of its fundamental right to be heard191 as the claimant had no 

further right to appeal192 in Mekar.  

148. Put simply, the claimant had no right to challenge the caps or measures of CCM any further. 

Hence, this interim relief application was used as an excuse by the High Court of Mekar to 

deny the claimant not only of the interim relief but also of any right to challenge or appeal 

regarding the imposition of arbitrary caps on business activities by CCM. 

149. Therefore, this decision constitutes a wilful disregard of Vemma’s due process rights and 

amounts to a denial of justice.  

iv. The enforcement of the award issued by Mr. Cavanaugh is a grave denial of justice. 

150. A denial of justice occurs when a Court gives an outrageously wrong, final and binding 

decisions193 sufficient to constitute a fundamental failure of the national system as a 

whole.194 
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151. In the instant case, the award issued by Mr. Rett Cavanaugh (‘award’) under the 

Shareholders’ Agreement between Vemma and Mekar Airservices Ltd was set aside by the 

Supreme Arbitrazh Court of Sinnograd (‘annulment decision’), the seat of arbitration on 

“grave, precise and consistent”195 evidence of corruption.  

152. Even when this award had been set aside, the Mekari Courts enforced the tainted award. 

This was not only in contravention of Article 36(1)(e) of Mekar’s Commercial Arbitration 

Act196 but also inconsistent with Mekar’s obligation under the Article (V)(1)(e) of the New 

York Convention.  

153. Commentators such as Peter Sanders have observed that when an award is annulled at the 

seat of arbitration, there no longer exists an arbitral award left to be enforced, and enforcing 

a non-existent award would be an impossibility.197 This is for the reason that when the 

parties choose a seat of arbitration, they also submit themselves to the laws and courts of 

that country.198  

154. Hence, the award rendered at the seat is final in nature.199 Thus, there is no award existing 

in the first place to be executed by Mekari Courts. Further, The New York Convention 

would be disrupted if the execution court is allowed to disregard the judgment of the 

competent authority at seat of arbitration.200  

155. In the present case, Mekar’s High Court enforced the tainted award completely disregarding 

the annulment decision.201 When Vemma appealed against this judgment before the 

 

195 Vemma v. Mekar, p.64¶14. 
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Superior Court of Mekar, its appeal was dismissed. This final and binding decision of the 

Mekari courts is outrageously wrong, thereby, constituting a denial of justice.  

156. The Respondent, at this point, would argue that the New York Convention, by using the 

term “may” grants the Courts a discretion to enforce an award even if the same has been 

annulled. The Claimant does not question the discretion of the court in this circumstance. 

The claimant rather submits that the discretion was exercised in bad faith and any 

interpretation made in bad faith or as an excuse to justify wrongful acts is ipso facto a 

violation of international law.202 

157. In the instant case, the claimant submits that the Mekari courts have applied this discretion 

in bad faith as this discretion can only be applied when the annulment decision is 

procedurally unfair or contrary to the fundamental notions of justice.203 Since, the 

annulment decision was neither procedurally unfair nor contrary to the fundamental notions 

of justice but was rather based on a proper and justified reasoning,204 this exercise of 

discretion defeats the object and purpose of the New York Convention which states that 

state should exercise the discretion under the convention with restraint.205 

158. Therefore, the enforcement of the tainted award is fundamental failure of Mekar’s national 

system as a whole, thereby, amounting to a denial of justice. 

D. THE CLAIMANT WAS ARBITRARILY DISCRIMINATED. 

159. Discrimination occurs when investors in like circumstances receive less favourable 

treatment without any reasonable justification.206 Hence, a finding on discrimination 
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depends on three elements; first, parties must exist in like circumstance; second, there must 

be a differential treatment; third the differentiation is done without a reasonable 

justification.207 

160. In the instant case the subsidies granted to the airline industry to alleviate their economic 

harm by virtue of Executive Order 9-2018 is discriminatory as it arbitrarily denied the 

claimant of such reliefs which were given to its competitors. To prove this, the Claimant 

would show 

i. Vemma and other foreign airlines are in like circumstances. 

ii. Vemma was differentiated.  

iii. The differentiation was done without reasonable justification. 

i. Claimant and its competitors were in like circumstances. 

161. The criteria to assess like circumstance requires a competitive relationship between the 

investors compared.208 Also, likeness exists when the investor has competing interest in a 

similar industry.209 In this case, Vemma is in like circumstance with the other investors 

since they functioned in a similar industry, which is the airline industry and were direct 

competitors.  

ii. Claimant was differentiated from other investors in like circumstances. 

162. Any differentiation made with the intent to discriminate makes the measure 

discriminatory.210 Accordingly, even though the measure in itself is seemingly neutral, but 
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if it has an incidental discriminatory effect,211 then that measure as well would constitute a 

breach of Article 9.9(2)(c) of CEPTA.  

163. In this light the observation of the ICSID tribunal in Merrill v Canada is significantly 

important. The tribunal observed that:  

“regulations which end-up creating benefits for a certain industry, to the detriment of 

an investor, might be incompatible with what that investor might reasonably expect 

from a government.”212  

164. In the instant case, Executive Order 9-2018 was introduced to grant subsidies to the airline 

industry with a view to lessen the impact of the economic crisis.213 Shockingly, the 

economic harm was mitigated only for Vemma’s competitors. Other foreign airlines such 

as StarWings and JetGreen were granted the benefit of this subsidy while the claimant had 

been denied the same.214 Here, not only was Vemma’s application rejected but Vemma was 

also not provided with any reasons for the same.215 Therefore, through this Executive 

Order, Vemma was differentially treated in comparison with its direct competitors.   

iii. The differentiation was discriminatory as it lacked justification. 

165. A differential treatment is unjustified when the reason behind a measure is different from 

the one put forward by the State during its implementation.216 

166. In the present dispute, the reason put forth by Mekar was that Vemma had an added benefit 

over other foreign airlines, i.e., Vemma constantly received subsidies from its home State 
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under Horizon 2020. This reasoning is fallacious as other foreign airlines from Arrakis, 

who were granted the benefit of the Executive Order 9-2018, received even greater 

subsidies from their home States than Vemma received under the Horizon 2020 scheme.217 

In this regard, Vemma was treated differently without any reasonable justification. 

167. Therefore, the Executive Order 9-2018 discriminated Vemma.  

E. MEKAR COERCED THE CLAIMANTS TO SELL ITS SHARES AT A CONFISCATORY PRICE. 

168. Under Article 9.9(2)(d) of CEPTA and international law,218 any form of coercion219 would 

constitute an abusive treatment.220 Tribunals have observed that a breach of FET on account 

of abusive treatment occurs when the episodes of coercion are “repeated and sustained”221 

amounting to a deliberate conspiracy to destroy222 or take away legitimately acquired 

rights.223 

169. In the instant case, the constant and deliberate acts undertaken by Mekar during the course 

of Vemma’s investment coerced it to sell its shares to Mekar at a confiscatory value.  

170. Firstly, the unjust initiation of CCM’s investigations, followed by airfare caps, and 

unfounded fines224 impaired Vemma’s daily business operations.225 The impact of these 
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arbitrary acts was such that Vemma could not even secure a loan when it was facing the 

risk of insolvency.226 The bank offered a credit line at an inflated interest rate.227  

171. Secondly, the LPM government exercised its sovereign powers to harass Vemma and force 

it to sell its investment.228 Previously, in order to ensure their survival in Mekari market, 

the airline industry was allowed to price its services in USD amidst the economic crisis.229 

However, the LPM government nullified this exemption and forced Vemma to price its 

services in MON (the national currency of Mekar) that was under constant devaluation.230 

This worsened Vemma’s losses and threatened its survival in Mekar. Vemma was even 

denied subsidies that were granted to other airlines to alleviate the impact of the economic 

harm. 

172. Lastly, when Vemma obtained a genuine purchaser to buy its stake in Caeli Airways, it was 

denied to do so. Rather, Mekar enforced a tainted award to block the offer from Hawthorne 

LLP. This left Vemma with no option but to sell its shares to Mekar at 2/3rd of the price 

offered by Hawthorne.231 In Desert Line v Yemen, the tribunal observed that imposing an 

extremely unfavourable deal upon the investor under financial duress ‘created’ by the Host 

State constitutes coercion, and violates the FET standard.232 
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173. Similarly, in this case, despite there being a legitimate arms-length agreement,233 Mekar 

inadmissibly coerced Vemma into accepting an extremely unfavourable deal which is a 

breach of FET standard under Article 9.9 of CEPTA. 

F. ALTERNATIVELY, THE ACTIONS OF MEKAR CUMULATIVELY CONSTITUTE A CREEPING 

VIOLATION OF FET.  

174. If these individual violations are not considered as FET violation, then this tribunal should 

consider these violations cumulatively. Article 9.9(2) of CEPTA provides for a “measure” 

or “measures” to constitute a breach of the FET standard. The use of the disjunctive ‘or’ 

implies that this tribunal may alternatively consider all the measures together to find a 

creeping violation of the FET standard. 

175. FET, as a general matter, is fact-specific.234 For this reason, scholars have emphasised the 

need to consider the circumstances as a whole, including the totality of the conduct of the 

host state to determine whether FET has been breached.235 In Kardassopoulos v Georgia, 

the tribunal, while determining a breach of the FET, took into account “the various 

measures adopted by Georgia over a period 1997 through 2004, considered  in their 

totality” and “based on the totality of evidence” found “that the Respondent failed to afford 

Mr. Fuchs fair and equitable treatment.”236  

176. The El Paso tribunal, made similar observations, relying on Article 15 of ARISWA: 

“A creeping violation of the FET standard could thus be described as a process 

extending over time and comprising a succession or an accumulation of measures 
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which, taken separately, would not breach that standard but, when taken together, do 

lead to such a result.”237 

177. In the present case, if this tribunal takes into account the various measures adopted by 

Mekar from 2016 through 2020, and considers them in totality, then these measures 

cumulatively establish a creeping violation of the FET.  

178. Therefore, even if the tribunal does not hold that any of the previous submissions under 

Sections A-E are standalone violations of FET, then all these measures cumulatively 

constitute a creeping violation of the FET standard. 

PART IV: REMEDIES 

IV. THE ADEQUATE STANDARD OF COMPENSATION IS THE FAIR MARKET 

VALUE OF THE INVESTMENT PRIOR TO THE BREACH.  

A. INTRODUCTION 

179. A breach of an international obligation238 is characterised when the actions of the State are 

“incompatible”,239 “inconsistent with” a given rule,240 and there is a “failure to comply with 

the treaty obligations.”241  

180. The Respondent has failed to meet its obligation under Article 9.9 of CEPTA, for which, 

the Claimant is entitled to compensation. The adequate standard of compensation is the fair 

market value (‘FMV’) of the investment prior to the violation by the Respondent.  
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181. The FMV is the adequate standard of compensation for three reasons: 

i. Mekar is bound by its obligations under the MFN clause; 

ii. FMV is a standard form of compensation under CIL. 

iii. Alternatively, the compensation standard must be that of expropriation. 

B. MEKAR IS BOUND TO COMPENSATE THE CLAIMANT IN FMV BECAUSE OF THE MFN 

CLAUSE. 

182. The Most Favoured Nation(‘MFN’) clause under Article 9.7 of CEPTA must be triggered 

to compensate Vemma on a similar standard on which the investors of Arrakis are being 

compensated.242 The purpose of an MFN clause is to ensure that the relevant parties treat 

each other at least as favourably as they treat third parties.243 Further, various tribunals 

have observed that the scope of MFN extends to substantive obligations in other treaties.244 

Compensation is a substantive obligation.245 For the similar reason, while determining 

adequate compensation, the CME tribunal relied upon MFN to rule that the compensation 

should represent the FMV of the investment.246  

183. While arriving at that conclusion, the CME tribunal compared the treaty between 

Netherlands and Czech Republic and remarked that Czech Republic is “obligated to 

provide no less than FMV to the Claimant in respect of its investment.” Consequently, a 

failure to provide a similar treatment than Mekar already does to other investors in a 

comparator treaty247 would constitute a breach of Article 9.7. 
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184. In the instant dispute, Article 9.21(1)(a) of CEPTA provides for monetary damages at 

MV,248 whereas Article 13 of Arrakis-Mekar BIT provides for compensation at FMV.249 

Hence, when these two treaties are compared, it clearly shows that an investor from 

Boonoru would be severely disadvantaged against an Arraki investor while securing 

compensation for FET. This blatantly violates Article 9.7 of CEPTA. Hence, to provide a 

similar treatment, Vemma should be compensated in FMV. 

185. The Respondent is likely to argue that the Claimant cannot invoke MFN because Article 

9.7(2) CEPTA bars substantive obligation under other investment treaties to constitute 

‘treatment’ for the breach of MFN. However, this argument is baseless.  

186. Article 9.7(2) states 

“Substantive obligations in other international investment treaties and other trade 

agreements do not in themselves constitute "treatment", and thus cannot give rise to 

a breach of this Article, absent measures adopted or maintained by a Party pursuant 

to those obligations.” 

187. The highlighted part makes it clear that if Mekar ‘maintains’ any measure pursuant to its 

obligations under the treaty with a third party, then a failure to provide a similar treatment 

to Vemma would constitute a breach of Article 9.7. Since, Mekar has always maintained 

these measures by compensating the Arrakis investors in FMV previously,250 it is obligated 

to compensate Vemma in FMV as well. 

C. FMV IS A STANDARD FORM OF COMPENSATION UNDER CIL. 

188. The Claimant must be compensated in FMV to restore the status quo of the investor prior 

to the breach committed by the Respondent.  
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189. For a violation of FET, the legal basis for compensation exists in the CIL. The obligation 

placed on the responsible State is to make full reparation251 for the injury caused as a result 

of the internationally wrongful act. The PCIJ in Chorzow Factory observed that the State 

must “wipe out all the consequences of the illegal act” to “re-establish the situation which 

would, in all probability, have existed if that act had not been committed.”252 The objective 

of compensation, thus, is to cover any financially assessable damage253 including any loss 

of profits254, so that the injured party may be made whole.255  

190. Prof. Crawford has stated that full reparation under CIL can be made only in FMV.256 This 

is because FMV takes into consideration the valuation by a willing hypothetical buyer for 

specific attributes of the investment in an open, unrestricted market.257 The MV does not 

reflect those attributes of an asset that are of value to a specific owner or purchaser that are 

not available to other buyers in the market.258  

191. Thus, the MV scarcely compensates for the actual loss of the investment, thereby, 

contravening the principle of ‘full reparation’ under international law.259 In the light of the 

aforementioned, the observation made by the tribunal in Devas v India is significant. In that 

case, the treaty explicitly provided for a “MV” standard in the event of a breach. However, 
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the tribunal ultimately awarded a compensation in FMV because it found that MV standard 

would not adequately compensate the Claimant for the breach committed by the State.260 

192. Similarly, in this case as well, the tribunal should adopt the FMV standard for 

compensation. This is because the FMV of Vemma’s investment prior to the breach is USD 

1.1 Billion.261 Mekar keeps asserting the MV standard only to evade the liability it has 

incurred as a result of the breach. Under the MV standard, the amount paid to Vemma is a 

mere USD 400 Million, which is only worth 37% of Vemma’s investment. This would 

barely compensate Vemma for the complete deprivation of its investment. 

193. Therefore, in order to place Vemma in the same pecuniary position it would have been, had 

the breach not occurred, this tribunal should find that only the FMV would adequately and 

fully compensate Vemma for the breach committed by Mekar. 

D. ALTERNATIVELY, COMPENSATION MUST BE GIVEN IN THE STANDARD OF EXPROPRIATION.   

194. In determining compensation, this tribunal should consider the effect of the breach and not 

the nature of the breach.262 In the instant dispute, even though the nature of the breach is a 

violation of FET standard, the cumulative effect of the breach263 caused significant 

disruption to the investment264 made by the Claimant. In such circumstances, the tribunal 

in Sempra v Argentina observed:  
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“In such cases it might be very difficult to distinguish the breach of fair and equitable 

treatment from indirect expropriation or other forms of taking and it is thus 

reasonable that the standard of reparation might be the same”265  

195. In the present circumstance, the Claimant was coerced266 to sell its shares to the Respondent 

as a result of the constant and cumulative acts and omissions of the State. Since the effect 

of these actions were expropriatory, the compensation standard must be that of 

expropriation. In CEPTA, Article 9.12(2) provides that the compensation for expropriation 

is the FMV of the investment.  

196. Therefore, Vemma must be compensated in the standard of expropriation, which is the 

FMV of the investment prior to the breach committed by the State. 

E. MITIGATING FACTORS SHOULD NOT BE CONSIDERED TO REDUCE COMPENSATION. 

197. This tribunal should not reduce any amount of compensation for either: 

i. Contributory fault, or 

ii. Ongoing economic crisis in Mekar. 

i. There was no contributory fault on the part of the claimant. 

198. The tribunal should not reduce any compensation on account of contributory fault since 

Vemma did nothing that wilfully or materially contributed to the damage it suffered. 

199. According to Article 39 of ARSIWA, not ‘every action or omission’ which contributes to 

the damage suffered is relevant to determine contributory fault. Rather, it is limited to only 
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those ‘wilful or negligent’ instances that materially contribute to the damage suffered by 

the injured party.267 

200. The Respondent here would try to convince this tribunal that Vemma’s “so-called-risky” 

business choices should be considered as a ground to reduce compensation for contributory 

fault. This assertion is baseless.  

201. The threshold to hold Vemma responsible for contributory fault under international law is 

very high.268 That threshold can only be met if any of Vemma’s decisions ‘wilfully’ or 

‘negligently’ caused him harm. In the instant case, that threshold has not been met.  

202. Vemma’s business decisions cannot be considered as a ground to reduce compensation, 

since they do not materially contribute to the injury it had to suffer. The Abengoa tribunal, 

while dismissing Mexico’s contributory fault claim emphasised the need for a causative 

link between the investor’s fault and the damage suffered to be established.269  

203. In this case, there is no causative link between Vemma’s business strategies and the harm 

caused to its investment because of the actions of Mekar. Rather, those business strategies 

were constantly earning profit not only for Vemma but also for Mekar.270 The injury caused 

to Vemma’s investment, or any subsequent loss it had to suffer, was solely because of the 

mala fide actions of Mekar in breach of Article 9.9.  

204. Put simply, as a result of the constant breaches, Vemma was coerced to sell its investment 

to Mekar. On the other hand, as Mekar desired,271 it was successfully able to capitalize on 

the investment. Since Vemma had no role to play in the coerced sale of its assets or the 
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depreciation in the value of its assets, any compensation amount should not be reduced on 

the ground of contributory fault.  

ii. The ongoing economic crisis should not be considered. 

205. While the Claimant recognises that there is an economic crisis in Mekar, even then, any 

amount of compensation should not be reduced. This is because economic emergencies do 

not discharge the obligation to pay compensation.272 

206. For the same reason, even when there is an economic crisis in Mekar, the crisis in itself 

cannot change Mekar’s legal obligation. In this case, Mekar’s unfair and inequitable actions 

had resulted in absolute deprivation of Vemma’s investment. For this, Mekar is liable to 

make full reparation under international law.  

207. Moreover, the economic crisis in itself was caused due to excessive governmental 

interference which resulted in shaky investor sentiment leading to the rapid devaluation of 

currency.273 Thus, Mekar is itself responsible for this economic crisis, and is obligated to 

fully compensate Vemma.  

*** 

  

 

272 CMS¶388. 

273 Facts¶39. 



MEMORIAL for CLAIMANT 

-55-  

 

PRAYER FOR RELIEF 

208. Claimant respectfully requests the tribunal to: 

i. Find that the tribunal has jurisdiction to rule over the present dispute.  

ii. Deny the amicus curiae participation of External Advisors to the Committee on 

Reform of Public Utilities. 

iii. Allow the amicus curiae participation of the Consortium of Bonoori Foreign 

Investors. 

209. Subsequently, the claimant requests the tribunal to issue an award declaring that: 

i. Mekar has violated Article 9.9 of CEPTA. 

ii. The claimant should be compensated in Fair Market Value, i.e., USD 700 million 

plus interest as of the date of the violation including all cost and expenses associated 

with this arbitration. 
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