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STATEMENT OF FACTS 

1. This arbitration concerns unfair and discriminatory treatment accorded to the investor and was 

brought to the International Centre for the Settlement of Investment Disputes (“ICSID”) to seek 

justice and appropriate compensation.1 

2. Vemma Holdings Inc. (“Vemma” or CLAIMANT) is an airline holding company incorporated in 

Bonooru with 100% ownership in Royal Narnian.2 The Commonwealth of Bonooru “Bonooru” 

a developing country, which sits in Northen tip of Greater Narnia, a state of CLAIMANT. From 

the date of incorporation until March 2020, Bonooru retained the minority of shareholding in 

Vemma. Other shareholders in Vemma include private and institutional shareholders.3  

3. The Federal Republic of Mekar (“Mekar” or “RESPONDENT”) sits approximately to 1,600 km 

from Bonooru.4 Mekar witnessed a period of prolonged political instability. On corruption 

perceptions index since this index’s creation Transparency International has consistently scored 

Mekar 30/100 and 36/100. Currency of Mekar is Mekari Mon (“MON”). 

4. In January 2010, Mekari government passed a degree envisaging the priority of the privatization 

of Caeli Airways in its agenda. Vemma not only was the highest bidder among four companies 

participating in the tender, but it also had the most financially attractive business model for Caeli 

Airways’ development. When accepting CLAIMANT’s tender valued at 800 million USD, 

RESPONDENT considered the former’s strong links to Bonooru as well as its participation in 

the Moon Alliance. 

5. On January 5, 2011, CLAIMANT acquires an 85% interest in Caeli, and RESPONDENT kept 15 

% ownership via Mekar Airservices Ltd. It only took the CLAIMANT three years to increase 

Caeli's profits. A short time later, namely in 2014, a CEPTA agreement was signed between 

RESPONDENT and CLAIMANT.5 

6. With rapid expansion of Caeli, the Competition Commission of Mekar (the “CCM”) started an 

investigation into Caeli’s affairs by that violating the Mekari law.6 The CCM used CLAIMANT’s 

 

1 Record p.2 §5 
2 Record p.29 §10 
3 Record p.28 §2  
4 Record p.29 § 12 
5 Record p.32 §26 
6 Record p.4 NOA §14 
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membership in Moon Alliance in order to unfairly calculate the latter’s market share. Moreover, 

the CCM conducted a second investigation at the request of Caeli’s competitors. The consequences 

of the first and second investigation were detrimental, unfair and arbitrary in relation to 

CLAIMANT. It was imposed fines totally adding up to 350 million MON and placed airfare caps. 

7. In late 2016, the MON began to decline significantly, which negatively impacted Caeli's 

profitability.7 In addition, at the beginning of 2018, RESPONDENT required all companies to 

trade in the local currency, which was subject to the largest inflation. Moreover, at the end of 2018, 

the President of the State of Mekar signed an Executive Order that guaranteed subsidies to airlines 

operating in this State, while the same benefits were not granted to Caeli.8 

8. Caeli got into a dire financial situation and sought justice in Mekari courts. However, Mekari courts 

kept unreasonably delaying hearings, and prematurely dismissed claims on the merits.  

9. At this point, CLAIMANT was left with no other option but to sell its once profitable investment. 

However, Mekar Airservices Ltd neither purchased CLAIMAT’s stake, nor allowed to accept the 

Hawthorne Group’s offer. Instead, it challenged the validity of the offer. 

10. On 9 May 2020, the sole arbitrator made an award in favor of Mekar Airservices Ltd. in arbitration 

under the rules of the Sinnoh Chamber of Commerce (“SCC”). However, later a report released 

by the Centre for Integrity in Legal Services (“CILS”) revealed that the arbitrator received bribes 

from RESPONDENT.9 

11. Consequently, the award was set aside in the seat of arbitration. Despite this, on 23 August 2020, 

Mekar’s courts enforced the award.10 

12. CLAIMANT submitted the Notice of Arbitration (“NOA”) in 15th November 2020 against Mekar 

to seek for compensation for loses under Art.9.16 of CEPTA and Art.2 of the ICSID Additional 

Facility Rules (“ICSID AF Rules”). As Bonooru has signed and ratified the ICSID Convention, 

Mekar has not; CLAIMANT submitted this dispute pursuant to the ICSID Additional Facility 

Rules.  

 

 

7 Record p.4 NOA §16 
8 Record p.4 NOA  §18 
9 Record p.5 NOA §25 
10 Record p.5 NOA  §27 
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I. THE ARBITRAL TRIBUNAL HAS JURISDICTION TO REVIEW THE CASE 
UNDER ART.9 CEPTA 

13. On November 15, 2020, CLAIMANT submitted its NOA with the ICSID based on the 

RESPONDENT’s written consent for arbitration under Section 9.17 of the Comprehensive 

Economic Partnership and Trade Agreement (hereinafter “CEPTA”). Such consent and the 

submission of NOA with the ICSID under Section 9.17 satisfy the requirements of both Chapter 

II of the ICSID Convention and the ICSID AF Rules for written consent of the parties to the 

dispute, as well as the requirement of an “agreement in writing” under Art.II of the 1958 New 

York Convention on the Recognition and Enforcement of Foreign Arbitral Awards (hereinafter 

“NYC”). Hence, the Arbitral Tribunal should establish that this arbitral proceeding is commenced 

by eligible parties’ explicit consent (A). 

14. The present case has been submitted with the ICSID under the terms of ICSID AF Rules on 17 

November 2020, as RESPONDENT has not signed and ratified the ICSID Convention, while the 

CLAIMANT is a national of a State that has. The Arbitral Tribunal should, despite the objection 

of the RESPONDENT, also find that the pending arbitration constitutes a case between investor 

– Vemma Holdings Inc. (the “CLAIMANT”) and state – The Federal Republic of Mekar (the 

“RESPONDENT”) (B).  

15. CLAIMANT initiated arbitral proceedings under the ICSID AF Rules. By the time of filing the 

NOA RESPONDENT was aware that CLAIMANT was a private enterprise, with a 30-38% 

controlling stake. Finally, the Tribunal should apply the Broches test and has to interpret it in favor 

of CLAIMANT (C). 

A. Pending arbitration constitutes investor-state arbitration, rather than state-to-
state arbitration. 

16. RESPONDENT bases all its arguments on the assumption that CLAIMANT has become a state-

owned enterprise. It is trite knowledge that CLAIMANT was not a state-owned enterprise at the 

time it has provided the investments in Mekar. The only fact that counts in the determination of 

jurisdiction is the form of enterprise at the time it makes investments in a state. Therefore, 

CLAIMANT falls within the requirements set out for being a Party to investor-state arbitration 

under both CEPTA and ICSID AF Rules (in these treaties “investor” is defined precisely): first, 

CLAIMANT was not a state-owned enterprise at the time it provided the investments in Mekar 

and CLAIMANT is an investor, who is entitled to initiate this arbitral proceeding under ICSID 

AF Rules (1). Even if the Arbitral Tribunal considers CLAIMANT a state-owned enterprise, 

nevertheless the case should be reviewed under Section E of the CEPTA based on ICSID AF 
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Rules since nowhere it is said that a state-owned enterprise does not have standing before the 

ICSID Tribunal and should be excluded. Moreover, this idea is supported by the Broches test (2).  

17. Contrary to RESPONDENT’s allegation, CLAIMANT was a private entity at the time it provided 

the investments in Mekar and pursued legal action against RESPONDENT. The Arbitral Tribunal 

should take the circumstances of each case into consideration while considering its jurisdiction11. 

1. CLAIMANT is an investor, who is entitled to initiate this arbitral 
proceeding. 

18. CLAIMANT submitted the claim under Section E of CEPTA, based on ICSID AF Rules. 

According to Section E of CEPTA, a claim may be submitted by: 

“a) An investor of a Party on its own behalf; or 

b) An investor of a Party, on behalf of a locally established enterprise which it owns or controls directly or indirectly 

[…]” 

19. In accordance with ICSID AF Rules, it is possible for a non-Contracting State or a national of a 

non-Contracting State to the ICSID Convention to participate in dispute settlement proceedings 

administered by ICSID. Under the ICSID AF Rules, only one party should fulfill the requirements 

ratione personae. In other words, either the host State or the State of the investor’s nationality should 

be a Contracting Party to the ICSID Convention.  

20. If neither State is a party to the ICSID Convention, not even the Additional Facility is available. If 

both States are parties to the ICSID Convention, the parties should use the procedure under the 

ICSID Convention and may not use the Additional Facility. 

21. Vemma Holdings Inc., as an enterprise residing in Bonooru, submitted a claim as an investor in 

Mekar by 15 November 2020. The proper submission and registration of the Request for 

Arbitration have been confirmed by the Secretariat dated 17 November 202012. 

22. Moreover, under the provisions of ICSID AF Rules, the Secretariat of the Centre is authorized to 

administer proceedings between a State (or a constituent subdivision or agency of a State) and a 

national of another State, falling within the following category: 

 

11 Definition of Investor and Investment in International ... – OECD iLibrary.  
12 PO4 §1 
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23. “[…] conciliation and arbitration proceedings for the settlement of legal disputes arising directly out of an investment 

which are not within the jurisdiction of the Centre because either the State party to the dispute or the State whose 

national is a party to the dispute is not a Contracting State”13.  

24. Since Mekar did not ratify the ICSID Convention, ICSID AF Rules should be applied. 

Consequently, under the ICSID AF Rules, CLAIMANT is a national (investor) who is entitled to 

initiate these arbitral proceedings. 

2. Even if the Tribunal considers CLAIMANT a state-owned enterprise, still 
the case should be reviewed under Section E of the CEPTA. 

25. According to Art.2 of ICSID AF Rules, the Secretariat of the Centre is “authorized to administer, 

subject to and in accordance with these Rules, proceedings between a State and a national of 

another State”. The “national” is divided into 2 types: any natural person and juridical person. The 

ICSID Convention discloses that exact definition and explanation of the natural person and the 

juridical person above mentioned. In particular, under Art.25(2)(b) of the ICSID Convention a 

juridical person in one “[w]ho had the nationality of a Contracting State other than the State party 

to the dispute on the date on which the parties consented to submit such dispute to conciliation 

or arbitration and any juridical person which had the nationality of the Contracting State party to 

the dispute on that date and which, because of foreign control, the parties have agreed should be 

treated as a national of another Contracting State for the purposes of this Convention”. 

26. The same Art.25(2)(b) of the ICSID Convention determines the national of another Contracting 

State as “[a]ny natural person who had the nationality of a Contracting State other than the State 

party to the dispute on the date on which the parties consented to submit such dispute to 

conciliation or arbitration as well as on the date on which the request was registered pursuant to  

§ (3) of Art.28 or § (3) of Art.36, but does not include any person who on either date also had the 

nationality of the Contracting State party to the dispute”. 

27. Further, the ICSID Convention sets a requirement that a nationality be established only on the 

date on which the parties consented to submit such dispute to arbitration14. According to the facts 

of the case, while  drafting the contract CLAIMANT was not a state-owned entity, thus the alleged 

breach by CLAIMANT of the ICSID Convention’s provisions is unfounded. Nevertheless, even 

if the Arbitral Tribunal determines the necessity of the current organizational form of investor, 

CLAIMANT falls within the requirements of Section E of the CEPTA. 

 

13 Art.2(a) of the ICSID AF Rules 
14 Definition of Investor and Investment in International Investment Agreements 
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28. Most arbitral tribunals consider that it is not important whether the claim was raised by a state 

enterprise or a private one since the claims are directed to the State and in violation of the 

applicable investment treaty15. Moreover,  the Tribunal in this case, has determined that state-

owned enterprises can also be a Contracting Party since they are also considered as legal entities16.  

29. In the ICSID cases as BUCG v Yemen and Consortium RFCC v. Morocco cases17, the Arbitral Tribunal, 

dealing with jurisdiction ratio personae, held that, in order to identify whether the claimant is a state 

entity or private, the degree of state control should be examined.  

30. In the case at hand, CLAIMANT from the beginning was private and independent from Bonooru.  

B. Each Party has properly consented to arbitration. 

31. Parties have agreed to submit the present dispute under ICSID AF Rules. CLAIMANT submits 

that the Parties have agreed to investor-state arbitration. 

32. Unlike international commercial arbitration, the consent is not given in the agreement between the 

Parties, rather it is included into Bilateral Investment Treaties (hereinafter “BIT’s”), Free Trade 

Agreements (hereinafter “FTA’s”), multilateral treaties such as the Energy Charter Treaty or the 

North American Free Trade Agreement (hereinafter “NAFTA”), and each of these are regarded 

as a standing offer to arbitration18. The scope of consent can be determined only if the State 

concerned specifically agreed to submit to ICSID Arbitration a particular dispute, not merely by 

ratifying the ICSID Convention19.  

33. In the present case, the Parties have explicitly consented to investor-state arbitration under the 

consent clause in Art.9.17 of the CEPTA dated 15 October 2014. Section E concluded between 

Mekar and Boonoru contains submission of the claim to arbitration, in which the Parties undertake 

to submit disputes to arbitration through ICSID Convention , the ICSID AF Rules, and other 

rules on agreement of the disputing parties. Moreover, Art.9.17 of the CEPTA also establishes the 

consent of each Party to arbitration either by ICSID Convention and the ICSID AF Rules or NYC. 

Consequently, the provisions of CEPTA lay out both Parties consent and basis for applying the 

dispute to arbitration.  

 

15 See, for example, ICSID case No.ARB/00/04, Salini v. Morocco  
16 Ibid. 
17  ICSID case No.ARB/00/6 Consortium RFCC v. Morocco 
18 Gugo Wang “Consent in investor-state arbitration” 
19 Georges R. Delaume, ICSID Arbitration: Practical Considerations 
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34. The jurisdiction of the Tribunals depends first and foremost on the consent of the Contracting 

Parties, who enjoy broad discretion to choose the disputes that they will submit to ICSID20. 

Tribunals shall exercise jurisdiction over all disputes that fall within the scope of the Contracting 

Parties’ consent as long as the dispute satisfies the objective requirements set forth in Article 25 

of the ICSID Convention. 

35. Based on Art.25 of the Convention and the provision of the CEPTA, this Tribunal has jurisdiction 

over the present dispute as the following requirements are met: (1) the CLAIMANT is an investor 

of one Contracting Party; (2) the CLAIMANThas an investment in the territory of the other 

Contracting Party; (3) the dispute arises directly from the investment; and (4) the parties to the 

dispute have consented to arbitration formed under ICSID AF Rules. 

C. The Arbitral Tribunal should apply the Broches test and has to interpret it in 
favor of CLAIMANT. 

36. The Broches test (named after its “creator” Aron Broches, the first Secretary-General of ICSID) 

establishes two variants when state-owned enterprise claims against state under the ICSID 

Convention are permissible. It claims that a government-owned corporation can be qualified as a 

“national of another Contracting States” if the corporation does not act as an agent for the 

government or is discharging an essentially governmental function.  

37. Firstly, CLAIMANT is not a government or state agent, rather it is a corporate entity separate 

from Bonooru since it was historically incorporated as a private company21. According to the facts 

of the case, it fairly participated in open competition with other companies; from its date of 

incorporation until May 2020, Boonoru retained a minority shareholding in Vemma, which ranged 

between 31% to 38%. The other shareholders in CLAIMANT (holding, variously, 69% to 61% 

shares) were all private shareholders22. 

38. Secondly, CLAIMANT is not functioning in the interest of the government. If the Arbitral 

Tribunal considers that it is necessary to take into account the actions of the investor in the home 

state, here it is important to mention the case Beijing Urban Construction v. Yemen23. In this precedent, 

the Arbitral Tribunal has specifically held that the issue was whether the investor functioned as the 

 

20 Report of the Executive Directors of the International Bank for Reconstruction and Development on the 

Convention on the Settlement of Investment Disputes between States and Nationals of Other States, 1 ICSID 

Reports 28, at para. 23 
21 Record p.29 §10 
22 Ibid.  
23 ICSID case No.ARB/14/30 
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agent of the state with respect to the investment in the dispute and the Arbitral Tribunal found 

that it was irrelevant what they did in their home state. As regards the essential governmental 

functions, in the case CSOB. v. Slovakia24, the Arbitral Tribunal, while applying the Broches test, 

noted: “the focus must be on the nature of the activities, not the purpose”. 

Conclusion ISSUE I. 

39. RESPONDENT may assert that CLAIMANT was functioning for the government in the Caspian 

project and Horizon 2020. However, the bid submitted by CLAIMANT was accepted by three 

other companies for its commercial business model during the acquisition process of Caeli 

Airways. Besides, the objective indicated in the Memorandum of Association. According to the 

Memorandum of Association, the objective of Vemma is to hold and sell shares independently [p 

44, §1525]. Therefore, it can be concluded that Vemma is a fully commercial enterprise and it did 

not anyhow function in favor of the government. 

II. The Arbitral Tribunal should grant the leave sought by CBFI for filing amici 
submission. 

40. The term amicus curiae from Latin is translated as a “friend of the court”25. The request to file the 

submission of the amicus curiae brief is granted on the ground that it will provide specialized 

expertise and contribute to the Arbitral Tribunal in resolving the dispute. Thus, the main role is 

assisting the Arbitral Tribunal in some aspects of the case and it does not mean making that person 

a party to the arbitration26. 

41. Under ICSID AF Rules and many other rules in international investment arbitration a person or 

entity, which is not a party to the dispute, may be allowed to file a written submission on the matter 

within the scope of the dispute27 . 

42. On April 19, 2021, the application for leave to file non-disputing party amicus curiae submission by 

the Consortium of Bonoori Foreign Investors (hereinafter CBFI) was attached. CLAIMANT in 

its comments to this application believes that it is appropriate to grant leave to amicus submission 

by CBFI since it may contribute to the Tribunal hereinafter and it corresponds to all requirements 

under Art.9.19 of the CEPTA and Art.41(3) of the ICSID AF Rules.  

 

24 ICSID case No.ARB/97/4 
25 Amicus Curiae in Investment Arbitration – Jus Mundi 
26 Ibid.  
27 ICSID Additional Facility Rules, Art. 41(3) 
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43. Nevertheless, RESPONDENT objects to grant leave to CBFI, but favoring the amicus submission 

by External Advisors to the Committee on Reform of Public Utilities (hereinafter CRPU), where 

it states that amicus submission by CBFI does not pursue any public interest. Moreover, 

RESPONDENT alleges that CBFI fails to assist the Tribunal by offering another point of view 

since the participation of Lapras Legal Capital in arbitration through CBFI raises a conflict of 

interest28. When a request for the submission of the amicus curiae brief is filed, the Arbitral Tribunal 

is given directions to exercise its power regarding this matter, accordingly, the Arbitral Tribunal 

has the power to grant permission for the filing of amicus submissions (A). In this dispute, the Arbitral 

Tribunal should grant leave to file submissions by CBFI (B), and the Arbitral Tribunal should 

reject amicus submission by External Advisors to the CRPU (C). 

A. The Arbitral Tribunal has the power to grant permission for the filing of amicus 
submissions in this dispute.  

44. In the present case the non-disputing parties have filed the request to file amicus curiae submission29 

and delivered the Arbitral Tribunal their observations regarding the amicus curiae submissions. The 

parties agreed under Art.9.19 of CEPTA the Tribunal has discretion to accept and consider the 

amicus curiae submissions regarding a matter of fact or law within the scope of the dispute. Further, 

the Arbitral Tribunal’s discretion to grant the leave sought for filing amicus submissions derives 

from the Art.41(3) of the ICSID AF Rules applicable to this case. Accordingly, the Arbitral 

Tribunal has a power to accept amicus curiae submission under Art.41(3) of ICSID AF Rules (1), 

and the amicus submission is admissible in the case at hand (2). 

1. The Arbitral Tribunal has a power to accept amicus curiae 
submission under Art.41(3) of ICSID AF Rules. 

45. The Art.41(3) of ICSID AF Rules empowers the Arbitral Tribunal to allow any non-disputing 

party to file a written submission with the Tribunal. Although in exercising its discretion the 

Arbitral Tribunal must consult with the disputing parties, the final decision regarding the filing of 

non-party’s written submission remains with the Tribunal30. Thus, the Arbitral Tribunal may allow 

written submissions if it finds necessary even when parties oppose it. This view was confirmed by 

the ICSID Tribunal in the case Biwater v. Tanzania31, where the Tribunal applied the Art.37(2) of 

ICSID Rules32, which is identical with the Art.41(3) of ICSID AF Rules, and allows the non-

 

28 Record p.24  
29 Record p.16-20 
30 Katia Fach Gomez “Rethinking the Role of Amicus Curiae in International Investment Arbitration: How to 

draw the line favourably for the public interest” 
31 Biwater (Gauff) Tanzania (Ltd) v. United Republic of Tanzania, ICSID Case No. ARB/05/22  
32 ICSID Art.37(2) 
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disputing parties to file a written submission despite the objection of one of the disputing parties. 

In practice there are a number of Investor-State cases when the tribunal exercised its power to 

grant submission by amicus curiae based on the Art.37(2) of ICSID Rules [Pac Rim Cayman LLC v. 

Republic of El Salvador33; Commerce Group Corp. and San Sebastian Gold Mines, Inc. v. Republic of El 

Salvador34]. Moreover, in Piero Foresti v. Republic South Africa case where a group of European 

investors stated that the actions of South Africa had negatively affected their mineral rights35, the 

submission for participation of amicus curiae was accepted following Art.41(3) of the ICSID AF 

Rules. Relying on the above cases, in the present dispute the Arbitral Tribunal may allow amicus 

curiae written submission, but the conditions required to accept amicus briefs should be 

considered36.  

2. Amicus submission is admissible in the case at hand. 

46. The Arbitral Tribunal should consider whether “petitioners” may qualify as amicus curiae relying on 

the standards as relevant expertise, experience, and independence. In the case Philip Morris Brand 

Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. vs Oriental Republic of Uruguay, the Arbitral 

Tribunal admitted the amicus submission on the ground that the amici had fulfilled the requirements 

listed above and the Arbitral Tribunal had the power and could exercise it in accordance with the 

applicable rule37. 

47. The Arbitral Tribunal may look to other factors in deciding on the amicus intervention based on 

the individual circumstances of each case. Unlike private arbitration, investment arbitration 

fundamentally affects the public’s interests38. Thus, traditionally courts have accepted the 

intervention of amicus curiae since those cases involved the issues of public interest, and the 

decisions in those cases would potentially affect persons beyond the parties immediately involved 

in the dispute39. In the present case, the Arbitral Tribunal can also consider that the outcome of 

this dispute may affect not only the parties involved, thus the amicus curiae submission is admissible 

in the case at hand. 

 

33 ICSID Case No. ARB/09/12  
34 ICSID Case No. ARB/ 09/17  
35 ICSID Case No. ARB(AF)/07/01  
36 Decision of the Arbitral Tribunal on Petitions for Interventions and participation as amici curiae, United Parcel 

Service of America Inc. v. Government of Canada, 17 October 2001  
37 ICSID case No.ARB/10/07  
38 Alexis Mourre “Are amici curiae the proper response to the public’s concerns on transparency in investment 

arbitration”  
39 ICSID Case No.ARB/03/17  
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B. The Arbitral Tribunal should grant leave to amici submission by CBFI. 

48. The aim of Art.41(3) of ICSID AF Rules is to ensure that the petitioner will truly be a “friend of 

the court” as opposed to a friend of a party or a friend simply to its own interests40. In this regard 

the application for leave to file amicus submission was submitted by CBFI41 and CRPU. However, 

if the Arbitral Tribunal finds amicus curiae’s participation admissible in the present dispute, 

CLAIMANT submits that amicus submission by CBFI will both merit the Arbitral Tribunal and 

meet the requirements of Art.41(3) of ICSID AF Rules and Art.9.19 of CEPTA.  

49. Accordingly, the Arbitral Tribunal should grant leave to amici submission by CBFI on the following 

grounds: the CBFI submission assists the Arbitral Tribunal (1); the CBFI submission addresses 

matters within the scope of the dispute (2); CBFI has filed its amicus application in pursuit of the 

pure interest of companies resided in both Bonooru and Mekar (3); CBFI does not have any 

financial relations with the disputing parties (4). 

1. The CBFI submission assists the Arbitral Tribunal. 

50. The first principle for the Arbitral Tribunal to consider in the matter of allowing potential amici 

submission in Art.41(3)(a) of ICSID AF Rules is that amicus curiae submission will assist the 

Tribunal in the determination of factual or legal issues related to the proceeding by bringing a new 

perspective, particular knowledge, or insight. In the Aguas Provinciales42 case, the Tribunal 

mentioned that: “The traditional role of an amicus curiae in an adversary proceeding is to help the 

decision-maker arrive at its decision, by providing the decision-maker with arguments, 

perspectives, and expertise that the litigating parties may not provide”43. 

51. Contrary to RESPONDENT’s allegations44, CLAIMANT submits that amicus submission by CBFI 

will assist the Arbitral Tribunal by offering a different point of view. From the background 

information provided in the application of the potential amici, it is known that CBFI is the national 

leader in public policy advocacy on national and international business issues45, and its experience 

and expertise regarding business and economic matters may benefit the Arbitral Tribunal in the 

decision-making process by providing a particular knowledge. A similar view can be observed in 

the Philip Morris Brand Sàrl, Philip Morris Products S.A. and Abal Hermanos S.A. vs. Oriental Republic of 

 

40 E.Obdadia “Non-Disputing Party Participation in Investment Arbitration”  
41 Record p.16  
42 ICSID Case No.ARB/03/17 
43 Ibid.  
44 Record p.24  
45 Record p.16  
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Uruguay case where the Tribunal noted that the submission by amici might be beneficial considering 

the knowledge and expertise of the qualified entity46.  

52. Thus, CBFI can assist the Arbitral Tribunal by providing different views on the matter of this 

dispute.  

2. The CBFI submission addresses matters within the scope of the dispute. 

53. In accordance with Art.41(3)(b) of ICSID AF Rules, any non-disputing party who wishes to 

participate in the arbitration should address a matter within the scope of the dispute47. Thus, the 

petitioner must limit its submission to the matters particularly at the issue in the dispute. Likewise, 

potential amici must understand that it will not introduce new issues that could expand the dispute 

and falls within its scope48. In most cases, the Arbitral Tribunal had reasoned the acceptance of 

amicus curiae written submission by following all criteria of Art.41(3) of ICSID AF Rules including 

that submission will address the matters within the scope of the case [Ioan Micula, Viorel Micula and 

others v. Romania (I)49, Biwater Gauff v. Republic of Tanzania50]. Moreover, in the case Border Timbers and 

others v. Zimbabwe, the Tribunal rejected the amicus curiae submission and considered that the amici, 

in that case, did not address a matter within scope of the dispute. Consequently, this is a major 

criterion that should be considered by the Arbitral Tribunal is met in the CBFI’s application for 

amicus curiae submission51. 

54. CLAIMANT believes that in the present case amicus curiae submission by CBFI addresses the issues 

raised by the disputing parties and will not “unduly burden” the Arbitral Tribunal since CBFI 

represents the interests of Bonoori investors investing in the Greater Narnian Region and 

internationally, thus amici is related with the present dispute and may provide a view based on this. 

Moreover, unlike CRPU’s application for amici submission [infra, §90], CBFI does not raise any 

new issues that are not covered by the scope of this dispute. For this reason, the Arbitral Tribunal 

should grant leave to the amicus submission by CBFI.  

 

46 ICSID case No.ARB/10/07  
47 ICSID Additional Facility Rules Art.41(3) 
48 Piero Foresti,Laura De Carli & others v. The Republic of South Africa, ICSID Case No. ARB(AF)/07/01 
49 Ioan Micula, Viorel Micula and others v. Romania (I) ICSID Case No.ARB/05/20 
50 Biwater (Gauff) Tanzania (Ltd) v. United Republic of Tanzania, ICSID Case No. ARB/05/22 from 2 February 

2007 
51 Border Timbers Limited, Timber Products International (Private) Limited and Hangani Development Co. 

(Private) Limited v. Republic of Zimbabwe, ICSID Case No. ARB/10/25 
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3. CBFI has filed its amicus application in pursuit of pure interest of 
companies residing in both Bonooru and Mekar. 

55. The presence of significant interest of a non-disputing party in particular arbitration is required by 

Art.41(3)(c) of ICSID AF Rules. Being a national leader in public policy advocacy on national and 

international business issues, CBFI is focused on fostering a strong, competitive economic 

environment that facilitates growth and development of Bonooru as well as the Greater Narnian 

Region [supra, p., §14]. It follows that CBFI represents the interests of Bonooru and Mekar 

investors, as well has an impact on the Greater Narnian Region. Almost the same situation was in 

the case of Aguas Provinciales and others. v. The Argentine Republic52. Of key importance in that case 

was that the investment dispute centered around the water distribution and sewage systems of 

urban areas in the province of Santa Fe. Those systems provided basic public services to hundreds 

of thousands of people and as a result could raise a variety of complex public and international 

law questions, including human rights considerations. The fact that potential amicus curiae 

represented the interests of thousands of water consumers was a chief cause to joining amici.  

56. Contrary to RESPONDENT’s allegations, the decision of the Arbitral Tribunal in the present case 

can impact not only on Bonoorian businessmen, but also on employees and consumers beyond 

the disputing parties. Hence, CLAIMANT submits that the CBFI has a significant interest in this 

arbitration. 

4. CBFI does not have any financial relations with disputing parties. 

57. A number of scholars have argued that any form of partiality of potential amici is not permissible. 

In order to disperse suspicions of economic or financial ties, and, consequently, the possible 

existence of a conflict of interests, an amicus curiae has to prove its impartiality. Mostly, NGOs 

submit amicus briefs, while they are registered in the state where investment was made. 

Subsequently, potential amici curiae should demonstrate its impartiality and that he had not received 

any financial subsidies or other economic support.  

58. CBFI is a non-profit industry representing Bonooru investors investing in the Greater Narnian 

Region and internationally, which did not receive any financial or other support from any of the 

contending parties in relation to the elaboration of this submission53. In most cases, amici curiae, 

 

52 ICSID Case No. ARB/03/17  
53 Record p. 19 
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representing either private economic or public interests, are joined only for a limited role in the 

litigation of important social issues in which the groups lacked standing as a party54. 

59. In the case at hand, no part of CBFI’s income is payable to or otherwise available for the personal 

benefit of any proprietor, member, or shareholder of the association. In its brief, the potential amici 

mentions that no government, person, or organization associated with Vemma or otherwise has 

provided financial or other assistance in the preparation of the document. It follows that CBFI 

does not have any financial relations with disputing parties. 

60. RESPONDENT alleges that CBFI is not independent of the disputing party and the participation 

of Lapras Legal by CBFI can raise conflict of interests55. Contrary to these allegations, CBFI in its 

internal document, namely “Amicus Brief Submission Guidelines”, excludes any conflict of 

interests. It states that members of the CBFI’s Executive Committee cannot participate in 

discussions or votes in relation to a dispute in which they have a conflict of interest. Such a conflict 

is presumed to exist when an Executive Committee member “is a party to the case or has a direct 

financial interest in the outcome of the case”56. Over time CBFI has been operating in accordance 

with its “Amicus Brief Submission Guidelines”, and this issue may be not the first time when it 

should participate as amici. Considering its experience and internal rules, CBFI unanimously 

resolved that Lapras Legal could participate in this dispute, and since Lapras’ activities in the 

current dispute were restricted, it does not raise any conflicts of interests. 

61. In conclusion, the amicus curiae submission by CBFI is independent of the disputing parties and 

may assist the Tribunal in the present case based on its experience and expertise. As it also fulfills 

all criteria under Art.41.3 of ICSID AF Rules and Art.9.19 CEPTA, the Arbitral Tribunal should 

make a decision in favor of this amici.  

C. The Arbitral Tribunal should reject amicus submission by External Advisors to 
the “CRPU” 

62. The role of amicus curiae is centered on assisting the Tribunal by providing expertise, perspectives, 

and arguments that the parties themselves may not present. At the same time, non-disputing parties 

shall be unbiased and neutral regarding disputing parties. Mekar’s CRPU does not meet the 

requirements of ICSID AF Rules. In fact, External Advisors were engaged by the CRPU set up 

under the Law on Privatisation of State Property to advise on the privatization, liquidation, and/or 

 

54 “The litigating amicus curiae: when does the party begin after the friends leave?”, Michael K. Lowman  
55 Record p.24 
56 Record p.87, PO3 
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restructuring of Caeli Airways. Amici was selected for this role through a transparent and 

competitive process approved by the Cabinet of Ministers of Mekar and based on criteria of 

competence as identified in the Law on Privatisation. Amici had actively participated in the 

deliberations of the Committee in the process leading up to the acquisition of an 85% stake in 

Caeli Airways JSC by Vemma. It follows that conflict of interests arises in this case.  

63. The Tribunal has a right to reject amicus submission at its discretion if it does not comply with the 

requirements, listed in Art.41(3) of ICSID AF Rules. 

64. Accordingly, the Arbitral Tribunal should reject amici submission by the External advisors to 

CRPU on the following grounds: the amicus submission by External Advisors will unduly burden 

the Arbitral Tribunal (1); amicus submission by External Advisors does not follow the conditions 

to allow amici curie’s participation (2). 

1. The amicus submission by External Advisors will unduly burden the 
Arbitral Tribunal  

65. Amicus curiae submission must comply with the principles of ICSID AF Rules Art.41(3) as well as 

Art.9.19 of CEPTA. Thus, under Art.41(3) of ICSID AF Rules the Tribunal’s task is to ensure that 

such submissions will not disrupt the proceeding, unduly burden or unfairly prejudice either 

party57.  

66. However, in the case at hand amicus submission by External Advisors to the CRPU fails to fulfill 

these requirements by raising new jurisdictional questions which may “unduly burden” the Arbitral 

Tribunal. The submission by External Advisors is in relation to the issue of corruption, and thus 

it falls outside the scope of this arbitration. As under Art.41(3)(b) the amicus curiae submission must 

address the issues within the scope of the dispute58, in contrast, submission by External Advisors 

may expand the dispute by bringing new issues, namely the jurisdictional question concerning the 

ratione legis jurisdiction which is not raised in the case at hand. In the LSF-KEB v. Republic of Korea 

case, where amicus curiae submission was rejected, the Tribunal grounded its decision by the fact 

that amicus submission would constitute a significant disruption in the proceedings and undue 

burden to the dispute. Furthermore, the filing of a non-disputing party’s submission could lead to 

 

57 ICSID AF Rules Art.41(3) §4 
58 Ibid. 
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extra costs and loss of time59. A similar scenario can be followed in the case at hand if the Arbitral 

Tribunal grants leave to the amici submission by External Advisors.  

67. While amicus submission must minimize the costs by assisting the Arbitral Tribunal, a new 

jurisdictional question raised by a non-disputing party’s submission can also result in undue burden 

and losing time and cost efficiency of the proceeding.  

2. Amicus submission by External Advisors does not follow the conditions to 
allow amici curie’s participation  

68. Amicus curiae should affirm it does not individually or collectively, have any relationship, direct or 

indirect, with any party to this dispute60. The CRPU de jure should not receive any assistance, 

financial or otherwise, from a party or a third party to this dispute in the preparation for amicus 

status. Potential amici should not receive any such assistance in the preparation of their amicus 

submissions if this petition is accepted by the Tribunal61. In cases, when amici could be joined, it is 

significant to justify the impartiality of the non-disputing party, and this requirement is also set by 

Art.41 of ICSID AF Rules and Art.4(5) of Rules on Transparency62. However, External Advisors 

on the CRPU fail to meet the requirements.  

69. The potential amici were engaged as external advisors to the CRPU set up under the Law on 

Privatisation of State Property to advise on the privatisation, liquidation, and/or restructuring of 

Caeli Airways. The potential amici were selected for this role through a transparent and competitive 

process approved by the Cabinet of Ministers of Mekar and based on criteria of competence as 

identified in the Law on Privatisation. Amici had actively participated in the deliberations of the 

CRPU in the process leading up to the acquisition of an 85% stake in Caeli Airways JSC by Vemma 

Holdings Inc. The tasks of the External Advisors in this process included performing an audit, an 

analysis of the economic, technical and financial performance of Caeli Airways, bringing indicators 

in the financial statements in line with accounting standards, the preparation of a financing model, 

the determination of the attractiveness of the enterprise for investors and ways to improve it, 

setting of the initial price and the preparation of an information package on the airlines, as well as 

identification of potential investors. For their work, External Advisors were remunerated with 

both a set fee and a success fee as a percentage from the sales price. Consequently, the Arbitral 

 

59 LSF-KEB Holdings SCA and others v. Republic of Korea 
60 ICSID AF Rules Art.41(3) §4 
61 Guide for Potential Amici, p. 45 
62 UNCITRAL Rules on Transparency Art.4(5) 
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Tribunal should reject amici submission by External Advisors on the CRPU due to a lack of 

economic impartiality from Mekar.  

Conclusion on ISSUE II 

70. In conclusion, while deciding on the issue of non-disputing party submission, the Tribunal should 

render a decision in favour of CBFI since it matches with all requirements for amicus curiae status. 

The amicus submission by External Advisors should be rejected as it will not benefit the Tribunal 

in this case and unduly burden by introducing new jurisdictional issues.  

III. RESPONDENT was not able to provide the CLAIMANT with the minimum 
standard of treatment as required under Art.9.9 of CEPTA. 

71. The principles of the minimum standard include “the obligation to provide foreign investors with 

certain treatment, according to which the state whose citizens are foreign investors has the right 

to expect from the state accepting the investment that its citizens will be treated no worse than the 

international minimum standard”63. At present, the existence of a minimum international standard 

can be considered to be already recognized on the global investment arena. One of the first 

investment disputes concerning the minimum standard was the American Machine Tools case, despite 

the lack of agreement on its content64.  

72. Thus, the RESPONDENT failed to provide the CLAIMANT with the most important principle 

of investor treatment as required not only by international norms, but also by the contract signed 

by the parties. First, CLAIMANT has been intentionally denied justice by the numerous acts and 

omissions of the Mekar authorities (A). Second, CLAIMANT unfairly faced a violation of both 

procedural rules and the transparency of judicial and administrative proceedings (B). And last, 

RESPONDENT's actions were impermissibly arbitrary and offensively discriminatory toward 

CLAIMANT (C).  

A. CLAIMANT was deliberately denied justice to defend its rights in Mekari local 
courts. 

73. Three years ago, namely on September 25, 2018, RESPONDENT’s representative, the President 

of the Federal Republic of Mekar, passed an order65 that has had an extremely negative impact on 

the fate of Vemma. Its essence was to provide payments to airlines at the expense of the local 
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budget. However, Caeli was not included in the list of state-selected companies. It should be noted 

that the privileges were given in favor of Caeli’s competitors66, which worsened the already 

precarious economic situation of the company in which the CLAIMANT invested. Moreover, the 

RESPONDENT later refused to grant subsidies to Caeli, arguing that Caeli's shareholder – 

Vemma Holdings Inc. (CLAIMANT) – is a state-owned enterprise. However, such a statement is 

wrong as neither Caeli nor CLAIMANT is a state-owned enterprise, rather they are private airlines 

with a small proportion of state shares67. Considering that Caeli is a private airline, Mekar made a 

deliberate discrimination by granting other private airlines subsidies and refusing to grant them to 

Caeli68.  

74. The weakness of RESPONDENT's main argument against Caeli concerning the unsound fact that 

Caeli and Vemma are state-owned companies has been proven above69. Thus, neither Caeli nor 

Vemma are state companies for the following valid reasons. It should be noted that at the time of 

the relevant investment in Mekar, CLAIMANT’s form of enterprise was not state-owned at all. 

And since this fact is decisive in determining jurisdiction, the RESPONDENT’s argument in this 

matter should be rejected by the Tribunal. 

75. Mekar’s policies definitely made the safety of Vemma’s investments questionable70, because it 

justifiably seemed that the new government’s behavior was pushing for the sale of Caeli. A struggle 

for justice began in the local courts of Mekar, but justice was denied to the CLAIMANT71. Not 

only were the Mekari courts deprived of adequate financial support from the RESPONDENT, 

resulting in excruciating legal delays for the CLAIMANT, but the complaints finally heard and the 

claims on the merits were prematurely dismissed72. The bottom line is clear: Caeli and its investor, 

namely the CLAIMANT, have suffered unjust serious damages. 

76. Ensuring appropriate legal protection of the investments in order to minimize the risk, such as 

restrictions set on their capitals or even measures of compulsory withdrawal of their property, that 

the investor usually faces in the event of changes in political situation73. In other words, there is a 
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real danger that foreign investments may be nationalized, requisitioned without compensation in 

time and in full, as required by international legal norms. 

77. RESPONDENT’s actions on the denial of justice for CLAIMANT should be considered by this 

Tribunal as a violation of fair and equitable treatment. The denial of justice is internationally 

considered as a form of violation of the state’s obligation to treat a foreign investor in a fair and 

equitable manner, despite the absence of such a concept in the international instruments (with 

some exceptions) governing legal relations in the field of international investment law74. 

78. Acts of justice amounting to denial of justice include detrimental delays in the courts that essentially 

mean the inability to defend themselves before the courts (1), the failure to allow foreign investors 

to defend themselves before the courts (2), and manifestly unfair judicial decisions that shake the 

sense of judicial correctness and call into question the competence of the court (3)75. 

1. The lack of financial state support has led to unfairly significant court 
delays. 

79. CLAIMANT was apparently denied justice at the very moment that RESPONDENT, being aware 

of the consequences, underfunded its local courts, which were engaged in an unequal struggle 

between Caeli and the illegal actions of the Mekari authorities. The lack of finances caused the 

court’s consideration of this urgent case to be considerably delayed76.  

80. A systematic approach to understanding the denial of justice was demonstrated by Emer de 

Vattel77, who linked such denial to three categories of cases: 1) failure to allow aliens to establish 

their rights in the courts; 2) delays that are so ruinous as to amount to a denial of justice; 3) judicial 

decisions which are manifestly unfair and prejudicial. Thus, the notion of denial of justice includes 

both the court’s failure to remedy harm done by another person and the court’s own infliction of 

harm. 

81. Thus, all three categories of misconduct occurred in the case at hand. First, Caeli's harm was caused 

by the Mekari Judicial Institute itself, which prematurely denied Caeli's requests78. Moreover, the 

court acknowledged that it was unable to compensate for the enormous delays because it did not 

have sufficient financial resources79. This omission, whether intentional or not, not only caused 
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financial instability for Caeli, but also severely damaged the airline's popularity, rightfully deserving 

of customer confidence later undermined by RESPONDENT80. The issue of granting a temporary 

injunction to Caeli to lift the airfare ceilings was unreasonably denied by the Court, raising 

questions about the transparency and fairness of its decisions81.  

82. Moreover, from an academic point of view, the principle of denial of justice embodies the 

mismanagement of justice by local courts82. The prohibited actions of the local judiciary are mainly 

related to access to justice, discrimination and slow or non-existent enforcement of judicial 

decisions favorable to the foreign investor. 

83. A more recent reference to judicial delays as an element of denial of justice comes from the case 

of Azinian v. Mexico, in which the Arbitral Tribunal identified four types of denial of justice: 1) 

denial of justice can be recognized if the respective courts deny a claim, 2) if they subject it to 

excessive delay, 3) or if they do justice in a seriously inadequate manner [Ursula Kriebaum]. There 

is a fourth type of denial of justice, namely, manifest and malicious misapplication of the law. 

84. From this we conclude that RESPONDENT intentionally and in bad faith neglected to adequately 

fund the Mekari courts in which CLAIMANT’s legal case was decided. Therefore, 

RESPONDENT disregarded its state duty by committing an insufficient governmental action, and 

is accordingly liable for denying CLAIMANT justice.  

2. Caeli’s substantive claims were undeservedly prematurely dismissed, 
denying it the opportunity to defend its rights in Mekari court. 

85. The country's economic crisis hit Vemma's large investment, which RESPONDENT could have 

foreseen. The sanction imposed by the CCM in the form of restrictions on airfares only worsened 

Caeli's precarious financial situation. The sharp rise in inflation, low airfares strictly controlled by 

the government, and official statistics that did not correspond to the realities of the numbers, all 

reduced the airline's profitability. The CMM denied Caeli's request to cancel the fare caps. The 

once competitive airline was being denied fairness from all sides83. Now the fate of the company 

was being decided by the local Mecar courts. The request was first ordered with a huge judicial 

delay due to the state's underfunding of judicial institutions. Later, however, the secretary rejected 
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Caeli's request for a hearing altogether. The court notified the parties that it did not have the 

financial ability to pay damages84. 

86. In the Azinian case, the tribunal took the view that justice could be denied if the courts concerned 

refused to hear the case, if they unreasonably delayed it, or if they administered justice grossly 

inadequately.  

87. It should be noted that investment arbitration recognizes states as having violated international 

investment law because of unlawful decisions and measures taken by their authorities. And it is 

the adoption of judicial acts by state authorities that accounts for most of the cases for which states 

are held liable85. Since the Mekari local courts are a state body representing the judicial power, and 

the decisions are made on behalf of the state, the state is directly responsible for its actions. This 

principle is also enshrined in the Draft Articles on Responsibility of States for Internationally 

Wrongful Acts. While international arbitral tribunals often refuse to hold state bodies liable for 

improper protection of investors, it is undeniable that the national courts of a state are themselves 

competent to establish their international responsibility under both the rules of general 

international law and the rules of international investment law. 

3. The decisions of the clearly unjust and biased state agencies of Mekar 
amount to a denial of justice. 

88. Investigations by the Competition Commission of Mekar had no legitimate basis. However, 

unwilling to heed the law, the CMM launched its first investigation against Caeli, unfairly taking 

CLAIMANT’s membership in the Moon Alliance as the basis, despite the fact that “the CCM has 

never indicated any anti-competitive concerns arising from cooperation among Moon Alliance 

members”86. Moreover, this was part of an attractive investment strategy for both parties that 

RESPONDENT was aware of at the time of CLAIMANT’s bid to acquire Caeli. Such airline 

alliances are not cause for concern because they are widespread in the global airline industry. These 

actions, taken together, resulted in an inequitable substantial detriment to the investor.  

89. The second arbitrary investigation was prompted by a demand from Caeli’s competitors. Although 

CLAIMANT accepted a reasonable limitation on airfare caps, the basis for the investigation, 

however, was once again illegal. Further, CCM went beyond the established reasonable fares by 
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further limiting the airline's price caps87. It is worth considering that the enforcement of the limits 

came at a time when the economic crisis in Mekar was gaining momentum for Caeli. The 

skyrocketing value of the state currency since late 2016 did not allow it to fulfill the commission's 

requirement without harming the investor.  

90. A request to cancel the temporary cap on airfares was resoundingly denied by the CCM. The state 

body was not at all embarrassed by the high inflation rate in the country, which does not let Caeli 

make a profit with extremely limited ticket prices. The commission was also not convinced by the 

huge exponential inflation figures calculated by the airline company. Caeli's appeal to the Central 

Bank to recalculate the inflation rates was also unreasonably rejected88. 

91. Thus, the deliberate acts and omissions of state agencies, the government, and ultimately the courts 

of Mekar constituted unfair and unequal treatment of the investor by the state. As a consequence, 

they resulted in RESPONDENT profiting from the investment to Vemma’s detriment. Taken 

together, RESPONDENT's acts and omissions brought the investor to the brink of bankruptcy. 

92. Judicial practice of investment arbitration shows that a wide range of state bodies, services, 

agencies, regardless of their belonging to a particular branch of government, are often recognized 

as violating the guarantees provided to foreign investors in the territory of the state89. The content 

and list of such guarantees depend on the legal regime of foreign investments90. Violation of the 

guarantees provided by the state to a foreign investor can be expressed in the following: 

discrimination, failure to ensure a stable legal and business environment, inconsistent actions of 

state authorities, resulting in losses to the investor, lack of transparency and openness in relations 

with the state91. Therefore, according to CEPTA Mekar undertakes to ensure equal treatment of 

investors on an equal basis with nationals of the state, their free competition, the implementation 

of business and other economic activities on equal terms, which in turn contributes to a favorable 

investment climate in this country, which receives investments. 

93. Thus, it is submitted that the wrongful action of the state bodies of Mekar obviously constitutes a 

denial of justice to the CLAIMANT.  
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94. To summarize all the above arguments, CLAIMANT submits that the RESPONDENT, in 

denying justice, has committed an internationally wrongful act in international investment law 

expressed in the exercise of justice against a foreign investor in a fundamentally unfair manner. 

The RESPONDENT’s actions amounted to a deliberate underfunding of the government, an 

unfair premature dismissal of Caeli’s substantive claims, and an ignorance of the local courts in 

administering justice that is inconsistent with international standards. As a consequence, the 

CLAIMANT has been deprived of the opportunity to redress third-party harms through the justice 

system. 

B. CLAIMANT faced the breach of both procedural due process and transparency 
in judicial and administrative proceedings. 

95. When determining RESPONDENT’s breach of the fair and equitable treatment standard, regard 

should also be given as to whether the requirements of procedural due process and transparency 

in judicial and administrative proceedings, agreed in the Art. 9.9 (2)(b) of CEPTA by the Parties, 

were fulfilled. Foreign investors, as a rule, expect that a host State will accord their investment fair 

and ensure its equitable treatment by providing, among others, particular procedural safeguards 

and transparent framework in their territories92. 

96. However, CLAIMANT asserts that the RESPONDENT violated the FET standard under Art.9.9 

of CEPTA by breaching in judicial and administrative proceedings the essential elements of this 

standard: due process (1) and transparency (2). 

1. RESPONDENT violated the CLAIMANT's procedural due process rights 
under the CEPTA. 

97. Due process rules are meant to protect any persons (both legal and physical) not from a mere 

deprivation but from the mistaken or unjustified deprivation of life, liberty, or property93. In other 

words, the main requirements of due process contribute to minimizing substantively unfair or 

mistaken deprivations in judicial proceedings94. In the case at hand, CLAIMANT faced the 

deprivation of two core requirements of these rules, namely the neutrality of the arbitrator in the 

decision-making process (a) and the “right to be heard” (b). 

a. Lack of the neutrality of Mr. Cavannaugh constituted a breach of due process.  

98. CLAIMANT was deprived of what it was entitled to expect under due process rules. First of all, 
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the recognition by the High Commercial Court of Mekar of the award, made by the sole arbitrator 

at Arbitration Institute of Sinnoh Chamber of Commerce’s (hereinafter “SCC”) – Mr. 

Cavannaugh, who had not met the impartiality requirement due to his previous acts as arbitration 

counsel for various RESPONDENT’s entities, and secondly, the receipt by Mr. Cavannaugh of a 

bribe from representatives of Mekar Airservices to render a favourable decision, the proof of 

which was presented in the recordings produced by Centre for Integrity in Legal Services, 

obviously gives cause for great doubts about the impartiality in this decision-making. 95 

99. The neutrality of the arbitrator in the decision making process, which, in turn, is considered as one 

of the core requirements of due process rules, “helps to guarantee that life, liberty, or property will 

not be taken on the basis of an erroneous or distorted conception of the facts or the law. By 

ensuring that no person will be deprived of his interests in the absence of a proceeding in which 

he may present his case with assurance that the arbiter is not predisposed to find against him. 

100. For instance, in Rippo v. Baker, the Supreme Court annulled the Nevada Supreme Court’s denial of 

a convicted petitioner’s application for post-conviction relief because of the criminal investigation 

of the trial judge’s involvement in corruption by one of the parties of the case96. Thus, tribunals 

acknowledge that bias or partiality of a judge can also deprive a party of due process97. 

101. Relying on the above cases, CLAIMANT states that, in the case at hand, the participation of Mr. 

Cavannaugh as an arbitration counsel in previous RESPONDENT’s cases is considered to be too 

high to be constitutionally tolerable98. 

b. CLAIMANT was deprived of the “right to be heard” by the national court of 
RESPONDENT. 

102. The other procedural safeguard guaranteed by due process rules, which was not granted to 

CLAIMANT by the justice of Mekar’s High Court, is the right to present arguments and support 

these arguments with evidence resulting in the conduct of the constitutional inadequate hearings99. 

103. In particular, on 15 June 2019 justice VanDuzer dismissed the CLAIMANT’s case on the merits 

regarding the request for temporary injunction on the airfare caps by way of summary judgment. 
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Notably, according to Executive Order 5-2014, passed by Mekar’s President, CLAIMANT was 

not even entitled to appeal this wrongful decision. 

104. It is widely acknowledged that in case an investor is deprived of its rights by the decisions of an 

agency of a host State, that investor is entitled to have an opportunity to present facts to a neutral 

decision‐maker to show that the agency acted unconstitutionally100. This core guarantee of 

procedural due process requires the arbitrators to treat the parties equally, to ensure that each party 

has an equal opportunity to present its case101.  

105. Moreover, there is a strong consensus nowadays that violation of the minimal procedural 

safeguards of due process, namely “right to be heard”, established in the NYC as one of the primary 

elements of due process102, may result in the annulment of the award or the refusal of its 

recognition and enforcement. Since failing to grant the parties rights to present fully their claims 

and support it with arguments and evidence may be considered as a violation of due process103. 

106. These “illegalities” are the obvious evidence of the breach of the procedural due process in judicial 

proceedings, which is considered as a serious departure from a fundamental rule of procedure104 

and leads to an outcome which offends judicial propriety105.  

2. RESPONDENT failed to meet the transparency requirement. 

107. At the 41st session of UNCITRAL in 2008, the Commission acknowledged the importance of 

ensuring transparency in investor-state dispute resolution106, as it facilitates the investor’s 

engagement with legal regimes and supports the legitimacy and accountability of actors or norms 

operating in them.  

108. However, RESPONDENT neglected to follow the main and important transparency 

requirements in judicial and administrative proceedings by avoiding to provide openness in the 

law-making process (a) and enforcing the arbitration award that was non-complying to 

transparency in decision-making (b). 
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a. RESPONDENT’s conduct in the law-making constitutes a breach of transparency 
requirement of due process. 

109. The definition of transparency suggested by a group of authors Chayes and others indicates the 

adequacy, accuracy, availability, and accessibility of knowledge and information about the policies 

and activities of [the international investment law regime and its participants], and of the central 

organizations [functioning within] it on matters relevant to compliance and effectiveness, and 

about the operation of the norms, rules, and procedures [underlying the regime] establishes good 

guidance107. 

110. In Tecmed case, for instance, the tribunal stated that the foreign investor expects the host State to 

act in a consistent manner, free from ambiguity and totally transparently in its relations with the 

foreign investor, so that it may know beforehand any and all rules and regulations that will govern 

its investments, as well as the goals of the relevant policies and administrative practices or 

directives, to be able to plan its investment and comply with such regulations108. Thus, it shows 

that the transparency obligation is imposed also on the process of the adoption of legislative acts 

by a host State, which may significantly affect investments. Namely, investors are entitled to know 

beforehand any and all rules that will govern its investment, as well as the goals of the relevant 

policies and administrative practices or directives, to be able to plan its investments and comply 

with such regulations. This obligation thereby does not deprive a State of its sovereign right to 

enact, modify or cancel a law at its own discretion. 

111. However, in the present case, RESPONDENT failed to comply with this FET norm, by passing 

a decree requiring all companies operating in the country to offer goods and services denominated 

exclusively in Mon, which created the negative economic value not only for CLAIMANT’s 

investment, but for all airlines operating in Mekar and their customers109. 

112. For example, in Occidental v. Ecuador, the tribunal found that Ecuador’s modifications to its tax 

regime had caused the change of the legal and business framework for the investment and 

amounted to breach of the FET standard110. The same approach may be found in CMS v. 

Argentina111, Enron v. Argentina112 and PSEG v. Turkey113 cases as well. 
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b. RESPONDENT enforced the arbitration award which did not meet the provisions of public 
openness in decision-making.  

113. Many scholars have identified that transparency in decision-making plays an important judicial 

value as its impact improves both the quality of judicial decisions and parties’ pleadings. The main 

elements of transparency, according to judges Eliška Wagnerová and Robert Fremr, include 

publication of information about decision-making process and access to documents and possibility 

of obtaining information about particular steps taken by a court in an individual case according to 

the law on the free access to information114. 

114. Lord Chief Justice Hewart stated: “Justice should not only be done, but it should manifestly and 

undoubtedly be seen to be done”115 However, the justice of the decision of the arbitrator of SCC, 

Mr. Cavannaugh, relating to the CCM-imposed fines, hearings in respect of which were held in 

May 2020, could not be seen as it was not released in written form for public access116. 

115. Public accessibility of judicial decisions, according to Timothy L. Nyerges, requires three important 

measures: physical availability, electronic availability and citations on related Internet sites117. The 

compliance with these criteria, most notably, brings the public closer to decision making process 

through more informed and involved debate and thus contributes to enhancing democratic 

decision processes118. However, in the case at hand, CLAIMANT states that the arbitration award 

was neither made in written form, nor was publicly available since it was paywall-secured119. 

116. Thus, it is hard to claim that the decision was made in a just manner since the arbitrator did not 

pronounce the operative provisions of his decision and make its basic reasoning available to the 

parties, particularly CLAIMANT120. 

C. The latest RESPONDENT’s acts should be considered arbitrary, 
discriminatory, and abusive in relation to CLAIMANT. 

117. In accordance with the Art.9.9 of CEPTA, fair and equitable treatment standard imposes on the 

host state an obligation to avoid arbitrary, discriminatory and abusive treatment of the investor. 
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However, RESPONDENT’s recent actions clearly show that it has violated its obligations to 

prevent abusive treatment and arbitrary and discriminatory conduct. 

118. According to the provisions of the UNCTAD Series on Issues in International Investment 

Agreements II, the treatment of the host state will be considered abusive in the absence of lawful 

grounds for the relevant actions and if the damage inflicted on the investor is the result of 

misconduct, such as national prejudice or political revenge121. 

119. Such misconduct in the form of expropriation conspiracy took place in the present case when the 

RESPONDENT, namely the Labourers’ Party of Mekar (LPM), proclaimed its will to “return the 

country to the Mekari people”. As a result, RESPONDENT and its authorities have violated 

investor’s rights for more than three years. 

120. While determining an abusive treatment and distinguishing it from legal actions of the host state 

(albeit bureaucratic or overly diligent), Tribunals refer to the state's compliance with such factors 

as good faith122 and proportionality123. The actions of the RESPONDENT in this case were both 

unfair (1) and disproportionate (2).  

1. RESPONDENT's actions were unfair to CLAIMANT. 

121. In Frontier v. Czech Republic, the Tribunal concluded that unfair action by the host state includes 

the use of legal instruments for purposes other than those for which they were created124. Such 

unfair action can be seen in the present case, when the ССМ placed airfare caps on Caeli Airways 

“in order to prevent earnings of supra-competitive profits in the future”, but in fact, caused 

substantial damage to the CLAIMANT.  

122. Bad faith of the RESPONDENT manifested in its unwillingness to lift airfare caps after the 

beginning of the crisis in Mekar when MON began to nosedive and in cancellation of the permit 

to offer goods and services in USD while inflation in Mekar had been increasing exponentially. 

Moreover, the CCM decided to keep airfare caps even after finishing the First Investigation and 

without providing any justification for its decision. It took for CLAIMANT more than three years 

to get the caps lifted, and by that time, its market share dropped below 40% and it suffered deep 

financial losses.  
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123. Thus, despite the situation when “supra-competitive profits” were no longer a potential issue and 

grounds for restriction had disappeared, the CCM continued to impose caps, thereby only 

worsening CLAIMANT’s financial status. 

2. The inappropriate conduct of the Mekar authorities has resulted in 
significant financial losses for CLAIMANT. 

124. Proportionality is a legal instrument, firstly applied in German law and consisting of several step 

analysis including: 1) the measure must fulfil a legitimate purpose, 2) it must be suitable to achieve 

that purpose, 3) it has to apply the test of necessity and 4) the measure has to be balanced against 

the affected rights125. 

125. Even if the imposed restrictive measures were suitable and necessary at the time of their 

acceptance, subsequently they ceased to be so, when Caeli Airways started suffering substantial 

losses due to the crisis and imposed restrictions. 

126. Also, the penalty of MON 150 million after the First Investigation and MON 200 million after the 

Second Investigation can in no way be recognized as proportionate to the RESPONDENT’s aim 

of market monopolization prevention. In the peak of its rise, Caeli Airways cost USD 1.1 billion, 

which means that the fines in the amount of MON 350 million is more than 30% of the company’s 

total value, i.e. an impressive sum of money for CLAIMANT. Given that CLAIMANT was in 

financial distress due to the crisis, imposed fines were so severe in light of its purpose that they 

could not reasonably be regarded as proportionate and having been adopted and applied in good 

faith126. 

Conclusion on ISSUE III 

127. The CLAIMANT was unfairly and intentionally denied the most important principle in 

international investment law, the minimum standard. This provision was also included in the treaty 

signed by agreement between the two parties, namely Article 9.9 of CEPTA. By its discriminatory 

actions and pernicious omissions, RESPONDENT violated a number of CLAIMANT's rights 

under international norms referred to as the denial of justice. The violation of the procedural rules 

and the transparency of the judicial institution of the State of Mekar has dealt a devastating blow 
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to CLAIMANT's investment. Finally, RESPONDENT's actions were unacceptably arbitrary and 

offensively discriminatory against CLAIMANT.  

IV. The CLAIMANT shall be compensated in compliance with the fair market value 
of its investments. 

128. In the context of international investor-state law, it is undisputed that the state is required to fulfill 

its obligations imputable upon that state. The states can be legally forced to restore equilibrium 

between the state and the investor on a number of legal grounds, such as in cases of expropriations, 

violations of international obligations, and breaches of an investment contract. 

129. During the term of the CLAIMANT’s presence on the territory of the RESPONDENT, the latter 

was obliged to accord fair and equitable treatment with respect to the CLAIMANT under the 

international customary law and the CEPTA. However, CLAIMANT consistently suffered from 

the denial of justice in the Mekari court proceedings, as well as from arbitrary and discriminatory 

acts of the RESPONDENT127. 

130. The CLAIMANT insists on the application of the fair market value (FMV) of the investments 

made into the development of the infrastructure of Caeli Airways on the territory of the 

RESPONDENT. With reference to the International Valuation Standards (2013), FMV is the 

estimated price for the transfer of an asset or liability between identified knowledgeable and willing 

parties that reflects the respective interests of those parties128. Particularly, it should be the price 

that a willing buyer would buy given goods at and the price at which a willing seller would sell it 

on a condition that none of the two parties are under any kind of duress and that both parties have 

good information about all relevant circumstances involved in the purchase129. It is undisputed that 

the CLAIMANT’s bid before entering into the aviation market of the RESPONDENT was found 

to be the highest bidder and the most financially attractive business model130, in other words, all 

investments made by the CLAIMANT were subject to competitive market conditions, thus its 

compensation has to be measured based on the fair market value of shares owned by the 

CLAIMANT. 
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131. In view of the foregoing, the CLAIMANT submits that fair market value should be applied by the 

Tribunal in case of long-term losses suffered by the investor (A). Alternatively, FMV should have 

an effect by virtue of the most favored nation’s principle (B). 

A. Fair market value must be applied due to the long-term losses caused by the 
RESPONDENT. 

132. There is a consistent practice that the fair market value compensation comes into effect in the 

following cases: 

"A party has been deprived of an asset – the damage may be measured as the FMV of the lost asset; 

An asset has been harmed – the damage may be measured as the FMV of the undamaged asset less the FMV of 

the damaged asset; and 

A party has been misled – the damage may be measured as the difference between the FMV of the asset in the 

condition promised and its actual FMV.” 

133. Although the CLAIMANT does not deny that the fair market value method of compensation is 

widely used in cases of expropriation of the investments by the state, it herewith claims that there 

are sufficient grounds to grant a fair market value compensation by virtue of international 

principles of law and CEPTA (1), and due to the cumulation of breaches leading to the long-term 

losses (2). 

1. RESPONDENT shall compensate a fair value of the CLAIMANT’s 
investments under international law and CEPTA. 

134. It would be logical to accept that the state practice includes any act or statements made by the state 

from which views about a customary law can be inferred131. RESPONDENT committed an 

internationally wrongful act by violating the FET standard The stability, transparency, and the 

investor’s legitimate expectations are central to the FET standard 132. With regard to the investor’s 

legitimate expectations, they are based on the host state’s legal framework133. The legal framework 

on which the investor is entitled to rely consists of legislation and treaties, assurances contained in 

decrees, licenses, and similar executive statements, as well as contractual undertakings.134   

135. In the case at hand, CLAIMANT invested a huge amount of funds in the expansion of Caeli. In 

its turn, Caeli Airways, after its acquisition by CLAIMANT, was able to generate a significant cash 

 

131 Akehurst, ‘Custom as a Source’, p. 10 
132 Rudolf Dolzer and Christoph Schreuer, p. 235 
133 R Dolzer, p.553; G Burdeau, pp. 454, 470. 
134 R Dolzer, p. 553; G Burdeau, pp. 454, 470. 
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flow throughout the period between the years 2011 and 2013135. Already in 2014, 35% of Mekar 

citizens were enjoying Caeli services which brought massive profits to CLAIMANT136. 

Importantly, at its peak, Caeli’s valuation reached USD 1.1 billion137. 

136. The situation for CLAIMANT was exacerbated by CCM-imposed caps, which were unreasonable 

and unnecessary with the quickly declining value of the Mekari MON138. Moreover, CLAIMANT 

had to carry the fines adding up to a total of 350 million MON139. Nevertheless, the decree of 

Mekar’s government of 30 January 2018 aimed at stabilizing MON became a determining factor 

in Caeli’s fate. It was forced to survive in the economy with rapidly deteriorating currency.  

137. The RESPONDENT could not have expected such a turn of events, let alone the issuance of such 

decree140. Discrimination against foreigners has been regarded as an important indicator of failure 

to grant fair and equitable treatment141. In such economic distress, Mekar’s government provided 

the other airlines with subsidies but, oddly enough, Caeli was one of only 2 airlines that were not 

bailed out. 

138. The illegal and unfair actions taken by RESPONDENT resulted in paramount losses for 

CLAIMANT. Under Art.31 (1) of the ILC Articles on State Responsibility, the responsible State 

is ought to “make full reparation for the injury caused by the internationally wrongful act”. 

139. Similarly, the PCIJ in Chorzów Factory found that the party in breach is obliged to make a reparation 

that, as far as possible, restores the situation that would have existed had the illegal act not been 

committed142. In the case at hand, only compensation of USD 700 million corresponding to the 

FMV is able to “wipe out all the consequences” and bring the CLAIMANT back to its position it 

had been in before the illegal acts committed by RESPONDENT. 

140. Therefore, a breach of the international customary law and the rules of CEPTA by the 

RESPONDENT should be deemed sufficient to trigger fair market value compensation. 

 

135 Record p.30 §30 
136 Record p.34 §16 
137 PO3 p.86 §16 
138 Record p.4 §16 
139 Record p.36 §45, p.37 §49 
140 supra. §62 
141 Loewen v United States, Award, 26 June 2003, §135; Waste Management v Mexico, Final Award, 30 April 

2004, §98; MTD v Chile, Award, 25 May 2004, §109. But see Grand River v United States, Award, 12 January 

2011, §209. 
142 Case Concerning the Factory at Chorzów, Merits, 1928, PCIJ, Series A, No 17, p 47. 
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2. The fair market value shall come into force in view of the cumulative 
breaches by the RESPONDENT leading to long-term losses of the 
CLAIMANT. 

141. As proposed by the Tribunal in the CMS Gas v. Argentina143, it would also be appropriate to apply 

a fair market value method of compensation for breaches different from expropriation, if their 

effect results in important long-term losses. Particularly, it was emphasized that this is supported 

by the cumulative nature of breaches here is ‘best dealt with by resorting to the standard of fair 

market value’. The CLAIMANT draws the Tribunal’s attention that fair market value standard is 

applied in many other expropriation-absent investment arbitration cases144. It is paramount to take 

heed on the central logic of these cases that irrespective of the BITs concluded between the states, 

which expressly provided for FMV in cases of expropriation, the arbitral tribunals consistently 

ruled that the discretionary power of the Tribunal allows granting FMV in non-expropriation 

disputes. 

142. Therefore, it is of utmost importance to qualify the systematic and long-term breaches committed 

by the RESPONDENT as those leading to long-term losses, thereby justifying the valuation of 

the CLAIMANT’s shares under the conditions of a fair market. 

143. The CLAIMANT’s decision to sell its shares was driven by the RESPONDENT’s straightforward 

policy of canceling the CLAIMANT’s presence in the local market, as Caeli’s market share in the 

Mekar dropped by 40% with its operations on most routes generating deep losses145. 

144. Breach of FET and of the CEPTA committed by the RESPONDENT led to significant losses of 

the CLAIMANT, as well as affected the CLAIMANT’s financial stability in other regions of 

operation146. This has further been fueled by protests of populations and eventually left the 

CLAIMANT in the conditions of the massive restructuring of the company, let alone had an 

impact on the CLAIMANT’s public standing and reputation. 

145. The CLAIMANT does not deny that the major economic crisis that the Mekar market witnessed 

might have had an impact on the CLAIMANT’s business, however, the consistent investment 

arbitration practice illustrates that the BITs rather require compensation to be based on ‘fair value’, 

 

143 CMS Gas v. Argentina, Case No. ARB/01/8, Award, 12 May 2005, §410. 
144 Sempra Energy International v. The Argentine Republic§403-404; Marvin Feldman v. Mexico,§194; Myers v. 

Canada, §309;  Metalclad Co. v. The United Mexican States, §122. 
145 Record p.38 §55 
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rather than just a ‘market’ values, which is in fact designed to prevent governments from taking 

advantage of the market crisis to deprive of assets cheaply147. 

146. Thus, the CLAIMANT submits that the long-term losses caused by the RESPONDENT are 

established and the fair market value method of compensation should be applied by the Tribunal. 

B. FMV should have an effect by virtue of the most favored nation’s principle. 

147. MFN treatment, being a comparative standard, has no proper analog in customary international 

law. Under a MFN provision, foreign investor or its investment is compared to other foreign 

investors or their investments. In other words, the MFN principle applies to the relationship 

between foreigners and a host State, it is also applied in relation to the treatment accorded by the 

host State under its various treaties with every other State in the world148 

148. In the case at hand, RESPONDENT violated the MFN clause contained in the CEPTA Art.9.7 

by according to CLAIMANT less favorable treatment than that it accords to other investors. For 

instance, Article 13 of 2006 Arrakis – Mekar Bit envisages that compensation equivalent to a fair 

market value of the investment shall be paid in case the measures inconsistent with the provisions 

therein were taken by the host State. In other words, this BIT protects the substantive rights of 

Arrakis investors with regard to the compensation standard in case of any breaches.  

149. However, there is no clause in CEPTA securing the substantive rights of Bonooru investors in 

case of potential violations of the treaty by RESPONDENT. Therefore, FMV standard should be 

applied by the Tribunal when evaluating the appropriate compensation for the following reasons: 

MFN clauses might be invoked in relation to substantive obligations in other international 

investment treaties (1) and, importantly, granting a compensation based on “market value” 

constitutes a less favorable treatment (2). 

1. MFN clauses might be invoked in relation to substantive obligations 
in other international investment treaties. 

150. MFN clause might be invoked in relation to substantive obligations in other international 

investment treaties. There are observations that prove that MFN treatment applies to substantive 

rights. The majority of authorities clearly share the view that claimants receive the right to benefit 

from substantive guarantees contained in third treaties by virtue of MFN standard149. 

 

147 Woss et. al., p. 260, §6.36 
148 Rudolf Dolzer and Christoph Schreuer, p. 435 
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151. For instance, in MTD v Chile150, Tribunal found that by virtue of MFN treatment, substantive 

obligations contained in other BITs concluded by Chile with Denmark and Croatia, were part of 

the fair and equitable standard contained in the BIT between Chile and Malaysia. 

152. Moreover, in CME v Czech Republic151, the applicable BIT did not contain the exact wording “fair 

market value”. Nevertheless, it provided for ‘just compensation’ representing the ‘genuine value 

of the investment affected’. In this case, the Tribunal also found that the “fair market value” 

standard should be applied by virtue of the MFN provision. For instance, the standard could be 

invoked from Czech BIT with the United States which provided that the compensation shall be 

equivalent to the fair market value of the investment. Similarly, in Siemens v. Argentina152, the arbitral 

tribunal also contended that the claimant was entitled to fair market value by virtue of the Treaty’s 

MFN clause and other investment treaties signed by Argentina that specifically provide for such 

valuation of expropriated assets. 

153. Therefore, CLAIMANT has the right to enjoy the guarantee provided to investors in 2006 Arrakis 

– Mekar Bit as well as to invoke the MFN standard in the context of defining the appropriate 

standard of compensation. Since RESPONDENT’s BIT with Arrakis provides for compensation 

in correspondence with FMV standard in cases of the host State’s violations of the treaty, 

RESPONDENT is obligated to provide no less than ‘fair market value’ to CLAIMANT in respect 

of its investment after the violation of Art. 9.9 by the former. 

2. Granting compensation based on “market value” constitutes a less 
favorable treatment. 

154. Compensation granted at a market value constitutes a less favorable treatment. In regard to 

treatment, it generally takes shapes of “measures”, that is, State laws, practice, and any types of 

regulatory conduct153. Art.9.7(2) of the CEPTA stipulates: “Substantive obligations in other international 

investment treaties and other trade agreements do not in themselves constitute "treatment", and thus cannot give rise 

to a breach of this Article, absent measures adopted or maintained by a Party pursuant to those obligations”. 

Accordingly, unless the host State adopts or maintains the measures, the MFN standard might not 

be invoked by CLAIMANT with respect to the substantive obligations or guarantees contained in 

third treaties.  
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155. RESPONDENT believes that it owes no compensation to CLAIMANT since the former 

purchased the latter’s shares at a “market value” (at a price of USD 400 million)154. Another reason 

for such belief lies in the fact that Mekar was undergoing a currency crisis at the time. However, 

RESPONDENT fails to mention that CLAIMANT got into a dire financial situation only after 

the CEPTA had been consistently breached by the former. Nevertheless, RESPONDENT refuses 

to pay USD 700 million which would cover the fair market value of CLAIMANT’s investment 

prior to occurred breaches, and reimburse for its losses. 

156. Notably, investors from Arrakis have been consistently receiving a compensation award under 

Art.13 of the 2006 Arrakis-Mekar BIT155. In other words, the Tribunals regularly award 

compensation in accordance with FMV standard to Arrakis investors. These measures adopted by 

RESPONDENT constitute a more favorable treatment to those investors. Since MFN treatment 

is designed to prevent discrimination for reasons of or on the grounds of nationality, investors 

from different states should be treated equally and fairly. However, Bonoori investors are treated 

less favorably than those from Arrakis by virtue of different standards contained in CEPTA and 

the 2006 Arrakis-Mekar BIT. Such differential treatment on the part of the State among foreign 

investors may not be justified. Therefore, it is safe to say that any treatment which is less favorable 

than the treatment envisaged by the 2006 Arrakis-Mekar BIT means the breach of the MFN 

principle. Consequently, by refusing to compensate at a fair market value, RESPONDENT 

accorded less favorable treatment to CLAIMANT than to investors from Arrakis. 

Conclusion on ISSUE IV 

157. CLAIMANT is entitled to compensation at a fair market value due to the long-term losses caused 

by RESPONDENT’s breaches and by virtue of the Most-Favoured-Nation standard under Art.9.7 

of the CEPTA.  
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155 Record p.87 §15 



37 

PRAYER FOR RELIEF 

1.  In light of the above submissions, CLAIMANT respectfully requests the unchallenged 
arbitrators to find that:  

(i) The Arbitral Tribunal has jurisdiction over the dispute; 

(ii) The Arbitral Tribunal should grant the leave sought for filing amicus submission by 
CBFI. 

2. Also, CLAIMANT faithfully requests the Tribunal to find and declare that:  

(iii) RESPONDENT violated Art. 9.9 of CEPTA; 

(iv) CLAIMANT is entitled to compensation in compliance with the fair market value 
standard. 

 

Submitted on 16 September 2021 by TEAM REDDY 

 On behalf of CLAIMANT 

Vemma Holdings Inc. 


