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STATEMENT OF FACTS 

Pre-Investment 

[1]  1984: After Bonooru’s privatization on the aviation industry, Bonooru Air was 

split into three airlines, and Royal Narnia was chosen as its flag carrier fully 

beholden to Vemma Holdings, in which the Bonoori government retained 31~38% 

of the shares. 

[2]  1991: Together with five major airlines, the Royal Narnian created the Moon 

Alliance.  

The Initiation of the Investment 

[3]  2010: Faced with precarious situation of Caeli, Mekar enacted a decree and 

began its privatization to restructure Caeli by selling a controlling stake and its 

core assets through a competitive bidding process.  

[4]  2011: Vemma was the highest bidder and proposed the most financially 

attractive business model ensuring Caeli’s membership in Moon Alliance. 

Accordingly, Vemma’s bid was accepted in January and both parties entered in 

to the Share Purchase Agreement, through which Vemma acquired 85% share 

of Caeli authorized by the CCM.  

Post-Investment 

[5]  2011: In October, the erstwhile head of Caeli, Ms Sabrina made a statement 

before Bonoori House of Commons concerning the subsidies to Vemma to 

encourage its investment into the tourism infrastructure in Bonooru.  

[6]  2011-2013: Under Vemma’s modest early forecasts, Caeli’s operational costs 

did not overwhelm its revenues. Caeli took advantages of its Boeing 737 to 

provide the wide-body services which was in vacancy in the region and 

benefited from the cooperation with the Moon Alliance. Vemma’s operating has 
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enabled Caeli to cater a much larger demand and to generate significant cash 

flow. 

[7]  2012: Vemma expanded its feet and offered low-fare, long-distance flights into 

Mekar to capitalize the tourism interest brought by the Eldin volcanic eruption 

and inexpensive MON. Against the advice from Mekar Airservices, Vemma 

insisted in its expansionary strategies to grabs the commercial opportunities. 

[8]  2014: Vemma decided Caeli to provide more international routes to cover the 

fall-winter decline. In June, Caeli turned a net profit over the whole year with 

the five-year lowest oil prices and its fall-winter losses were far lesser than 

before. Besides, the data this year revealed that its low pricing strategies enabled 

by its advanced management allowed it to receive a much higher footfall and 

carried more Mekari citizens.  

[9]  In April 2014, Mekar and Bonooru signed the CEPTA (came into the effect in 

October 2014). 

[10]  2015: Caeli placed orders for 45 Boeing 727 Max and increased the flying hour. 

Further, Vemma invested in two programmes to consolidate its consumer base, 

while Mekar representatives emphasized the importance of financial health 

against the expansion. 

[11]  2016: In June, Caeli became the only consistently profitable carrier on the routes 

related to its base airport. 

Challenged Measures 

[12]  2016: In September, CCM initiated the First Investigation against Caeli Airways 

in violation of Mekari law and the CEPTA when Caeli’s market share was only 

43%. As an interim measure, the CCM placed caps on Caeli Airways’ airfare to 

prevent it from earning supra-competitive profits in the future. In December, 

requested by Caeli Airways’ competitors, CCM launched the Second 

Investigation into Caeli’s business activities. 
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[13]  2017: In March, a currency crisis ensued in Mekar. In October, Mekari approved 

the denomination of airfare in USD for all airlines operating in its territory to 

cope with the crisis for the nosediving MON. As the currency crisis continued, 

Mekar dramatically shifted its economic policy.  

[14]  2018: Mekar required Caeli Airways to price its services in MON despite the 

constantly fluctuating price of the currency. In August, CCM concluded the First 

Investigation, finding that Caeli violated the antitrust legislation, and imposed 

a fine and maintained the airline caps in place pending the Second Investigation. 

[15]  In September 2018, Mekar’s President passed Executive Order 9-2018 which 

granted subsidies for airlines operating in Mekar. Nevertheless, Executive Order 

9-2018 denied subsidies to Caeli Airways because Bonooru owns a significant 

stake in Vemma. 

[16]  2019: In January, CCM completed its Second Investigation, asserting the 

Caeli’s engagement in anti-competitive behaviour in Phenac International 

Airport and imposing a fine of MON 200 million. 

[17]  In January 2019, Caeli appealed both orders of the CCM in the Mekari Courts 

and asked this appeal be joined with the April 2019 hearing. The Mekari court 

rejected this request and arranged an initial hearing 13 months later.  

[18]  In June 2019, the Justice VanDuzer released his interim decision on the airfare 

caps, declining to remove the caps (the CCM lifted the caps in October, 2019) 

and dismissing Caeli’s claims on the merits. 

[19]  In November 2019, Faced with the burgeoning liabilities of the enterprise and 

failed to gain a loan in Mekar, Vemma decided to sell its stake and in November, 

Vemma acquired an offer from Hawthorne Group LLP. Nevertheless, Mekar 

challenged it for the association between the parties through Moon Alliance. 

[20]  In February 2020, Mekar Airservices filed a request for arbitration over the 

validity of the Hawthorne offer with the SCC and Mr. Cavannaugh was selected 
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as the sole arbitrator, despite that his appointment was challenged by Vemma 

for potential issue conflict. 

[21]  In May 2020, Mr. Cavannaugh released the award in favour of Mekar 

Airservices. Followingly, the CILS released a series of materials showing that 

Mekar Airservices might have engaged in fraud and corruption by bribing Mr. 

Cavannaugh.  

[22]  In August 2020, the Supreme Arbitrazh Court of Sinnograd set aside the award 

on Vemma’s request in compliance with the public policy of Sinnoh to combat 

bribery. Conversely, Mekar’s courts recognized and enforced the award on 

Mekar Airservices’ sought, appeal to which was dismissed by the Superior 

Court of Mekar in September. 

[23]  In October 2020, Mekar Airservices purchased Vemma’s stake in Caeli for 400 

million USD and Vemma lost its investment. Simultaneously, Vemma filed a 

notice of arbitration against Mekar on 15 November 2020. 

[24]  Afterwards, Caeli was authorized as an exception to receive state aid and 

dropped its appeal concerning the fines as well as was granted tax breaks and 

got a deal with Mekari banks for restructuring. Meanwhile, Bonooru also 

restructured Caeli under the approval of the law by increase of the share and 

personnel appointment. 
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SUMMARY OF ARGUMENTS 

Jurisdiction:  

[1]  The Tribunal has jurisdiction under Chapter 9 of the CEPTA. Firstly, the Claimant’s 

conduct of investment cannot be attributed to the State. Secondly, the claim has 

fulfilled all the jurisdictional requirements under the CEPTA and the ICSID AF 

Rules. 

Amicus submission:  

[2]  The Tribunal should reject the leave to external advisors to CRPU sought for filing 

amici submission because they were not qualified. Contrarily, the Tribunal should 

accept the submission from CBFI because it has fulfilled all the requirements. 

Fair and equitable treatment: 

[3]  The Respondent has violated Article 9.9 of the CEPTA, because firstly, CCM’s 

arbitrarily regulated the Claimant; secondly, Mekari court denied Caeli justice and 

thirdly, the Respondent’s composite conduct cumulatively violated FET clause.  

Compensation: 

[4]  For the Respondent’s violation of Article 9.9 of CEPTA, it needs to compensate the 

Claimant 1.1 billion USD at fair market value in line with the most favored nation 

treatment and international law. 
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PLEADINGS 

I. THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE 

CEPTA. 

[1]  The Respondent objects the Tribunal’s jurisdiction ratione personae on that the 

present dispute constitutes a State-to-State arbitration, because the Claimant is 

a State-owned enterprise acting for Bonooru government.1 In essence, the issue 

underlying these allegations is whether the Claimant’s conduct pertaining to the 

investment can be attributed to the State Bonooru.2  

[2]  Contrarily, the Claimant submits that the objection does not substantiate because 

its conduct pertaining to the investment cannot be attributed to the State [A.]. 

Besides, Vemma is a qualified claimant to the proceedings for it fulfilled all the 

jurisdictional requirements of CEPTA and ICSID AF Rules [B.].  

A. The Claimant’s conduct pertaining to the investment cannot be attributed 

to Bonooru. 

[3]  In the jurisdiction ratione personae, the tribunals tend to examine whether the 

conduct of State-owned enterprise is attributable to the State,3  as the State-

owned enterprise might be subject to the strong connection with the State.4 

[4]  The Hamester tribunal followed this approach and clarified that the attribution 

is “a means to ascertain whether the State is involved” and examine the 

attributability of State-owned enterprise’s every specific conduct. 5  Such 

attribution approach has been adopted in national6 as well as international case 

law.7  

[5]  In inchoate jurisprudence, the Maffezini tribunal has ruled that such issue in 

jurisdictional decision is prima facie, but it contradictorily found such conduct 

                                                   
1 Response to Notice, ¶6. 
2 PO 1, ¶17. 
3 ILC Commentary, Art. 2, ¶6; Tulip, ¶44; EDF, ¶187; Hamester, ¶140; Electrabel, ¶¶7.57-7.70. 
4 Jan de Nul, ¶157; Noble, ¶82; Hamester, ¶172. 
5 Hamester, ¶¶143, 172. 
6 Hamester, ¶193; C. Czarnikow, ¶204; Trendtex, ¶122. 
7 Maffezini, ¶¶52, 57; EDF, ¶192; Toto, ¶44; Li, p.3; Annacker, p.556 
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not attributable to the State in the merits.8 Moreover, such attribution shall be 

focused on the “the specific act” in “the particular instance”.9 Therefore, the 

challenged increase of share in Vemma after it lost the investment falls outside 

of the dispute.10  

[6]  For the relevant attribution rules, as the BIT and ICSID AF Rules have not 

provided, the Tribunal may refer to the applicable international law in the 

context of the State-owned enterprises.11 The jurisprudence has developed the 

Broches test to examine the conduct of such entity:12 

“[A] mixed economy company or governmental-owned corporation 

should not be disqualified unless it is acting as an agent for the 

government or is discharging an essentially governmental 

function.”13 

This test contains two alternative factors which turned out to effectively mirror 

the customary international rules of attribution later embodied in ILC Articles 

5 and 8,14 and shall be applied in the present case. 

[7]  Herein, the Respondent challenged that Vemma continued to perform the 

“governmental function” and was under “entrustment or direction” of State in 

the same two lines. Both contentions cannot substantiate,15  because Vemma 

was not discharging any governmental function under ILC Article 5 [i.] and was 

not under the control or direction of the State under ILC Article 8 [ii.]. 

i. Vemma was not discharging any governmental function under ILC Article 

5. 

[8]  The tribunals have developed functional test in interpretation of ILC Article 5 

for State-owned enterprise, 16  which requires that the entity shall be 

                                                   
8 Maffezini, ¶89. Hamester, ¶143; Tulip, ¶280. 
9 Hamester, ¶206; Tulip, ¶279; Jan de Nul, ¶168. 
10 Facts, ¶65; Facts, ¶64. 
11 Tulip, ¶281; EDF, ¶190; Broches Jurisdiction, p.263. 
12 CSOB, ¶17; Maffezini, ¶80; Rumel, ¶212; BUCG, ¶33. 
13 Schreuer et al., p.16. 
14 Feldman SOE, p.27; BUCG, ¶34; Tulip, ¶281; EDF, ¶187; 
15 Response to Notice, ¶3. 
16 EDF, ¶187; Hu, p.359. 
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“empowered by law” and “exercise of specified elements of governmental 

authority”. 17  

[9]  The functional test is unfulfilled due to absence of two constituent elements: the 

empowerment by the law [a.] and the exercise of governmental authority [b.]. 

a. Vemma was not empowered by the Bonoori law in its investment. 

[10]  For the empowerment, the conduct must be specifically authorized.18 In EDF, 

the requirement was framed as “the internal law must specifically authorise the 

conduct as involving the exercise of public authority”.19 The same approach is 

also well-recognized by the tribunals in Tulip and Jan de Nul, ect.20 

[11]  To illustrate such “specific authorization”, in Hamester, the tribunal specified it 

as the imposition of the rights and obligations for the State-owned enterprise, 

distinguished from a general policy.21 

[12]  In particular, the law in Hamester clearly stated that the board of Cocobod, the 

State-owned enterprise at stake, might “make regulations” and even could 

impose penalties to “fit for the purpose of giving effect to the provisions of this 

laws.”22 

[13]  Likewise, the Maffezini tribunal found such authorization for enterprise by a 

constitutional mandate relating to the protection of the environment, 23  and 

further examined “a specific legislation” enacted to fulfill the mandate.24 

[14]  Herein, the Respondent may base the challenge of the hint of authorization on 

the Constitution and the Policy of the State. However, none of which has 

constituted the empowerment within ILC Article 5. 

                                                   
17 EDF, ¶191; Tulip, ¶292. 
18 ILC Commentary, Article 5, ¶7. 
19 EDF, ¶93. 
20 Tulip, ¶¶292-293; Jan de Nul, ¶165. 
21 Hamester, ¶190. 
22 Hamester, ¶190. 
23 Maffezini, ¶68. 
24 Maffezini, ¶69. 
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i) The Constitution is not an authorization for Vemma.25 

[15]  The Constitution stipulates that “Bonooru shall ensure the citizen’s mobility 

rights in its territory”, 26  which only refers to the Bonooru government’s 

obligation and duty to ensure the aerial services but not for Vemma.27  

[16]  Further, the services herein are notably the airlines between the remote 

communities with the territory of Bonooru rather than the international 

airlines.28 Thus, the investment at stake was not authorized by the constitutional 

law in Bonooru. 

[17]  The Respondent may challenge Association Articles because it stipulates one of 

Vemma’s objectives is “to assist in developing […] in accordance with Article 

70 of the Constitution Act”. 29 However, the imposition of powers or duty is de 

jure, and such proposition is only de facto for the enterprises’ concerns for the 

public interests which can be found extensively in commercial practice.30 

ii) Caspian project and Horizon scheme cannot be considered as an 

empowerment. 

[18]  The Respondent may contend that the “Horizon 2020” Scheme and the Caspian 

Project had offered subsidies to Vemma.31  Subsidies for the enterprise are a 

very common practice for the State to develop the economy in certain industry, 

regardless of their ownership.32 For instance, there are foreign airlines such as 

Star Wings and JetGreen received subsidies from their home state even greater 

than Vemma received.33 

                                                   
25 Lawrence, p.651; OECD Guidelines 2018, p.19. 
26 Constitution, Article 70(2). 
27 Judgment on Privatisation, ¶59. 
28 Judgment on Privatisation, ¶59. 
29 Association Memorandum, ¶3(p). 
30 INFOSYS Memorandum, Chapter III, (B)6; Malta Memorandum, Article 3(c). 
31 Response to Notice, ¶15; PO 4, ¶6. 
32 OECD Guidelines 2015, p.15. 
33 Facts, ¶46; PO 4, ¶7. 
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[19]  The Von Pezold tribunal recognized that an active encouragement from the 

government did not amount to a direct authorization because “the Government 

appears to have encouraged (and endorsed) the action once it had begun”.34 

[20]  Similarly, the policy to encourage the investment into the tourism of Bonooru 

was towards all the investors in the market with such willingness. Besides, its 

initiation was before the investment.35 Therefore, the general policy would not 

impose the rights and the obligations to Vemma de jure. 

[21]  Therefore, the empowerment is not established. 

b. Vemma did not exercise any governmental functions in its 

investment. 

[22]  To ascertain the governmental function discharged in the investment, following 

the CSOB and BUCG tribunals, the F-W Oil Interest tribunal concluded that 

because a State instrumentality may engage in a mix of activities, “it is crucial 

to determine if the act complained of is commercial or governmental in 

nature.”36 

[23]  Further, the Hamester tribunal found that even the evidence showed that 

Cocobod was indeed entrusted with governmental function, if the nature of the 

precise act in discharge of its functions is commercial, the test cannot be 

satisfied,37 excluding the overall relations or generally entrustment of public 

interests.38 

[24]  In particular, the Biwater tribunal distinguished between situations in which a 

State acts merely as a contractual partner, and in which it acts jure imperii, 

exercising elements of its governmental authority.39 As to attribute the latter, 

                                                   
34 Von Pezold, ¶434. 
35 Facts, ¶¶4,28. 
36 F-W Oil, ¶203; CSOB, ¶20; BUCG, ¶35. 
37 Hamester, ¶193; BUCG, ¶20; CSOB, ¶21. 
38 Hamester, ¶202; Jan de Nul, ¶150. 
39 Biwater, ¶458. 
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the tribunal held that it needs to “exceed the normal course of conduct of a State 

shareholder” and involve the use of “public prerogatives or imperiu”.40  

[25]  Further, the EDF tribunal found that in relation to its enterprise AIBO’s 

commercial dealings, the Ministry acted only as a shareholder, thus the 

naturally commercial conduct was not exercise of delegated governmental 

authority within the meaning of ILC Article 5.41 

[26]  Therefore, the question before the Tribunal is whether Bonooru’s participation 

in Vemma’s investment is within the scope of commercial shareholder. 

i) The strategy taken by Vemma aimed at the commercial goals.  

[27]  When the oil prices slashed, the Eldin volcanic eruption boosted the tourism to 

Mekar and there was a blank space in the regional market for the broad-body 

air services. 42 These were exactly the unmissable commercial opportunities for 

Caeli to stand in a new market. 

[28]  Against such circumstance, Vemma insisted in its expansionary strategies and 

endeavored to seize all these opportunities by developing the international 

airlines into Mekar and purchasing broad-body aircrafts, regardless of negative 

comments of the Mekar representatives and industry experts which Respondent 

may contend.43 

[29]  As expected, Vemma successfully acted as a responsible shareholder, providing 

such strategies and turned Caeli the only consistently profitable carrier on over 

half the routes from its base airports.44 

ii) The airlines between two states operated were pursuing the 

commercial interest. 

                                                   
40 Biwater, ¶¶458,460; Mann, p.39. 
41 EDF, ¶197. 
42 Facts, ¶¶29,33. 
43 Facts, ¶¶27-29. 
44 Facts, ¶¶30,34. 
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[30]  The Respondent may object that the airlines between two states was in order to 

guarantee the mobility right in pursuit of public interest.45  The evidence in 

present case showed that Vemma operating the airlines was actually seeking for 

the enterprise’s own commercial goals. 

[31]  Firstly, before the privatization of Caeli, it had already started to provide 

frequent flights between Mekar and Bonooru.46  Also, much earlier than the 

Horizon scheme, Caeli had developed these airlines as one of its pillar 

services.47  Although they were not that profitable, they could provide stable 

income from the constant business travelers and consolidate the footfall.48 

[32]  Secondly, after the privatization of Caeli, its expansion mainly focused on the 

long-distance flights into Mekar, such as the cross-continental flights for the 

booming tourism and the long-haul flights from the Phenac International 

Airports. 49 Such services provided by Caeli benefited the Mekari citizens most, 

compared with its predecessor, Caeli has carried approximately 20% more 

Mekari citizens with cheaper airfare.50  

[33]  Notably, Vemma never use the public prerogatives or imperium of State. Faced 

with the risk of insolvency, Caeli applied for a loan to the State-controlled bank 

of Mekar rather than enjoying any preference the Bonoorian People’s Bank.51 

Besides, after Vemma lost its investment in Caeli, it decided to cut off the 

services offered by Royal Narnian to cover this situation, rather than seek help 

from the government and expect Bonooru to step in.52 

                                                   
45 PO 4, ¶6. 
46 Facts, ¶28. 
47 Facts, ¶28. 
48 Facts, ¶40. 
49 Facts, ¶¶29,38; Delta Air Lines: “Delta to Upgrade In-Flight Wi-Fi and Expand Coverage Areas for 

Customers”. 
50 Facts, ¶34. 
51 Facts, ¶51. 
52 Facts, ¶65. 
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[34]  Therefore, the Claimant submits that the conduct was commercial in nature, 

Vemma did not exercise any governmental function. Combined with the 

nonexistence of specific empowerment, the functional test has not been fulfilled. 

ii. Vemma was not under the control or direction of the State under ILC 

Article 8. 

[35]  The synonyms of “direction” and “control” in ILC Article 8 refer to the control 

test adopted in jurisprudence. 53  The EDF tribunal illustrated the sufficient 

control to be established by requiring not only the existence of “specific control” 

of the State and the “particular result” to achieve under such control.54 

[36]  It is the Claimant’s submission that the threshold of control test is not met in the 

present case. In particular, Vemma’s investment was not acted under the specific 

direction and control of the State [a.] and no particular result had been achieved 

[b.].  

a. Vemma did not act under the direction and control of the State. 

[37]  The jurisprudence acknowledges that the control test for state-owned enterprise 

has a very demanding threshold, requiring both a general control of the 

enterprise and a specific control of the State over the very specific act.55 

[38]  In casu, the Bonooru government’s participation in Vemma was strictly limited. 

At best, the evidence only shows a general control over Vemma but not 

specifically, therefore fails to meet the threshold of control. 

i) Bonooru did not control Vemma via its shareholdings. 

[39]  The Tulip and EDF tribunal held that as the majority of state ownership cannot 

give rise to a presumption of statehood.56 Besides, albeit BUCG is a wholly-

owned enterprise by the State, the tribunal found that as these corporate controls 

                                                   
53 Hamester, ¶¶178-179; Jan de Nul, ¶173; White Industries, ¶8.1.10. 
54 EDF, ¶200. 
55 Jan de Nul, ¶173; White Industries, ¶8.1.18. 
56 Tulip, ¶289; EDF, ¶190. 
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and mechanisms are not surprising in the context of PRC, thus it does not jump 

to a conclusion that the State has controlled the enterprise as an agent.57 

[40]  Noteworthily, during the investment, Bonooru’s share had not even exceeded 

40% of the total shares which never constituted a majority of ownership.58 

[41]  Besides, Vemma was incorporated in the context of privatization. To activate 

the rigid national airlines, Bonooru sold the majority of share to the public to 

improve the air services via the free market.59 It reflects Bonooru’s intention to 

reduce its influence as much as possible to Vemma. 

[42]  Besides, to finance Vemma in its very difficult time, only under the approval of 

the domestic law, can the Bonooru increase its share in Vemma, due to the great 

civil and political pressure.60  This indicates that Bonooru’s participation in 

Vemma was accurately restricted to the minority with reluctance to intervene. 

ii) The personnel appointment cannot be considered as control. 

[43]  The Deutsche Bank tribunal established that the government exercised 

specifically significant control over its enterprise, i.e. CPC’s personnel, finances 

and decision making.61 In particular, by law, the board of CPC was required to 

follow any governmental direction, regardless of its best interests62 

[44]  Further, the Hamester tribunal found that if the government gave only 

“directions of a general character” or only “consultation with the Board of 

Directors or the Management of Cocobod”, it does not mean that the enterprise 

was under the control or direction of State.63 

[45]  Accordingly, the BUCG tribunal found that although BUCG was subject to the 

overall direction of a Board with “representative of the state interests and the 

                                                   
57 BUCG, ¶39. 
58 Facts, ¶10. 
59 Facts, ¶3. 
60 Facts, ¶65. 
61 Deutsche Bank, ¶405. 
62 Deutsche Bank, ¶405. 
63 Hamester, ¶187. 
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operation decision making organ”,64  the act was not relevant to the board’s 

commercial duty for the value maintenance and increment.65  Therefore, the 

tribunal denied the control from the personnel.66 

[46]  In casu, according to the commercial practice,67 the non-executive director is 

usually to provide the knowledge and information in the industry when making 

the policy, rather than directly participate in the monitoring.68 Besides, the non-

executive director only has one vote on the Board which can hardly sway the 

decision imperii restricted by the procedure.69 

[47]  Identically, the Bonooru’s representatives in Vemma attending the meeting was 

actually exercising their rights as an important shareholder of Vemma that they 

were entitled to.70 No evidence indicated that Vemma’s board was acting as an 

arm for Bonooru’s control and effectively affected the board’s decision out of 

the best commercial interest. 

iii) The appointment of Ms. Sabrina was too incidental to be 

consider as control. 

[48]  As the Commentary noted, such control does not “extend to conduct which was 

only incidentally or peripherally associated with an operation”. 71  The 

Electrabel tribunal noted that an incidental invitation to negotiate, or more 

peripherally the government’s influence over enterprise, could not be 

assimilated to an instruction.72 

                                                   
64 BUCG, ¶37. 
65 BUCG, ¶37. 
66 BUCG, ¶41. 
67 Chinese Securities Law, Article 90; MBC Act, Subsection (c)(vii). 
68 Facts, ¶¶7-9. 
69 MBC Act, Subsection (c)(vii). 
70 Association Memorandum, 5; Facts, ¶10. 
71 ILC Commentary, Article 8, ¶3. 
72 Electrabel, ¶7.111. 
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[49]  Much less, the appointment of Ms. Sabrina Blue was such a coincidence that 

cannot be confirmed to exist because her appointment was just reported at the 

same day.73  

[50]  As the Secretary of the Transport and Tourism, she was performing her official 

duty to report Vemma’s application for the subsidies before the House of 

Commons.74 As regards Caeli, no indication reveals that Bonooru has a special 

favor to Vemma, given all the activities were conducted within the range of 

normal procedure. 

a. Vemma did not achieve a particular result for Bonooru. 

[51]  The EDF tribunal agreed the Party’s contention that “the particular result” can 

be determined by whether the conduct of the enterprise was outside the 

“perceived best business interests”.75  

[52]  In casu, the Respondent may contend that the particular result was out of 

Vemma’s best interests, achieving public purpose in its Association Articles.76 

[53]  Firstly, for the articles in the Memorandum, many enterprises have stipulated a 

clause to demonstrate its efforts for public interests.77  For example, BUCG, 

with a confirmed standing under ISDS provisions, has its articles of association 

that the objectives are to help the State to “establish a modern state-owned 

enterprise system with Chinese characteristics”.78  

[54]  Besides, the Memorandum also confirms the objectives of Vemma to provide 

ordinary commercial aviation services.79 In fact, during the whole process of 

the investment, Vemma continued to pursue its commercial objectives, such as 

                                                   
73 Facts, ¶¶22,32. 
74 Facts, ¶28. 
75 EDF, ¶210. 
76 Association Memorandum, 3. 
77 INFOSYS Memorandum, Chapter III, (B)6; Malta Memorandum, Article 3(c). 
78 BUCG, ¶37. 
79 Association Memorandum, ¶3. 
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competing with other bidders, purchase the aircrafts to make profit, etc.80 There 

is no particular result to achieve under control. 

[55]  Conclusively, the Claimant was not under control or direction of Bonooru. 

B. The Claimant is a qualified “investor” under Article 9.1 of CEPTA and a 

“national of another State” under ICSID Additional Facility Rules. 

[56]  To be a qualified claimant to the present proceedings, Vemma has qualified as 

an “investor” under CEPTA [i.] and fulfilled the requirements as a “national” 

under ICSID AF Rules [ii.]. 

i. The Claimant is a qualified “investor” to under Article 9.1 of CEPTA. 

[57]  CEPTA requires the Claimant to be an investor within the scope of the definition 

without setting requirement of ownership [a.] and both parties did not intend to 

exclude the State-owned enterprise from protection in CEPTA [b.]. 

a. Article 9.1 of CEPTA does not set the requirement of ownership. 

[58]  The Tokios tribunal declined to impose qualifiers to the definition of “investor” 

not found in the plain text.81  Besides, the general international practice has 

found that broad application of such definition, unless explicitly excluded, the 

State-owned enterprise shall be considered as “investors”.82 

[59]  To clarity the requirement of investor, Article 9.1 of CEPTA defines “an 

enterprise” shall be “constituted or organised under the laws” and “has 

substantial business activities” in the State, but does not put any requirement on 

the ownership.83 

[60]  The opening text of CEPTA only sets the requirements on the nationality of 

enterprise and the substantial investment activities.84  Inasmuch as the treaty 

                                                   
80 Association Memorandum, ¶¶3(a),3(c). 
81 Tokios, ¶36. 
82 Mohtashami & El-Hosseny, pp.380–381; Feldman SOE, p.27. 
83 CEPTA, Article 9.1. 
84 VCLT, Article 31,32; CEPTA, Article 9.1. 
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does not provide for any other criteria, the tribunal shall not impose the 

additional requirement on ownership.85  

b. CEPTA is not constructed to exclude State-owned enterprise as an 

investor. 

[61]  In line with the VCLT, the preamble containing the objective and purpose of 

CEPTA provides insight into the context.86 

[62]  Firstly, before CEPTA, the previous treaty 1994 Bonooru - Mekar BIT only 

provided two types of enterprise: the private-owned entity and the government-

owned entity.87  However, such binary division no longer corresponds to the 

current situation as both States largely reformed their economy structures and 

took moves toward decentralization.88  

[63]  Due to the evolving economic structures in both countries and the booming of 

mixed-economic enterprises, the corporation of an enterprise tended to be more 

complicated, which led to the broad scope of investor in CEPTA with no 

intention to exclude State-owned enterprise from protection.89  

[64]  Secondly, to embrace the economic diversity and differences, CEPTA does not 

stipulate the detailed structural requirement of enterprises for a more 

comprehensive treaty and for a more freely competing environment and diverse 

investors.90 If the parties truly intend to disqualify the mix-economic enterprise 

as an investor, they would definitely get further away from the goal of a better 

and more comprehensive BIT.91 

[65]  Therefore, in consonance with the objectives of CEPTA, the Claimant, a State-

owned enterprise, was not excluded from protection under the Agreement. 

                                                   
85 Yukos, ¶411; Plama, ¶252; Saluka, ¶241. 
86 VCLT, Article 31(2). 
87 Bonooru – Mekar BIT, Article 1(a). 
88 Facts, ¶¶3,14. 
89 Facts, ¶¶3-4. 
90 CEPTA, Article 9.1, Section E.  
91 PO 3, ¶14. 
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[66]  In casu, the Claimant, with Bonoori nationality, made an investment in Caeli in 

the territory of Mekar. Therefore, it is qualified as an investor protected by 

CEPTA. 

ii. The Claimant is a “national of another State” under ICSID AF Rules. 

[67]  Firstly, Article 2 of ICSID AF Rules provides the requirement of “a national of 

another State”.92  The Article defines the term by distinguishing between a 

natural person and a juridical person, focusing on a requirement of nationality.93 

[68]  Secondly, to contextualize “national”, the Tribunal may refer to the drafting of 

the ICSID Convention, Mr. Broches clarified that the ICSID settlement did not 

deny the standing of State-owned enterprises when they acting in commercial 

nature,94 which have been proved not satisfied supra.95 

[69]  Thirdly, the jurisprudence has ruled that the ICSID forum does not exclude the 

Tribunals’ jurisdiction from the claim brought by the State-owned enterprise and 

concludes that “State ownership of a separate entity is not a sufficient connector 

to attribute the conduct of that entity to the State”.96 

[70]  Besides, given the active role and the special concerns of State-owned 

enterprises from certain regions, many jurists and tribunals recognize State-

owned enterprises as investor with the its right of bringing a claim before the 

tribunal.97  

[71]  Therefore, the Claimant is “a national of another State” under ICSID AF Rules. 

 

                                                   
92 ICSID AF Rules, Article 2. 
93 UN Ratione Personae, p.27. 
94 Broches ICSID, pp.354–355.  
95 Broches ICSID, pp.354–355; ICSID Convention History, p.303; see [48]-[60] of Memorial. 
96 Waste Management II, ¶75. 
97 Blyschak, p.7; Poulsen, p.25; Feldman SOE, p.25; EC FDI Proposal: “[t]he policy purpose of the 

SWF should be clearly defined and publicly disclosed.”; OECD Guidelines 2015, p.20. 
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II. THE TRIBUNAL SHOULD REJECT THE LEAVE TO EXTERNAL 

ADVISORS TO CRPU AND GRANT THE LEAVE TO CBFI SOUGHT FOR 

FILING AMICI SUBMISSION. 

[72]  In investment arbitration, the involvement of a State may cause the arbitration 

decision to affect public interest beyond the disputing parties.98 Therefore, for 

the transparency and legitimacy of proceedings non-disputing parties have 

justifiable expectations regarding the right to assist the tribunal on the issues.99  

[73]  Under these circumstance, different instruments and rules empower tribunals to 

permit suitable non-disputing parties to participate in the arbitral process as 

amicus curiae. 100  In casu, according to CEPTA and ICSID AF Rules, the 

Tribunal has the power to permit amicus participation.101  

[74]  To begin with, the Claimant would turn to the requirements that might be 

considered in the proceedings. 

[75]  Firstly, the applicable rules require the submission to “assist the tribunal”, 

“address a matter within the scope of the dispute”, express the “significant 

interest” of the applicant. Additionally, the Tribunal shall ensure the efficiency 

of the proceedings involved with amici.102 Secondly, in the jurisprudence might 

have the “public interest”103 or “independence” to be considered.104  

[76]  To clarify, the Suez tribunal divided the conditions for the admission of amicus 

curiae briefs into three dimensions.105  

  

                                                   
98 Levine, p.200. 
99 Schliemann, p.368. 
100 ICSID Convention Article 37(2); ICSID AF Rules, Article 41(2); FTC Statement; other tribunals’ 

practice, including WTO panels and the Iran-U.S. Claims Tribunal and other treaties and rules. 
101 PO 1, ¶19. 
102 ICSID AF Rules, Article 41; CEPTA, Article 9.19. 
103 Eli Lilly, ¶H; Apotex, ¶22; Methanex, ¶49. 
104 Suez (Amicus Curiae), ¶¶13,16; von Pezold, ¶¶49-56; Schliemann, pp.374,379. 
105 Suez (Amicus Curiae), ¶17. 
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Dimensions Requirements Objects 

the appropriateness of the subject 

matter of the case 
public interest arbitration 

the suitability of a given non-disputing 

party to act as amicus curiae in that case 

significant interest 
applicant 

independence 

assist the Tribunal 
submission 

address a matter within the scope 

the procedure by which the amicus 

submission is made and considered 
efficiency procedure 

(emphasis added) 

[77]  Herein, according to the requirements on content and format in PO 1, the 

Claimant invites the Tribunal to [A.] reject the leave to external advisors to 

CRPU and [B.] grant the leave to CBFI for filing amici submission. 

A. The Tribunal should reject the leave to external advisors to CRPU for 

filing amici submission. 

[78]  Pursuant to ICSID AF Rules and CEPTA, the submission of external advisors 

to CRPU addressed a matter outside “the scope of the dispute” [ⅰ.], cannot assist 

the Tribunal correspondingly [ⅱ.] and did not demonstrate “a significant interest 

in the proceeding” [ⅲ.].  

i. Outside the scope of the dispute. 

[79]  With respect to this requirement, the Claimant argues that the legal issue 

addressed by external advisors to CRPU has no basis in applicable international 

investment law [a.] and the issue is unrelated to the proceedings [b.]. 

a. The legal issue addressed by amici has no basis in applicable 

international investment law. 
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[80]  In Von Pezold, the applicants proposed to make a submission concerning the 

human rights that was not found in the proceedings.106 However, the Von Pezold 

tribunal ruled that such issue was not stipulated in international investment law 

and the applicants failed to prove why the tribunal should consider it in the 

investment arbitration.107 Therefore, it fell outside the scope of dispute. 

[81]  Similarly, the external advisors to CRPU proposed to make a submission on the 

jurisdiction ratione legis. 108  Since no applicable law sets the requirement 

ratione legis expressly, the tribunal shall only take it into account when parties 

raise objections to jurisdiction and successfully demonstrate its necessity.109 

External advisors to CRPU have the burden of proving the necessity to consider 

the issue, but they had no intention to do so.  

[82]  Even if the Tribunal deems it necessary to consider, the protection of Vemma’s 

investment does not run contrary to the law.110 

[83]  The Hamester tribunal held that, “[a]n investment will not be protected if it has 

been created […] by way of corruption” and indicated that the involvement of 

corruption does not per se disqualify the standing.111  

[84]  Differently, the investment of Vemma was not created owing to corruption, but 

to the highest bid price and the most financially attractive business model for 

Caeli Airways.112 

                                                   
106 Von Pezold, ¶60. 
107 Von Pezold, ¶¶57-58. 
108 External Advisor Submission. ¶6. 
109 Hamester, ¶¶123-24 
110 See, Inceysa, ¶¶225-258, in this case, the tribunal examined relevant general principles of 

international law: (1) the principle of good faith; (2) the principle that no one should be permitted to 

profit from their own fraud; (3) international public policy; and (4) the prohibition against unlawful 

enrichment, etc. 
111 Hamester, ¶¶123-24. 
112 Facts, ¶24. 



Memorial for Claimant                                               TEAM: Rivero G 

23 

 

[85]  In the context of Mekar, corruption has become a commercial custom, especially 

when involved the privatization herein.113 Even Mekar did not address this case 

while the authority had the relevant knowledge of the corruption. 

[86]  Vemma exchanged money for the Chairperson’s support only to follow Mekar’s 

“friendly custom”.114 Without the words of the Chairperson, Vemma could win 

the bid as well. Considering that Vemma had given the best offer, it had no bad 

faith to exclude other bidders but behaved in the Mekari way of doing business. 

[87]  Consequently, external advisors to CRPU failed to explain why this special 

jurisdictional question should be considered at this stage in accordance with 

which international investment law. 

b. Even if jurisdiction ratione legis is a requirement to be considered, it 

is still unrelated to the present proceedings.  

[88]  It is still outside the scope for the Parties did not make such issue. The Resolute 

tribunal interpreted “the scope of the dispute” as “the issues contested by the 

Disputing Parties in the present arbitration”.115 

[89]  Further, the UPS tribunal distinguished the jurisdictional matter from other 

matters: 

“In any event, it is for the respondent to take jurisdictional points 

[…]. The Tribunal does not consider that any other procedural 

matters of which it is aware should be the subject of amicus 

submissions.”
 116 

(emphasis added) 

[90]  Regardless of whether it is appropriate for amicus to raise jurisdictional issues, 

at least only after the Respondent raises a jurisdictional objection can amicus 

comment on it. 

                                                   
113 Facts, ¶¶12,15,60; PO 3, ¶13. 
114 PO 3, ¶13. 
115 Resolute, ¶¶4.3-4.8; Von Pezold, ¶¶57-59. 
116 UPS, ¶71. 
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[91]  Jurisdiction ratione legis issue has never been raised by Disputing Parties before, 

thus unrelated to the proceedings as it is presently constituted.117 In this sense, 

the right of amicus curiae to comment on jurisdiction question shall be limited 

to address whether the tribunal has jurisdiction ratione personae under the 

applicable rules.118 

ii. Failure to assist the Tribunal in the determination of a factual or legal 

issue related to the proceeding. 

[92]  Because the tribunal only needs to resolve a dispute consented by the parties, it 

does not need to accept the applicant’s assistance on matters unrelated to the 

dispute.119 Only by addressing issues within the scope of dispute before can 

applicant assist the tribunal.120  

[93]  It is also made clear by CEPTA, that the tribunal may accept and consider 

written amicus curiae submissions “that may assist the tribunal in evaluating 

the submissions and arguments of the disputing parties”.121 If such submission 

is unrelated to the dispute brought by the Parties, it would do no benefit for 

evaluation.122 

[94]  As stated above, amici sought to make a submission on issue outside the dispute 

Thus, they would not only fail to assist the Tribunal, but would require 

unnecessary time and resources. 

iii. Lack of a significant interest in the proceeding. 

[95]  According to the jurisprudence, the significant interest must be “more than a 

general interest”, demonstrating how the outcome of the arbitration may have 

                                                   
117 Vemma’s Application, ¶1. 
118 Response to Notice, ¶¶2-6; PO 2, ¶27. 
119 Born & Forrest, p.650. 
120 Von Pezold, ¶¶58-60. 
121 CEPTA, Article 9.19.3. 
122 Schliemann, p.371. 
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“a direct or indirect impact on the rights or principles” the applicant represents 

and defends.123  

[96]  For instance, in Bear Creek, the applicants specified its interest to the rights “to 

land, water and to be informed and consulted on the use of these resources”.124 

They further proved the dispute’s implications for their rights to engage with 

the indigenous peoples to establish such significant interests.125  

[97]  In casu, the external advisors to CRPU relied on two grounds to substantiate 

their claim to have a significant interest. 

[98]  Firstly, because their business concerns governmental privatization projects, 

they “possess a general interest in promoting fair business practices in 

Mekar”.126 However, such assertation for general interest did not necessarily 

relate to the arbitration outcome and not specific enough to substantiate.  

[99]  Secondly, because their business concerns the potential investors in Mekar, their 

financial operations will be affected by “stagnation in anti-corruption efforts in 

Mekar”.127  Conversely, the arbitration outcome would not affect such “anti-

corruption efforts”. 

[100]  Bonooru domestic jurisdiction has already been handling this issue but no 

evidence shows that Mekar has acted correspondingly.128 Since ratione legis 

question is outside the dispute,129 it is Mekar that shall take moves against the 

corruption but not the present Tribunal to interfere Mekar’s affairs. 

[101]  In conclusion, the Claimant invites the Tribunal to decline the amicus 

submission from external advisors to CRPU. 

                                                   
123 Apotex, ¶38; EOM, ¶34; PNB Bank, ¶28; PMB, ¶10. 
124 Bear Creek, ¶53. 
125 Bear Creek, ¶15. 
126 External Advisor Submission, ¶5. 
127 External Advisor Submission, ¶5. 
128 PO 3, ¶13. 
129 See [82]–[89] of Memorial. 
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B. The Tribunal should grant the leave sought of CBFI for filing amici 

submission. 

[102]  The Respondent raised three unsubstantial objections with respect to the “public 

interest” [i.] “independence” [ii.] and existence of “novel argument” of CBFI’s 

submission[iii.].130  Besides that, other statutory requirements have also been 

fulfilled [iv.]. 

i. CBFI demonstrated the public interest of the arbitration. 

[103]  The Respondent has misinterpreted the public interest,131 because it is a factor 

of arbitration to consider when deciding open the access for amicus 

participation.132 Therefore, the examination of “public interest” shall focus on 

the influence of the arbitration but not the submission.133  

[104]  Accordingly, amicus is only required to demonstrate a public interest that the 

arbitration may involve. 134  According to Suez tribunal, the requirement of 

“public interest” must be considered in light of two factors.135 

a. The effect to the public.  

[105]  As stated in the submission, this case will have impacts on the regional 

economic system especially the privatization reforms and thereby the public it 

serves.136 Further, foreign investors and workers, represented by CBFI or not, 

relied on the rights against arbitrary acts of another sovereign.137  

b. The questions raised to the law.  

[106]  The CBFI’s submission has provided a series of crucial legal issues in the 

arbitration, especially the standing of the State-owned enterprise.138 While the 

                                                   
130 Respondent’s Comments, ¶3. 
131 Respondent’s Comments, ¶3. 
132 FTC Statement, Sections B (6), (7) and (8); UNCITRAL Rules, Article 15(1). 
133 Suez (Amicus Curiae), ¶19; Methanex, ¶49. 
134 Methanex, ¶49. 
135 APSF, ¶18. 
136 CBFI Submission, ¶8. 
137 CBFI Submission, ¶8. 
138 CBFI Submission, ¶10. 
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proliferation of ISDS cases implies that the mechanism can exert increasing 

influence on international and domestic laws, 139  CBFI concerns the 

interpretation of CEPTA that will potentially affect the investment protection 

regime.140  

[107]  Therefore, CBFI successfully proved a public interest in the subject-matter of 

the arbitration. 

ii. CBFI would assist the Tribunal. 

[108]  The Apotex tribunal ruled that the amicus shall provide “a different perspective 

and a particular insight” from the disputing parties based on their “substantial 

knowledge” and “relevant expertise or experience” of the amicus.141  

[109]  Further, the Bear Creek tribunal specified such requirement in two dimensions: 

firstly, additional facts and interpretation of these facts; and secondly, a new 

perspective in addressing facts having been commented by disputing parties.142  

[110]  For the additional facts, as stated in the application, CBFI’s submission is 

intended to provide additional facts regarding the nature of the aviation industry 

in Bonooru, the business climate and the regulatory framework of Bonooru, 

etc.143  Through the comprehensive facts provided by CBFI, the tribunal can 

better understand the vital status of the aviation industry in all industries. 

[111]  For a new perspective, it appeared to the Bear Creek tribunal that the 

combination of Applicants’ “local knowledge of the existing facts” [a.] and 

“legal expertise” added a new perspective [b.].144  

a. Local knowledge 

                                                   
139 Yu, p.223. 
140 CBFI Submission, ¶9. 
141 Apotex, ¶31. 
142 Bear Creek, ¶40. 
143 CBFI Submission, ¶¶10-11. 
144 Bear Creek, ¶40. 
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[112]  In Bear Creek, such knowledge came from an organization with substantial 

experience working with the people affected by the dispute-relevant project.145 

Hence, the organization is in a unique position to provide “the most accurate 

and nuanced description” of the concerns of affected communities and the 

Claimant’s response.146  

[113]  Similar to the organization in Bear Creek, as the public policy advocacy on 

business issues, CBFI is in a unique position to provide a different perspective 

on the market regulatory and privatization in Bonooru,147 which can help the 

tribunal to assess the Claimant’s standing under ISDS provisions. 

b. The legal expertise 

[114]  In Bear Creek, the “legal expertise” of applicants came from a lawyer with 

extensive knowledge and experience on relevant law. 

[115]  CBFI can provide constructive legal advice on the jurisdiction owning to 

CBFI’s expertise on the foreign investment and privatization area.148 Besides, 

CBFI even developed “Amicus Brief Submission Guidelines” and adopted it in 

suitable cases, suggesting that CBFI has solid and rich experience in amicus 

curiae participation.149 

[116]  Therefore, CBFI’s submission brought novel factual and legal arguments that 

would assist the tribunal. 

iii. CBFI is independent from the Disputing Parties. 

[117]  The Respondent held that the participation of Lapras in this arbitration through 

CBFI raises a conflict of interest. 150  However, the Claimant submits that 

                                                   
145 Bear Creek, ¶¶42-43. 
146 Bear Creek, ¶¶42-43. 
147 CBFI Submission, ¶2. 
148 CBFI Submission, ¶10. 
149 PO 3, ¶12. 
150 Mekar’s Application, ¶3; CBFI Submission, ¶7. 
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different from the requirement for the arbitrators, the requirement for the amicus 

independence is rather low.  

[118]  In Eli Lilly, the tribunals held that the decisive factor of the independence is 

whether the disputing party can influence the amicus submission 

determinatively.151 Further, it clarified that the membership of a disputing party 

in an applicant does not mean a lack of independence per se, but indicates the 

ability to assist the tribunal.152  

[119]  In casu, the influence of Lapras on the submission was strictly limited. CBFI 

constructed a mechanism to avoid the conflict of interest itself and the 

submission has been discussed and voted by its executive committee, among 

which Lapras only had one vote, which could not determine the content.153  

[120]  Moreover, Lapras only assisted Vemma on legal funding to assert its claims but 

has no interest with the outcome of the proceedings.154 Besides, the rest of the 

members have unanimously recognized that Lapras does not have the direct 

financial interest in the arbitration.155 Thus, it has not reason to influence the 

content of amicus submission in a partial way. 

[121]  In this regard, the participation of Lapras through CBFI does not raise a conflict 

of interest. 

iv. Other statutory requirements have also been fulfilled by CBFI’s 

submission. 

[122]  Within the Scope of the Dispute. CBFI’s submission sought to address the 

Vemma’s standing under ISDS provisions, which has been challenged by the 

Respondent.156 

                                                   
151 Schliemann, p.380. 
152 Eli Lilly, ¶E. 
153 PO 3, ¶12. 
154 CBFI Submission, ¶7. 
155 PO 3, ¶12. 
156 CBFI Submission, ¶10. 
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[123]  Significant Interest. CBFI’s members have the investments evaluated more than 

59 billion US Dollars, which would be significantly affected by the Tribunal’s 

interpretation of the Treaty. 157  If their access to speak up was denied, the 

Bonoori investors would have no other voice to defend their own interests 

before the Tribunal. 158  Therefore, CBFI has a significant interest in the 

proceeding. 

[124]  To draw a conclusion, CBFI is a qualified amicus to the proceedings. 

III. THE RESPONDENT VIOLATED ARTICLE 9.9 OF THE CEPTA. 

[125]  The FET standard in Article 9.9 of CEPTA imposes an obligation upon the 

Parties to ensure that investors are treated fairly and equitably. 159  The 

Respondent violated such article by virtue of CCM’s arbitrary regulation [A.] 

and Mekari court’s denial of justice [B.]. Even if these single acts cannot 

substantiate, they can jointly compose a creeping violation of FET [C.]. 

A. CCM arbitrarily regulated Caeli in breach of FET. 

[126]  Arbitrariness is encapsulated in Article 9.9 of CEPTA as a kind of violation of 

fair and equitable treatment.160  

[127]  In casu, CCM, an administrative body of Mekar, initiated suo moto investigation 

willfully disregarding the domestic law [i.], and imposed interim airfare caps 

disproportionately [ii.], which significantly damaged Caeli’s operations.161  

i. CCM’s first investigation was of excess discretion and prejudice. 

[128]  In EDF, the tribunal concluded that arbitrariness would be found if a measure 

is not based on legal standards but on excess discretion and prejudice.162 

                                                   
157 PO 3, ¶11. 
158 Vemma’s Application, ¶2. 
159 CEPTA, Art.9.9.2. 
160 CEPTA, Art. 9.9.2(b).  
161 Facts, ¶¶36-37. 
162 EDF, ¶303; Crystallex, ¶578. 
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Besides, arbitrariness could also be found in measures disregarding due process 

of law and undermining “sense of judicial propriety”.163 

[129]  Guided by this approach, the challenged measure was arbitrary because CCM 

initiated the suo moto investigation without any legal permission.  

[130]  As stipulated in MRTP Act (Amended in 2009), CCM cannot initiate a suo moto 

investigation on a corporation when its market share is less than 50% [a.], 

unless the corporation is in an industry that requires special attention and such 

discretion should be used in a situation which is exceptionally rare [b.].164 

a. The joint consideration was unlawful. 

[131]  According to the explanation given by CCM Vice-President Iroh Iwamatsu, 

CCM ignored the term “a corporation” in the Act, combined the market shares 

of Caeli and Royal Narnian in a way that was completely unspecified in MRTR 

Act or the White Paper.165  

b. The exceptionally rare discretion to investigate was not available. 

[132]  Herein, CCM’s Vice-President considered Caeli’s slot-trading with Royal 

Narnian and the subsidies received from Caeli’s home state as the grounds for 

investigation.166  

[133]  Firstly, when Vemma acquired Caeli and offered the membership of the Moon 

Alliance, such cooperation appeared appealing to Mekar and never aroused 

CCM’s concerns. 167  Hence, if such common cooperation deserved special 

attention, then almost every airline operating in Mekari market shall be 

investigated, which is contrary to the “exceptionally rare” requirement 

stipulated in the MRTP Act.168  

                                                   
163 ELSI, ¶128; Genin, ¶371; Mondev, ¶127; Pope & Talbot, ¶63; Loewen(Award), ¶131; Azurix, 

¶¶391-392. 
164 MRTP Act, Chapter Ⅲ, (2)(a). 
165 MRTP Act, Chapter Ⅲ, (4)(f); Facts, ¶36, fn.3. 
166 Facts. ¶36. 
167 Facts, ¶¶25,27,37. 
168 MRTP Act, Chapter Ⅲ, (2)(a). 
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[134]  Secondly, the subsidies from the home state, challenged by CCM, were not 

unique in Mekari aviation industry.169 Foreign airlines, such as Star Wings and 

JetGreen from Arrakis, received subsidies from their home states even greater 

than Vemma.170 Thus, Caeli’s subsidies from Bonooru could not confirm the 

“exceptionally rare” condition.171 

[135]  In conclusion, the CCM initiated the suo moto investigation arbitrarily against 

the domestic law.  

ii. CCM arbitrarily maintained the airfare caps. 

[136]  The FET requires the measures taken against the investment to in “the 

reasonable correlation” with their objection. 172  Accordingly, such 

proportionality of measure has been increasingly addressed by tribunals.173 In 

Electrabel and AES, the tribunal in the disproportionality of the measures by 

examining the necessity of measures [a.] and a balance between intended effects 

and affected interests [b.].174  

a. The challenged measure is not necessary because of the existence of 

alternative. 

[137]  The necessity of measures indicates that there is no less restrictive measure that 

is equally effective. 175  The AES tribunal regarded the Respondent’s 

reintroduction of administrative pricing proportionate because it is “the best 

option at the moment”, suggesting that no better choice is available at that 

moment and thus satisfying the necessity of the measure.176  

[138]  In casu, the caps calculated by inflation rate were certainly not the best choice 

at the moment.  

                                                   
169 Notice of Arbitration ¶18; Facts, ¶46. 
170 Facts, ¶46; PO 4, ¶7. 
171 Facts, ¶¶16,28,46. 
172 AES, ¶¶10.3.9,10.3.35; Micula, ¶525; Electrabel, ¶179; EDF, ¶293; Saluka, ¶307. 
173 Tecmed, ¶122; Azurix, ¶¶311-312; LG&E(Liability), ¶195; EDF, ¶293; MTD, ¶109. 
174 Electrabel, ¶¶179-180; AES, ¶10.3.9. 
175 Schill, p.87. 
176 AES, ¶10.3.35. 
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[139]  During the investigation, the caps on the airfare were to prevent its future price 

increase for supra-competitive interest but not directly damaged Caeli’s 

operation.177  However, the rapid devaluation and the mandate denotation of 

MON has turned the caps into a direct detriment to the profitability rather than 

an interim prevention.178  

[140]  In this regard, Mekar was able to adjust the caps in a timely manner to avoid 

such consequence. The caps were adjusted in accordance with the inflation rate 

released by the Mekar Central Bank once a year, which was not sufficient due 

to the exponentially increasing inflation rate.179  

[141]  Nevertheless, such rate is usually calculated with Consumer Price Index on a 

monthly basis to reflect the actual devaluation, which have been adopted by 

many states.180 Given that such index can be calculated with more frequency, 

the setting of the caps could have attuned to the devaluation to avoid the harm 

caused by the untimeliness.  

[142]  Therefore, such fixed caps were not the best option and arbitrarily damage 

Caeli’s normal operation.  

b. The consequence of the caps went beyond the intended effects. 

[143]  In Electrabel, the tribunal also considered such balance through the analysis of 

the balancing between the intended effects of the measure and the affected 

interests after the measure met the test articulated above.181 

[144]  As forgoing, the intended effect of setting caps was not to directly cause 

diriment to its operation.182 

                                                   
177 Response to Notice, ¶13; Facts, ¶37. 
178 Facts, ¶¶37,43. 
179 Facts, ¶43. 
180 In China, America, Argentina, Brazil, such index was updated every month on their official 

websites.<https://data.stats.gov.cn/easyquery.htm?cn=A01>; <http://www.bls.gov/cpi/>; 

<https://www.indec.gob.ar>; <https://www.ibge.gov.br>. 
181 Electrabel, ¶180; EDF, ¶293. 
182 Facts, ¶¶37,43. 
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[145]  However, with the severe domestic currency crisis and extremely high inflation 

rates,183 Caeli’s operating costs have skyrocketed exponentially every month 

during the crisis.184 Unable to raise its airfare reasonably, Caeli could hardly 

maintain its operations faced with the uncoverable costs and thus fell into a dire 

situation in contrarily to the caps’ objective.185 

[146]  In sum, CCM’s interim caps disproportionately exceeded its purpose and 

unnecessarily damaged Caeli’s interest while the better option was available. 

B. Mekari court denied Caeli justice. 

[147]  Denial of justice is an outcome of an inaccessible or preposterous judicial 

process which “shocks or surprises a sense of judicial propriety”.186 Besides, 

as a systematic test, denial of justice is premised on exhaustion of local 

remedy.187 

[148]  The Claimant submits that Mekari court denied the justice on two grounds: 

firstly, it addressed the appeal against CCM with undue delay and premature 

judgment [i.] and secondly, it executed the award tainted by corruption [ii.]. 

i. Mekari court’ s undue delay combined with the premise judgement led to 

denial of justice. 

[149]  The Mekari court delayed 13 months in handling Caeli’s appeal to remove the 

caps regardless of the urgent need [a.], and finally rendered the verdict in a hasty 

and perfunctory manner [b.].188 

a. Mekari court unduly delayed Caeli’s appeal.  

[150]  The jurisprudence recognized that a denial of justice could be pleaded if courts 

subject a suit to undue delay. 189  In White Industries, the tribunal assessed 

                                                   
183 Facts, ¶¶39-42; PO 3, ¶4. 
184 Facts, ¶¶49,51,53. 
185 Facts, ¶¶42-43,53; Azurix, ¶370; Waste Management II, ¶¶97-98. 
186 Mondev, ¶127; Loewen(Award), ¶132.  
187 Arif, ¶443; Loewen(Award), ¶168. 
188 Facts, ¶¶44,48-49,51,52,53 
189 Mondev, ¶126; Toto, ¶156; Binder, ¶448. 
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whether a delay amounts to denial of justice in examination of several “fact-

sensitive” factors, including “the need for swiftness”, “the significance of the 

interest at stake”, “the behavior of the litigants involved”, “the complexity of the 

proceedings” and “the behavior of the courts themselves”, which can be found 

in five respects.190  

[151]  Firstly, as forgoing, while the MON depreciation was deteriorating 

exponentially, Caeli had to suffer the loss generated from the daily operating 

costs.191 Such loss was pushing Caeli into the desperation step by step.192 Thus, 

to correct the unreasonable caps in time,193 an immediate hearing was essential 

for Caeli to ameliorate situation and survive in economic crisis, which indicates 

“the need for swiftness”.  

[152]  Secondly, with rising oil prices and fixed caps, Caeli fell to the verge of 

insolvency and failed to apply for a loan due to its worsening credit.194 To cut 

costs and losses, Caeli was even forced to shut off its airlines. 195  Caeli’s 

impaired credit and important airlines were of “the significance of the interest 

at stake”. 

[153]  Thirdly, for “the behavior of the litigants involved”, Caeli took no 

responsibility for the decision on delay for its intention to advance the 

hearing.196  

[154]  Fourthly, considering “the behavior of courts”, regardless of Caeli’s request, 

the court scheduled the hearing in 13 months, invoking tight judicial resources 

to justify its delay.197 

                                                   
190 White Industries, ¶10.4.10; Toto, ¶¶163-165; Oostergetel, ¶290. 

191 Facts, ¶¶40-43. 
192 Facts, ¶¶48-49. 
193 Facts, ¶¶42-44,52.  
194 Facts, ¶¶48,51. 
195 Facts, ¶¶44,48,53. 
196 Facts, ¶44. 
197 Facts, ¶¶44,52,54. 
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[155]  In Toto, the tribunal dismissed the respondent justification of overburdening of 

courts for the delays.198 Similarly in Pantechniki, the tribunal also held the view 

that State’s responsibility of providing justice bears no proportion to its 

resources for two reasons: 

“The first is that the international responsibility does not relate to 

physical infrastructure[...]the second is that a relativistic standard 

would be none at all.”199 

Therefore, Mekar cannot excuse such delay with its own judicial demerit. 

[156]  Fifthly, considering “the complexity of the proceedings”, Mekari system did 

not even start the proceedings with the interim caps to use the complexity as a 

justification and the claim was later settled within only a month and a half.200 

b. The court perfunctorily made the judgement after undue delay. 

[157]  After Caeli’s prolonged waiting for the hearing, Mekari court perfunctorily 

rejected Caeli’s claims without going into the merits.201 

[158]  The Liman tribunal recognized the neglect of a piece of evidence without giving 

reasons as procedural irregularity, which could constitute denial of justice if the 

Claimant fulfilled its burden of proof.202 

[159]  Herein, the court based its reasoning on the speculations and the possibility of 

Caeli’s recovery not on the legality of the interim caps and the alleged antitrust 

behavior.203  

[160]  Further, it dismissed the merits of the appeal “on a balance of convenience” 

without full analysis, and drew a conclusion in consideration of “prima facie 

case on the merits” which revealed its neglect of substantive evidence herein.204  

                                                   
198 Toto, ¶162. 
199 Pantechniki, ¶76. 
200 Facts, ¶¶52,54. 

201 Facts, ¶54. 
202 Liman, ¶377. 
203 Facts, ¶54. 
204 Facts, ¶54. 
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[161]  Consequently, Caeli had “no further appeal” under Mekari law after the verdict, 

which indicated the exhaustion of local remedy.205 To sum up, the Mekari court 

denied the justice of claims against CCM for sequent procedural and substantial 

irregularities.  

ii. The execution of the tainted award constituted denial of justice. 

[162]  Corruption in the judicial system is considered as a serious procedural 

irregularity that would lead to the injustice. 206  To ascertain whether the 

corruption constituted denial of justice, the Tribunal may refer to Chevron to 

find the irregularities substantially obstructed the juridical process and are 

extrinsic to the merits of the claims.207 

[163]  Accordingly, the execution of the tainted award can establish the denial of 

justice, because it was a recognition of the final product of the Mekari judicial 

system concerning the arbitral award.208 Such recognition of corruption would 

definitely lead to the question of the independence and impartiality of the Court, 

fatally disrupting the judicial process, regardless of the merits.209  

[164]  To find such corruption, the tribunal in Metaltech adopted a standard of 

“reasonable certainty” which means even if the evidences were indirect or 

circumstantial, the corruption could be presumed and proved reasonably.210 

[165]  In casu, the sole arbitrator’s corruption was proved with reasonable certainty.  

[166]  Firstly, although challenged by Vemma, Mr. Cavanaugh still was appointed as 

the sole arbitrator regardless of the potential interest conflict lying in the 

                                                   
205 Facts, ¶54. 

206 Feldman, ¶581; Amoco, ¶¶136-137. 
207 Chevron, ¶8.41; Loewen (DOJ), ¶14.  

208 Arif, ¶443; Jan de Nul, ¶¶258-260. 
209 CILS Report, ¶4. 
210 Metaltech, ¶243. 
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previous appointments by Mekar. 211  Such appointment might be found 

embedded in the correspondence between Mekar and SCC secretariate.212 

[167]  Secondly, the corruption was believed to exist in SCC arbitration, provided the 

report of CILS devoted to legal integrity and authentication of three neutral 

experts of a third State.213 

[168]  Besides, this evidence was derived from an audio of a bribery agreement and 

was further admitted by the Sinnoh Court, which enjoys the reputation of 

independence and transparency.214  

[169]  Thirdly, the arbitrator has actually appeared partial and biased. During the 

arbitration, the sole arbitrator did not address more than half of evidences 

submitted by Vemma.215 Besides, his only five paragraphs legal reasoning of 

the whole award received heavy criticism, inconsistent with his previous 

reputation.216 It showed how abnormal and unreasonable his award was. 

[170]  Therefore, the corruption can be found in reasonable certainty and Mekar 

miscarried the justice by admitting such award, obstructing the fair proceedings. 

C. Alternatively, the cumulative effect of the Respondent’s composite act 

since 2013 can be regarded as a creeping violation of FET standard. 

[171]  Regardless of whether the Respondent’s single acts could constitute a violation 

of the FET standard, “it does not prevent the Tribunal from comprehensively 

analyzing the respondent’s composite act from an overall perspective.”217  

[172]  The breach of an international obligation by a State through a series of measures 

can be defined in aggregate as wrongful, as suggested by ILC Article 5, which 

                                                   
211 Facts, ¶60; CILS Report, ¶2. 
212 Facts, ¶60; Sinno Court Ruling, ¶¶2,4. 
213 CILS Report, ¶3. 
214 CILS Report, ¶2; Facts, ¶61; PO 4, ¶8. 
215 Mekar Court Ruling, ¶10. 

216 Facts, ¶¶59-60. 

217 El Paso, ¶459. 
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was accepted by the tribunals in Société Générale and El paso,218 and could be 

found in multiple cases relevant to the creeping expropriation issue.219 

[173]  In El Paso, although the acts may be seen in isolation as reasonable measures 

to cope with a difficult economic situation, the measures can amount to a 

violation of FET standard if their cumulative effect is considered.220 

[174]  Such cumulative effect could be described as a substantial alteration of the 

stable framework on which the investors relied to invest,221 and does not need 

to be proven as “an automatic and unavoidable consequence” of State’s 

measures.222  

[175]  In this regard, El Paso tribunal found this creeping violation by finding that: the 

Respondent’s conduct is the prevailing reason of the damaged investment [i.] 

and the effect of such conduct led to such substantial alteration [ii.].223 

i. The Respondent’s composite act is the prevailing reason of the utter 

failure of Vemma’s investment. 

[176]  In casu, Mekar conducted a series of vigorous measures to put Caeli and Vemma 

into the extremely financial difficulty, 224  which constituted the prevailing 

reasons for the sale of Vemma’s shares at a rather low price.225 It can be found 

in two sequent steps.  

a. The Respondent planned and successfully led Vemma’s investment in 

Mekar into a difficult situation. 

[177]  Just as Caeli was turned into the only consistently profitable carrier from Mekari 

biggest airports,226 CCM initiated an illegal investigation and imposed caps on 

                                                   
218 Société Générale, ¶91; El Paso, ¶516. 
219 Enron, ¶244; Sempra, ¶284; CDSE, ¶¶76-77; 9REN, ¶350; Rusoro, ¶¶223-233; Rumeli, ¶684. 
220 El Paso, ¶515. 
221 Tecmed, ¶154. 
222 El Paso, ¶459. 
223 El Paso, ¶¶460,488-489,510,517-519. 
224 Facts, ¶¶48,51,56. 
225 Facts, ¶¶53,56,63. 
226 Facts, ¶35. 
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the Caeli’s airfare, which was proved to be arbitrary above.227 It caused great 

losses due to the currency policy of mandate denotation, rapid depreciation of 

MON and huge penalties.228  

[178]  Further, to remediate the aviation enterprises suffering from the crisis, Mekar 

granted subsidies to them but discriminatively excluded Caeli and Larry Air in 

the “like circumstances”, i.e. the difficult situation in aviation industry. 229 

Besides, Mekar grounded all its new aircrafts when no signs occurred dangerous 

and its bank refused to provide a loan at a reasonable rate.230  

[179]  By virtue of this, Caeli’s operations were impeded terribly with the arising costs, 

compressed profitability and inability to run its airlines.231 

b. The Respondent refused to provide relief for the Claimant’s loss. 

[180]  Mekari courts kept miscarried the justice to favor Mekari parties when 

addressing Caeli’s claims against them,232  whose decision dismissed all the 

appeals and exhausted Caeli’s remedies under Mekari jurisdiction.233 

[181]  When Vemma intended to sell its investment to relive its continuing loss at a 

fair price,234 the Mekari officials asserted its rights of first refusal with mala 

fide and even bribed the arbitrator and secretariate for an intended award to 

intervene such purchase.235 It caused Vemma fell into the dilemma where it was 

enduring the inevitable operating costs and could not yield another buyer except 

Mekar.236 

[182]  Therefore, the series of the Mekar conduct against Caeli caused it to have 

encountered such significant damage in the crisis. Likewise, the intervention of 

                                                   
227 See [126]-[146] of Memorial. 
228 Facts, ¶¶39,45,49. 
229 Thunderbird, ¶176; SD Myers, ¶¶252-254; Feldman, ¶184; Electrabel, ¶7.152. 
230 Facts, ¶¶48,51. 
231 Facts, ¶53. 
232 Facts, ¶¶44,54,62. 
233 Facts, ¶54. 
234 Facts, ¶56. 
235 Facts, ¶57; CLIS Report, ¶4. 
236 Facts, ¶63. 
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Mekar and the decision of its courts were the predominant reason for Vemma’s 

sale to Mekar. 

ii. The effect caused by the Respondent’s composite act amounts to a 

violation of FET standard.  

[183]  When the composite act substantially alters the framework to which the 

investors have the legitimate expectation, its effects can be said to constitute a 

violation of FET.237  

[184]  The arbitral jurisprudence has generally recognized that, 238 it is undeniable that 

“the touchstone of FET could be found in legitimate and reasonable 

expectations of the parties”. 239  A complete overturn of the legal or 

socioeconomic framework that reasonably expected and relied on by investors 

can frustrate such expectation, which would constitute the “effect” here to 

find.240  

a. Vemma’s the legitimate expectation. 

[185]  Such framework should be analyzed case by case and tribunals in precedents 

prefer to individually discover such legitimate expectation depending on 

Preambles of the Treatment or Agreement.241  For instance, the CMS and 

LG&E tribunals defined such expectations as “the stability of the legal and 

business framework” based on the Preamble in the same BIT, the Argentina-US 

BIT.242  

[186]  In casu, observing the objectives stated in Preamble and Article 1.3 of the 

CEPTA, the investor has general expectation for a transparent and secure market 

and devotion to eliminate the corruption.243  Besides, Mekar’s offer for bid 

                                                   
237 El Paso, ¶¶517-519. 
238 MTD, ¶113; Tecmed, ¶154; Genin, ¶¶183,367; CMS, ¶274; LG&E (Liability), ¶124. 
239 El Paso, ¶¶348-341. 
240 El Paso, ¶510. 
241 CMS, ¶274; Occidental, ¶183; MTD, ¶113; Metalclad, ¶75.  
242 CMS, ¶274; LG&E (Liability), ¶124; Genin, ¶367. 
243 CEPTA, Preamble, Article 1.3.  
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consolidated Vemma’s expectation to a free market and well-operating of its 

own investment.244 

b. Frustration of the legitimate expectation. 

[187]  Mekar’s violation of its domestic law and the unreasonable exercise of its 

exceptionally rare discretion was arbitrary. Its explicit bias against the foreign 

state-owned enterprise, 245  especially Vemma contradicted the objective to 

promote free market.246 Besides, Mekari Court’s connivance of corruption and 

injustice,247 all above embodied Mekar’s willful disregard of the objective of 

good governance and elimination of corruption.248 

[188]  Even worse, it systematically recaptured Vemma’s investment despite of its 

domestic legislation and the international law,249 which eventually deprived a 

bona fide investor out of its investment.250  There left no room for a secure 

marketplace that Vemma had expected for. 

[189]  In conclusion, such composite act fundamentally frustrated Vemma’s legitimate 

expectation to the legal and socioeconomical framework on which it relied to 

operate its investment, and thus cumulatively gave rise to the creeping violation 

of fair and equitable treatment.  

IV. THE RESPONDENT SHOULD COMPENSATE BASED ON FAIR 

MARKET VALUE FOR ITS VIOLATION OF FET.  

[190]  Whether considered individually or in combination, the Respondent’s actions 

breached the obligation of fair and equitable treatment, as a result of which, the 

Claimant was entitled to compensation.251  Herein, to fully compensate the 

Claimant’s losses, the appropriate standard should be fair market value rather 

                                                   
244 Facts, ¶¶23,25,27,37. 
245 Facts, ¶¶46,47. 
246 CEPTA, Preamble, Article 1.2,1.3. 
247 Facts, ¶¶60-62. 
248 CEPTA, Preamble, Article 1.3. 
249 Facts, ¶¶36,37; MRTP Act, Chapter Ⅲ (2)(a). 
250 Facts, ¶¶56,57. 
251 CEPTA Article 9.21.1; ILC Articles, Art.39. 
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than market value [A.] and the required compensation should not be discounted 

[B.]. 

A. The appropriate compensation standard should be fair market value. 

[191]  Compared to market value which is a real offer in the market,252 fair market 

value is defined as an amount that a hypothetical willing buyer would normally 

pay to a hypothetical willing seller after taking into account the nature of the 

investment.253  

[192]  Fair market value should be applied to compensate because firstly, CEPTA does 

not exclude the application of fair market value in the context of FET clause. 

[i.]; and secondly, the fair market value standard shall be invoked according to 

both the most favored nation treatment contained in CEPTA and customary 

international law [ii.]. 

i. CEPTA does not exclude the application of fair market value. 

[193]  Firstly, Article 9.21 of CEPTA stipulates that when the final award is against 

the Respondent, the Tribunal “may award […] monetary damage at market 

value”.254 The term “may” signifies “a permission or an ability” to award on 

such standard, but no exclusion of other standards nor obligation to apply the 

only standard can be interpreted from the plain readings.255  

[194]  Secondly, there is no clear guidance for compensating violation of FET 

standard.256 Unlike the expropriation clause explicitly limits the compensation 

to the fair market value,257 CEPTA does not specify the relevant standard in the 

context of the FET clause to address the complex violation with flexibility.258 

                                                   
252 IVSC GAVP, ¶5.2. 
253 CMS, ¶402; Azurix, ¶424. 
254 CEPTA, Art.9.21. 
255 Collins Dictionary, “may”; Oxford Dictionary, “may”. 
256 CEPTA, Article 9.21. 
257 CEPTA, Article 9.12. 
258 CEPTA, Article 9.9,9.21. 
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[195]  Without mandatory requirement and clear guidance for FET compensation, 

CEPTA leaves margins for the Tribunal to decide the suitable compensation 

standard case by case. 259  Besides, the international practice retained great 

direction for the FET compensation without specifically restriction.260  

ii. FMV standard shall be invoked according to the applicable law. 

[196]  Given the non-exclusiveness of the compensation standard for FET, the 

Claimant invites the Tribunal to apply fair market value on two grounds: firstly, 

the requirement of international law [a.] and secondly, the application of MFN 

clause [b.]. 

a. The requirement of international law. 

[197]  The Amoco tribunal held that albeit lex specialis prevails, the general law of 

compensation standard might assist in the interpretation and implementation of 

the treaty provisions.261  

[198]  In casu, as mentioned above, there exists no exclusion rule in lex specialis,262 

which makes it possible to introduce a standard that is more conducive to the 

realization of full compensation in customary international law (i.) and 

precedents with similar characteristics to the present case (ii.).  

i) FMV standard complies with the principle full reparation. 

[199]  Derived from the PCIJ in Chorzów Factory and followed by numerous 

investment tribunals,263 the principle of full reparation requires that the State 

must endeavor to:  

“wipe out all the consequences of the illegal act and re-establish 

the situation which would, in all probability, have existed if that act 

had not been committed”.264  

                                                   
259 CMS, ¶410; SD Myers, ¶¶303-319; MTD, ¶238; Feldman, ¶197; Enron, ¶¶362-363.  
260 Smutny, p.20; Kantor, p.54. 
261 Amoco, ¶112.  
262 CEPTA, Article 9.21. 
263 Amoco, ¶191; Vivendi, ¶¶8.2.4-8.2.5; MTD, ¶238; 9REN, ¶376; Tecmed, ¶188; CME, ¶618. 
264 Chorzów Factory, p.47. 
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It has been considered to be adequate as it requires the assessment of the value 

determined immediately before the breach.265  

[200]  This principle has also been applied by According to the ILC Articles 31&36 

that embedded such principle, the compensation reflecting the capital value of 

property taken or destroyed as the result of an internationally wrongful act is 

generally assessed at the “fair market value”.266 Such compensation approach 

has also been adopted in the Arrakis BIT for the FET violation.267 

[201]  However, in casu, the 400 million USD market value only includes the value at 

the moment when the Respondent finally took Caeli’s investment,268 not the 

value that determined immediately before the Respondent’s creeping violation 

since 2013, occurred.  

[202]  Therefore, owing to the current market value cannot reflect the full reparation 

for the Respondent’s violation,269  the compensation should be recalculated 

based on the fair market value standard in line with the principle of full 

reparation.  

ii) FMV is in line with the precedents. 

[203]  As noted by the tribunal in LG&E, fair market value standard could provide an 

appropriate option for the cumulative infringement causing long-term losses to 

the investors, when there is no applicable treaty compensation standard for 

breaches other than expropriation.270  

[204]  Besides, FMV standard’s prominent stipulation in expropriation does not 

exclude its application for FET violation. 271 Specifically, the tribunal in Azurix 

                                                   
265 WB Guidelines, p.41. 
266 ILC Commentary, Article 36, ¶22. 
267 Arrakis-Mekar BIT, Article 13. 
268 Facts, ¶63. 
269 Amoco, ¶197. 
270 LG&E(Award), ¶39.  
271 CMS, ¶410.  
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found such standard appropriate since the government has deprived the investor 

out of the investment.272 

[205]  As aforementioned, the tribunals tend to apply the fair market value standard 

when the state has taken the investment from the investors by virtue of creeping 

violations.273  

[206]  Herein, a series of actions of the Respondent resulted in the violation of the FET 

standard cumulatively and led to significant long-term losses that lasted for 

nearly seven years, ultimately causing the complete deprivation of Vemma’s 

investment in Mekar.274  

[207]  Therefore, FMV standard is suitable to assess such creeping violation of FET. 

b. FMV standard could be invoked through the most favored nation 

clause in CEPTA. 

[208]  In casu, the most favored nation clause in Article 9.7 requires that Mekar should 

accord to Bonoori investors, treatment no less favorably than investors from a 

third country in a “like situation”.275  

[209]  Thus, compensation at fair market value standard can be imported from Mekar-

Arrakis BIT through Article 9.7 of CEPTA, because first, compensation at fair 

market value belongs to treatments under the MFN clause (i.) and second, such 

treatment has been practiced with Arrakis investors in like situation (ii.). 

i) Compensation standard belongs to the treatments under the 

MFN clause. 

[210]  The compensation standard was also recognized by the CME tribunal as a 

treatment that can be imported via the most favored national clause. 276 

Specifically in the context of CEPTA, the eligible treatments are 

                                                   
272 Azurix, ¶424. 
273 CME, ¶500. 
274 See [171]-[189] of Memorial. 
275 CEPTA, Article 9.7. 
276 CME, ¶500. 
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“with respect to the establishment, acquisition, expansion, conduct, 

operation, management, maintenance, use, enjoyment, and sale or 

disposal of their investments in its territory.”277 

[211]  The present case concerns the “sale” and “disposal” of the investment. Mekar 

purchased Vemma’s investment through a series of egregious conduct, at a 

rather low price. 278  Considering that Mekar’s conduct was the prevailing 

reasons for the sale, 279  Mekar has treated Vemma less favorably in the 

evaluation standard. 

[212]  Contrarily to give a reasonably offer in fair market value, Mekar strongly 

intervened Vemma’s disposal of its investment and obtained the investment by 

virtue of mala fide application of first refusal right and public regulation.280 It 

indirectly compelled Vemma to accept the low price of market value.281  

[213]  Thus, such evaluation was closely connected with the sale and disposal of the 

investment and thus can be regarded as a treatment under the most favored 

nation clause.  

ii) Such treatment has been practiced with Arrakis investors in like 

situation. 

[214]  Substantive obligations from other investment treaty do not in themselves 

constitute treatment in the most favored nation clause, unless such obligations 

have been adopted or maintained in a third country.282  

[215]  In the present case, according to Article 13 of 2006 Arrakis-Mekar BIT,283 the 

Tribunals have consistently awarded compensation at fair market value for the 

violation of FET.284  

                                                   
277 CEPTA, Article 9.7. 
278 Facts, ¶63. 
279 Facts, ¶¶62,63. 
280 Facts, ¶57; RFRO Notice, ¶1. 
281 Facts, ¶63. 
282 CEPTA, Article 9.7. 
283 Arrakis–Mekar BIT, Article 13. 
284 PO 3, ¶15. 
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[216]  Herein, FMV standard, offered a more comprehensive and adequate evaluation 

standard to assess the full reparation of the entire infringement than market 

value standard which only equates the damnum emergens of Vemma’s damaged 

investment.285  

[217]  Thus, the Respondent adopted market value rather than fair market value in 

evaluation of the damaged investment constitutes a less favorable situation for 

the Claimant. 

[218]  Besides, Vemma was also impaired in like situation as the Arrakis investors 

have encountered with Mekar’s violation of FET clause,286. However, as the 

investors from a third state, they were compensated at fair market value,287 

which was more favorable than the market value in CEPTA.   

[219]  Therefore, the Tribunal shall award the compensation to Vemma on the fair 

market value for the Respondent’s obligation of the MFN clause.288 

[220]  To sum, the Tribunal shall award the compensation to the Claimant on the fair 

market value since the Respondent is under the obligation of MFN and creeping 

violation of FET clause shall be compensated on such standard in accordance to 

the international law. 

B. The amount of compensation shall not be discounted.  

[221]  The Claimant submits that the amount of compensation shall not be discounted 

as the Claimant did not contribute to the jury caused. 

[222]  According to ILC Article 39, the conduct of any entity in relation to whom 

reparation is sought, should be taken into account in assessing the form and 

extent of reparation.289 Not any contribution by the injured party to the damage 

                                                   
285 Amoco, ¶197; Facts, ¶63. 
286 Arrakis-Mekar BIT, Article 13. 
287 PO 3, ¶15. 
288 CEPTA, Article 9.7. 
289 ILC Articles, Article 39. 
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which it has suffered will trigger a finding of contributory negligence, and the 

contribution must be material and significant.290  

[223]  In casu, damage cannot be reduced if Vemma had no willfulness or negligence 

materially contributed to the loss.291  

[224]  Firstly, Vemma’s business strategies were grounded in best pursuit interests 

which has been provided supra.292 In such strategies, Caeli obtained significant 

cash-flow, achieved profitability and largely expanded the footfall.293  All of 

these indirectly prove Vemma’s due diligence as an investor monitoring Caeli. 

[225]  Secondly, the deterioration of Caeli’s finances during the economic crisis does 

not prove the failure of business strategies. The currency crisis significantly 

impacted the aviation industry and Mekar even gave the relevant enterprises 

subsidies to relieve such suffering. 294  Notably, many investors exited their 

investments from Mekar during this period.295 

[226]  Conversely, as the foregoing, it is the Respondent’s creeping violation of FET 

that significantly damaged the investment and eventually recaptured it.296 

[227]  Therefore, Vemma operated in due diligence and made no actions that could 

contribute to the loss. 

  

                                                   
290 Occidental, ¶670; Yukos, ¶¶1599,1600. 
291 ILC Articles, Art.39. 
292 Facts, ¶29. 
293 Facts, ¶¶30-31,33-35. 
294 Facts, ¶40. 
295 Facts, ¶41. 
296 Facts, ¶¶57,63. 
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PRAYER FOR RELIEF 

 

[228]  In light of the above, the Claimant respectfully requests the Tribunal to: 

 

(i) Find that the Tribunal has jurisdiction over the present dispute; 

(ii) Grant the leave to CBFI for filing amici submission; 

(iii) Find that the tribunal should reject the submission of external advisors; 

(iv) Find that the Respondent has violated Article 9.9 of the CEPTA; 

(v) Award the compensation to the Claimant at fair market value; and 

(vi) Order the Respondent to pay to the Claimant compensation amounting to 

no less than 700 million USD.  

 

 

 

Submitted on 16 September 2021 by TEAM Rivero G 

 

On behalf of Claimant 

Vemma Holdings Inc. 


