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STATEMENT OF FACTS 

1. CLAIMANT, Vemma Holding Inc., is an airline holding company incorporated in 

Bonooru. Until March 2020, Bonooru retained minority shareholding in Vemma 

which ranged between 31% to 38%.  

2. REPONDENT, the Federal Republic of Mekar, a developing country with high 

regulatory intervention and late economic reforms starting in 1994. 

3. The dispute arises under the Comprehensive Economic Partnership and Trade 

Agreement which came into force on 15 October 2014 and terminated the 1994 

Bonooru-Mekar BIT.  

4. In 2009, Respondent decided to privatize the State-owned enterprise-Caeli Airways 

through a bidding process. Claimant’s bid was successful and on 5 January 2011, 

Claimant acquired an 85% stake in Caeli. Respondent maintained 15% ownership 

through Mekar Airservices Ltd.  

5. From 2011 to 2016, due to the low oil price and the strategy of offering low-fare, 

long-distance flights into Mekar, Claimant turned Caeli into a venture generating net 

profit and increased Caeli’s market share in the domestic market.  

6. On 9 September 2016, although the market share of Caeli was only 43%, CCM 

initiated the First investigation and imposed the airfare caps as an interim measure on 

Caeli to prevent it from earning supra-competitive profit. In December 2016, CCM 

initiated the Second investigation requested by Caeli’s competitors.  

7. In late 2016, Respondent went through an economic crisis with inflation rate going up 

exponentially. Therefore, Caeli requested the CCM to remove the airfare caps due to 

the economic crisis and emphasized the need to raise its fare tantamount to the rising 

inflation. CCM neither removed the airfare caps nor revised the caps with the rising 

inflation.  

8. In March 2018, facing dire financial situation, Caeli filed an application to the court 

and requested for an urgent hearing for the CCM’s airfare caps. The hearing was 

scheduled until April 2019 since the court did not have resources for an urgent 

hearing.  

9. On 25 September 2018, Respondent enacted Executive Order 9/2018 to grant 

subsidies for airlines operating in Mekar. Respondent denied to grant subsidies for 

Caeli since Bonooru owned a significant stake in Claimant, despite the facts that other 

foreign-owned airlines received greater subsidies from their home State.  
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10. On 1 January 2019, although CCM completed the Second investigation and imposed 

the fines into Caeli, CCM kept maintaining the caps until the composite market share 

between Caeli and its fellow Moon Alliance member - Royal Narnian fell below 40%.  

11. On 20 January 2019, Caeli appealed both orders of the CCM in the Mekari court. 

Although, the hearing was held in May 2020, its decision was never released.  

12. In October 2019, Caeli’s market share dropped below 40%, CCM lifted the airfare 

caps. In November 2019, Claimant noticed Respondent the price offered by 

Hawthorne Group LLP for Respondent’s preemptive right. On 11 February 2020, 

Mekar Airservices filed an application to SCC Arbitration and alleged Claimant’s 

violation under Shareholders’ Agreement. On 9 May 2020, the award was then 

rendered in favor of Mekar Airservices.  

13. On 14 June 2020, the CILS released a report and an audio-recording and alleged the 

corruption between Mekar Airservices and the sole Arbitrator who rendered the May 

2020 award. Presently, Claimant filed for the set aside the award of 9 May 2020 at the 

court of Sinnograd.  

14. Although the Supreme court of Sinnograd, on August 2020, set aside the award, 

Mekar Airservices sought to enforce the award of May 2020 before the High 

Commercial Court. On 23 August 2020, the High Court recognized and enforced the 

award in Mekar. Claimant then appealed the judgment to the Superior Court of 

Mekar. On 25 September 2020, the Superior Court dismissed Claimant’s appeal.  

15. On 8 October 2020, Claimant sold its stake in Caeli to Mekar Airservices for 400 

million USD. Simultaneously, Claimant filed a notice of arbitration against 

Respondent on 15 November 2020 to seek compensation for its loss under CEPTA. 

On 2 March 2021, due to the significant loss of the investment in Caeli, Bonooru 

increased its shareholding in Claimant to 55%.   
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SUMMARY OF ARGUMENTS 

1. This Tribunal has the jurisdiction over the dispute. Firstly, Claimant is not an SOE. 

Claimant also owns an investment. Therefore, it shall be protected under the CEPTA, 

and it is entitled to bring the dispute for resolution before ICSID AFR tribunal. 

Secondly, even when this Tribunal finds that Claimant is an SOE, its standing before 

this Tribunal shall not be affected for two reasons: (i) Claimant was neither acting as 

an agent of the state nor discharging an essentially governmental function, and its 

standing under ICSID AFR shall remain; and (ii) the CEPTA does not exclude SOEs 

from being protected. 

2. The CBFI’s submission should be granted since it qualifies the requirements set out by 

the governing rules. On the contrary, since it raises a matter outside the scope of the 

dispute, the CRPU’s submission should be rejected. 

3. Under Article 9.9 of the CEPTA, the Respondent has the obligation to accord Claimant 

and its investment with FET. However, multiple violations under the FET standard have 

been done over the time, as (i) the CCM treated Caeli arbitrarily during the First 

Investigation and through the maintenance of the airfare caps, (ii) Respondent treated 

Caeli discriminatorily without any justification under the subsidies program, (iii) the 

claims submitted by Caeli into the Mekari courts faced undue delays, which shall 

amount to denial of justice and (iv) the Mekari courts fundamentally breached the due 

process of law when recognizing and enforcing the May 2020 arbitral award. Each of 

these violations is sufficient to amount to breach of the FET standard, both individually 

and conjunctively. 

4. Lastly, the Claimant is entitled to monetary damages under the FMV value, not the MV 

value, as the former is more favorable and thus, can be imported upon Respondent 

under the MFN clause of the CEPTA. 
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ARGUMENTS 

PRELIMINARY MATTER 

ISSUE 1: This Tribunal has jurisdiction over the dispute under Chapter 9 of the CEPTA 

and Article 2 of the ICSID AFR 

1. Under Section E of the CEPTA, the investors are allowed to submit a claim under the 

ICSID AFR, to which Claimant in this case is resorting.1 Claimant acknowledges that 

Claimant must prove that its nature and activities meet both the requirements set out by 

the CEPTA and the ICSID AFR. 

2. Article 9.1 of the CEPTA stipulates that in order to be protected by the Treaty, one must 

be it is an investor of another contracting party, it has a covered investment. The ICSID 

AFR, on the other hand, requires that the dispute must be between a State and a national 

of another State. Herein, Claimant shall prove that its features suffices every 

requirements set out by the aforementioned rules. 

3. It is common ground that jurisdiction of the ICSID and ICSID AFR Tribunals do not 

extend to the State-to-State disputes, 2  and is not open to State-owned entities as 

claimants when acting as agents of the State or when engaged in activities where they 

exercise an essentially governmental functions. This is commonly known as the 

Broches test, which has been applied by many jurisprudences.3 

4. Generally, the Broches test should be engaged or activated by state-controlled entities 

as well as state-owned entities.4 The state-controlled entities are those who are not 

owned by the state, yet they are controlled by the state. The state-owned entities, on the 

hand, is determined by various factors, including the ownership of the state, the control 

exercised by the state, … In the present case, since the facts suggest that the Bonooru 

already owns a certain amount of shareholding, the question only remains whether the 

Claimant is a state-owned entity, or in other words, an SOE or not.  

5. Hereby, Claimant will first prove that it is not an SOE, thus, the Broches test shall not 

be invoked. On the contrary, it shall be protected under the CEPTA, and it can bring a 

dispute under ICSID AFR [A]. However, even if the tribunal finds that Claimant is an 

 
1 Record, p.79, ll.2855-2864. 
2 Schreuer, p.161, ¶270. 
3 Id.;  
4 Blyschak, p.42. 
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SOE, Claimant is still able to bring a dispute under ICSID AFR since it was neither 

acting as an agent of the State nor discharging an essentially governmental functions 

[B]. Finally, the jurisdiction of this Tribunal was established at the time of initiating the 

proceedings, and later changes to Claimant cannot deprive this jurisdiction [C]. 

A. Vemma is not an SOE, and it is qualified to be protected under the CEPTA and 

ICSID AFR. Hence, this Tribunal would have the jurisdiction to hear the dispute. 

6. In this regard, the Claimant submits that: Vemma is not an SOE. Therefore, the Broches 

Test shall not be invoked [I]; under the CEPTA, Vemma is an investor making an 

covered investment, and it shall be protected [II]; and finally under the ICSID AFR, 

Vemma is a national of another State and it owns an investment, and it shall be entitled 

to bring the dispute for resolution [III]. 

I. Vemma is not an SOE 

7. As pointed out by many investment Tribunals, where a question arises as to the status 

of an alleged SOE in respect of an international instrument, the answer should be sought 

under international law, and likely must include consideration of both the ownership 

and the control of the entity.5 

8. As for the ownership, the Claimant acknowledges that from its date of incorporation 

until March 2020, Bonooru retained minority shareholding in Vemma, which ranged 

between 31% to 38%.6 However, the fact that the state owns a part of an enterprise does 

not simply make that state become an SOE. 

9. As for the control, Bonooru is a shareholder in Vemma. Bonooru does not exercise the 

control over the Vemma. Pursuant to Vemma’s Article of Incorporation, it requires 

50% of voting shares for a quorum at regular meetings, includes meetings for electing 

directors. 7  Therefore, giving that Bonooru only retained below 50% of the total 

shareholdings, Bonooru cannot, on its own discretion, launch a legally-complied 

regular meetings, and of course, to elect the directors.  

10. Albeit in some meetings, Bonooru’s representatives formed a majority of members 

present and voting when not all other shareholders attend,8 but it cannot be concluded 

 
5 Blyschak p. 42; Maffezini, ¶76. 
6 Record, p.29, ¶10, l.934. 
7 Procedural Order 3, p.86, ¶3, l.3157. 
8 Procedural Order 3, p.86, ¶3, l.3159. 
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that the Bonooru had the control over the meetings. In those meetings, the fact that the 

other shareholders cannot participate is only by coincidence, and in all other cases, the 

legal rights to vote of the other shareholders are not disposed by any means. In other 

words, the control right in the shareholders’ meeting does not belong to Bonooru.  

11. Further, the Board of Directors – the decision-making authority of the company 9 - also 

passes the decisions by a majority vote.10 On the other hand, the directors are appointed 

by the shareholders through the shareholders’ meetings (except for a non-executive 

director). 11 Throughout the case, there is no evidence that Bonooru can exercise the 

control over the activities of the company.12 

12. Therefore, given that Bonooru does not exercise any control over Vemma, the sole fact 

of Bonooru holding roughly 38% of Vemma’s shareholdings is not sufficient to turn 

Vemma into an SOE. On the contrary, Vemma is solely a mere investor. 

II. Under the CEPTA, Vemma is an investor making a covered investment, and it 

shall be protected. 

13. Firstly, the CEPTA provides the following definitions of an investor:  

“Investor means a natural person with the nationality of a Party or an enterprise with 

the nationality of a Party or seated in the territory of a Party that seeks to make, is 

making or has made an investment in the territory of the other Party;  

For the purposes of this definition, an enterprise of a Party is:  

(a)  an enterprise that is constituted or organized under the laws of that Party and has 

substantial business activities in the territory of that Party; 

…” 

14. Bonooru and Mekar are both the Contracting Parties to the CEPTA.13 Further, Vemma 

is a company incorporated in and pursuant to the law of Bonooru.14 In the territory of 

Bonooru, the company also actively operates and owns the Royal Narnian.15  

 
9 Record, p.45, ¶152, l.1566. 
10 Record, p.86, ¶3, l.3156. 
11 Record, p.86, ¶3, l.3158. 
12 Record, p.46, ¶152.4, l.1574. 
13 Record, p.71, Article 9.1, l.2475.  
14 Record, p.2, ¶1, l.15. 
15 Record, p.29, ¶10, l.932. 
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15. Hence, Vemma is an enterprise constituted under the law of Bonooru, a party to 

CEPTA, and has substantial business activities in the territory of Bonooru.  

16. Secondly, CEPTA provides the following definition of investment:16 

“Investment means every asset that an investor owns or controls, directly or indirectly, 

... Forms that an investment may take include: 

… 

(b) shares, stock, and other forms of equity participation in an enterprise; 

…” 

17. Investment means every kind of asset. The definition is followed by a broad, non-

exhaustive list of different kinds of assets encompassing virtually any right, property or 

interest in money or money’s worth. In the territory of the Respondent, Vemma owns 

an 85% stake in Caeli Airways.17 Therefore, the investment made in the current case is 

in the form of shares in an enterprise. 

18. Therefore, Vemma is an investor that owns an investment in the territory of 

Respondent. Henceforth, Vemma is qualified to be protected under the CEPTA.  

III. Under the ICSID AFR, Vemma is a national of another State and it owns an 

investment, and it is entitled to bring a dispute before this Tribunal. 

19. As specified under Article 2 of the ICSID AFR, the ICSID AFR proceedings only 

govern the disputes among the State and the National of another State.  

20. Similarly, Vemma is a company incorporated in and pursuant to the law of Bonooru. 

In other words, Vemma is a juridical person that has the nationality of a Bonooru, a 

different State other than the Respondent Mekar. Besides, Vemma also owns an 

investment in Respondent State, and such matter is not disputed either. Thus, Vemma 

is also qualified to be an investor who reserves the right to bring the claim against the 

host state under the ICSID AFR.  

 
16 Record, p.71, Article 9.1, ll.2574 - 2579. 
17 Record, p.32, ¶26, l.1051. 
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B. Even when Vemma is an SOE, its features are still sufficient to be qualified to be 

protected under the ICSID AFR and the CEPTA. 

21. In this regard, Claimant presents that: The ICSID AFR administers the dispute brought 

by Vemma since neither was Vemma acting as a state agent, nor was it discharging an 

essentially governmental function [I]; The CEPTA does not exclude the SOEs from 

being protected under the treaty [II]. Therefore, even when Vemma is an SOE, this 

tribunal would still have the jurisdiction over the dispute. 

I. The ICSID AFR administers the dispute brought by Vemma since neither was 

Vemma acting as a State agent, nor was it discharging an essentially governmental 

function.  

22. “A mixed economy company or government-owned corporation should not be 

disqualified as a ‘national of another Contracting State’ unless it is acting as an agent 

for the government or is discharging an essentially governmental function” for purposes 

of the Convention”, according to Broches test.18  

23. The Claimant shall prove that it was not acting as a state agent [a], and it was not 

discharging an essentially governmental function [b]. 

a. Vemma was not acting as a state agent. 

24. Neither the ICSID AFR nor the ICSID Convention, however, identify whether an SOE 

is acting as a state agent. In such cases, the tribunals19 have resorted to Article 8 of the 

ARSIWA. 

25. In response to this, the ILC Commentary stipulates there are two situations in which 

the conduct is considered to be an act of the state: the first involves private persons 

acting on the instructions of the State in carrying out the wrongful conduct, and the 

second deals with a more general situation where private persons act under the State’s 

direction or control.20  

26. In BUCG, the tribunal determined that the issue was not the corporate framework of 

the SOE, but whether it functioned as an agent of the State in the fact-specific context.21 

In the current proceeding, the tribunal should take into account Vemma’s investment 

 
18 Schreuer, p.161, ¶271. 
19 Maffezini, ¶76; BUCG, ¶34. 
20 ILC’s Commentary on ARSIWA, 
21 BUCG, ¶39. 
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in the territory of the. Respondent, specifically Vemma’s purchase of an 85% of stake 

in Caeli Airways. 

27. Thus, Vemma is only be an agent of Bonooru if it was acting on the instructions of the 

state or under the State’s directions or control during the time of making the 

investment.22 

28. However, there is no evidence to find that Vemma was conducting their investment 

under such control, or simply less mere directions, or instructions. Albeit in some 

meetings, Bonooru’s representatives form a majority of members present and voting 

when not all other shareholders attend, 23  it is only by coincidence that other 

shareholders do not attend some of the meetings. Furthermore, in all of those situations, 

the legitimate rights to vote of the remaining shareholders are not disposed by any 

means. 

29. In other words, Bonooru does not instruct, control, or direct Vemma in any means 

during time Vemma made its investment. Therefore, Vemma was not acting as a state 

agent. 

b. Vemma was not discharging an essentially governmental function. 

30. There are significant parallels between this second inquiry and the "discharging 

governmental authority" in Article 5 of the ARSIWA.24 

31. Applying these principles, the CSOB Tribunal read that determining whether SOE 

investment represented the discharge of an essentially governmental function 

necessitated a focus on the nature of the acts rather than their purpose.25  

32. As a result, Claimant shall hereby indicate that its investment is not a mean of 

discharging a state function by two main matters: the investment is merely commercial, 

and Vemma is not vested with any governmental capacity. 

33. Firstly, much as rhe Claimant acknowledges that internal framework of Vemma does 

not matter when discussing the nature and purpose of Vemma’s activities, this may 

provide some preliminary ground to recognize Vemma’s nature. BA Holdings is the 

 
22 ILC’s Commentary on ARSIWA. 
23 Record, p. 86, ¶3, l.3159. 
24 BUCG, ¶34. 
25 CSOB, ¶20. 
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predecessor of Vemma.26  It was restructured into an “arms-length enterprise in an 

effort to enhance its profitability”,27 which means that Vemma was no longer so close 

to Civil Aviation Authority. For instead, the state only retained the minimal 

shareholdings in the company, the remaining large amount belonged to private and 

institutional shareholders from Bonooru and Goponga.28 There is not a single evidence 

that at the very beginning, Vemma’s objectives is to promote the state’s agenda. 

34. As for the investment, from the very beginning of the investment, the evidentiary record 

discloses that Vemma participated in the acquisition of an Airline as a bidder following 

an open tender in competition with other bidders. Its bid was selected on its commercial 

merits.29 In fact, Vemma was chosen because it was a highest bidder, and it proposed 

the most financially attractive business model for Caeli Airways. 30 

35. Afterwards, after making the investment, Vemma made only profit-oriented decisions. 

While Mekar Airservices preferred aivation network development focused on 

frequency of domestic flights in the initial years after privatization, Vemma 

concentrated its efforts on expanding routes for cross-continental travel to Mekar using 

its A340 fleet.31 Upon convincing the board of directiors, representatives of Vemma 

argued that to limit expansion would mean forfeiting unclaimed market share. The 

emphasis should be on the term ‘market share’. Even if the decisions were risky, 

Vemma still went ahead, and it is all about “profit” – the fundamental nature of the 

commercial activity. 

36. The Respondent cannot establish that Vemma was discharging the governmental 

function while making the investment since Vemma engaged in several activities that 

is beneficial for public benefit in its home state. It is worth noting that the wording in 

Article 5 of ARSIWA were written in the present continuous tense rather than the 

simple present or the simple past tense. The subtle difference between the tenses 

suggests that the analyzed activities should be limited to the disputing case and not 

unrelated to previous or general activities.32 In reality, the investment tribunals also 

reach the same conclusion, which stated that whether an SOE has been previously or 

 
26 SOUF, p.29, ¶9, l.931. 
27 SOUF, p.29, ¶7, l.912. 
28 Record, p.29, ¶10, l.936. 
29 Record, p.31, ¶24, l.1031. 
30 Record, p.31, ¶24, l.1032. 
31 Record, p.33, ¶29, l.1094. 
32 Shixue, p.188. 
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generally serving public functions shall not be the main concern of their legal identity; 

the key issue is whether their specific activities in the dispute bear governmental 

functions.33 In this dispute, the focus should be put exclusivelyon the investment, which 

was examined thoroughly above to be made in commercial nature. 

37. In assessment of the purpose element, similarly, even if one of the purposes of 

establishing Vemma is to promote the public benefit, that is irrelevant in analysing the 

investment at hand. In reality, action of acquiring shares in other company has been 

recognized in Vemma’s Memorandum of Articles of Association.34 Under that same 

provision, it has been clearly pointed that such acquisition is “to advance directly or 

indirrectly the objectives and interests of this company”. Thus, the activity of investing 

into Mekar is solely for Vemma’s interests purpose. 

38. Secondly, Vemma is not vested with any governmental authority. Indeed, as pointed 

out in the ILC Commentaries "… article 5 refers to the true common feature, namely 

that these entities are empowered to a limited extent or in a specific context, to exercise 

specific elements of governmental authority". 35  For instance, the airlines may be 

delegated certain powers relating to immigration control or quarantine.36 

39. However, Vemma was not given any such governmental powers. In order to achieve 

the purposes outlined in Article 3 of the Vemma Holdings Inc. Memorandum of 

Assiociation,37 Vemma must obtain all licenses and authorizations necessary. Vemma 

is merely an enterprise, similar to all of the other ones of its kind, and it doesn’t reserve 

any rights to exercise public power as a state agent. 

II. The CEPTA does not exclude the SOEs from being protected under the treaty. 

40. The CEPTA provides the following as the definition for an investor to be protected 

under the Treaty: 

“Investor means a natural person with the nationality of a Party or an enterprise with 

the nationality of a Party or seated in the territory of a Party that seeks to make, is 

making or has made an investment in the territory of the other Party;  

 
33 BUCG, ¶42; CSOB, ¶20; Maffezini, ¶80. 
34 Record, p.44, Article 3(q), l.1532. 
35 ILC’s Commentary on ARSIWA, p.100. 
36 ILC’s Commentary on ARSIWA, p.43. 
37 Record, p.44, Art. 3, l.1515. 
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…, an enterprise of a Party is:  

(a)  an enterprise that is constituted or organised under the laws of that Party and has 

substantial business activities in the territory of that Party; or  

…” 

41. According to Art. 31(1) of the VCLT, herein, the attention should be put into the 

ordinary meaning of the word “enterprise”. The treaty drafters shew that the 

Contracting Parties would give the protection to the an enterprise so long as it is 

constituted or organised under the laws of that Party and had made the investment in 

the territory of another Party. With respect to the definition of the enterprise, the drafters 

clearly did not add any other special requirements as to the nature of the enterprise. 

Therefore, the Claimant finds that there is no sufficient ground to conclude that the 

treaty has barred the SOEs to institute an arbitration. 

42. Further, even if this Tribunal finds that the Treaty itself is ambiguous as to its treatment 

of investors of a sovereign nature. Then, the latter two interpretive sources set out in 

Art. 31(1) of the VCLT can be resorted to interprete. In this circumstance, the tribunal 

could assess whether protection for the SOE is implied either by the object or purpose 

of the Treaty.38  

43. Article 1.3 of CEPTA specifies the objectives of the Treaty, among which stipulates 

that: “The objectives of this Agreement…are to… (b) promote conditions of fair 

competition in the free trade area; (c) increase substantially investment opportunities 

in the territories of the Parties;…”. Given that the languague treaty promotes the 

investment as a whole, Claimant finds that to interprete that the Treaty shall not exclude 

the protection of the SOEs as such would constitute an impermissibly strict reading of 

the Treaty. On the contrary, Claimant finds that a presumption in favour of extending 

protection to SOEs should apply. This is also an approach suggested by UNCTAD.39 

C. The jurisdiction of this Tribunal was established at the time of initiating the 

proceedings. Later changes to Claimant cannot deprive its jurisdiction, 

44. The fact that Bonooru’s shareholdings in Vemma increased up to 55%, and later 

changes to Vemma’s activities are not relevant to Vemma’s standing before this 

 
38 Blyschak, p.21. 
39 UNCTAD – Protection of national security, p.43. 
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Tribunal, given that the standing of claimant and the jurisdiction is assessed at the time 

of the proceedings’ commencement. 

45. It is common that investment tribunals decide the relevant date to assess the jurisdiction 

of a tribunal to be that of the initiation of the proceedings.40 Thus, if the tribunal has the 

jurisdiction on the date on which the dispute is referred to it, it remains to be so 

regardless of subsequent events.41 

46. Hence, in this case, the jurisdiction of this tribunal would also be assessed at the time 

of initiating the proceedings, which is 15 November 2020.42 As proven above, this 

tribunal would have the jurisdiction over such dispute. Therefore, even when 

considering the later changes to Vemma sufficiently turned Vemma into an SOE that 

discharges an essentially governmental function or acts as a state agent, such 

conversion only took place after the jurisdiction of this tribunal had been established. 

Therefore, those changes cannot simply deprive this Tribunal’s jurisdiction.  

CONCLUSION: In light of the above, this Tribunal would have the jurisdiction over the 

dispute. 

  

 
40 Mobil, ¶¶267 and 272; Teinver, ¶255 
41 Teinver, ¶255; Vivendi, ¶¶60, 61 and 63; See also Schreuer, p.161, ¶270; See also Lockerbie. 
42 Record, p.86, ¶1, l.3152. 
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ISSUE 2: The tribunal should grant the leave sought for filing amici submission from 

CBFI. However, CRPU’s submission should be rejected. 

47. The Claimant maintains that it agrees non-disputing parties to submit the written 

submissions which could argubly help the Tribunal in this proceeding. Regardless of 

that, such submissions must comply with the rules set out in the Article 9.19 CEPTA 

and the Article 41 of ICSID AFR. 

48. In this respect, the Claimant contends that: CBFI fulfills all of the required criteria and 

its application should be granted [A]; conversely, CRPU’s submission fails to meet 

those criteria and should be therefore rejected [B].  

A. CBFI’s submission adequately meet all the criteria set out in the governing rules. 

49. Respondent, seeking to prevent the admission of CBFI’s submission, raised three 

objections.43 However, it fails to discharge its burden of proof. 

50. The Claimant specifically contends that CBFI’s submission should be admitted since: 

Public interest is an irrelevant standard in the present case, on the contrary, CBFI has 

already fulfilled its obligation to file the submission in pursuit of its significant interest 

[I]; CBFI’s observations would assist this Tribunal in the determination of the case [II]; 

and finally, CBFI is completely independent from Claimant. CBFI’s member does not 

have any conflict of interest when CBFI files its submission [III]. 

I. Public interest is an irrelevant standard in the present case, and CBFI has already 

fulfilled its obligation to file the submission in pursuit of its significant interest  

51. According to Article 41.3(c) of ICSID AFR, upon receiving amicus submission, the 

Tribunal shall consider whether the non-disputing party has a significant interest in the 

proceeding.  

52. The significant interest is not clarified by either the CEPTA or the ICSID AF Rules. 

However, this element has generally been interpreted and such interpretation has been 

agreed by many tribunals. In order to establish a “significant interest” in the arbitration, 

the petitioner must prove that they have more than a “general” interest in such 

proceeding.44 In other words, the petitioner would have to explain how the rights or 

 
43 Record, p.24, ll.776 - 781. 
44 RPF, ¶4.6; Apotex, ¶33. 
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principles it may represent or defend might be directly or indirectly affected by [...] the 

outcome of the overall proceedings".45 

53. The current proceeding concerns the dispute between an investor and a host state. The 

investor claims that it has been treated unfairly, and the host state indeed breached its 

duty to provide the investor with FET treatment. The host State maintains that it has 

done nothing detrimental to the investment of the investor. As well stated in the its 

application, the outcome of this case shall have significant impact on the investments 

of many Bonoori investors, especially when considering that among them are 38 

investors who are also the member of CBFI.46 As further proven, if such treatments of 

the Respondent are not held accountable for breaching the CEPTA, many investments 

shall be at risk in case Mekar, once again, treats them arbitrarily and violates the treaty 

obligations. 

54. On the other hand, CBFI is an association representing Bonoori investors who invest 

not only in the Greater Narnian region but also internationally. CBFI aims at fostering 

a strong, competitive economic environment that is beneficial for the growth and 

development of Bonooru as well as the region.47 Furthermore, the Claimant is not the 

only member of CBFI to hold an investment rights in the territory of the Respondent. 

The evidentiary record even shows that there are the other two members who are 

pursuing the dispute with the Respondent. The outcome of this case does not only affect 

Claimant’s legitimate rights, but even those of many other investors. 

55. Therefore, the decision of this Tribunal shall tremendously affect a lot of investors, 

many among them are the members who the CBFI aims to represent. CBFI, on the other 

hand, would have a significant interest in this case. 

56. For avoidance of doubts, the Claimant notes that Article 41.3 ICSID AFR does not 

requires the non-disputing party to submit in pursuit of the public interest, as suggested 

by the Respondent in its comment.48 According to Article 31 of Vienna Convention on 

the Law of Treaties, the language of ICSID AFR shews that the drafters of the ICSID 

AFR do not intend to include this threshold, Claimant finds that such challenge is ill-

grounded.  

 
45 Apotex, ¶32. 
46 Record, p.16, ¶6, ll.516-519. 
47 Record, p.16, ¶2, ll.506-509. 
48 Record, p.24, l.776. 
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57. To further elaborate this point, Claimant would like to refer this Tribunal to the case 

Bear Creek Mining Corporation v. Republic of Peru. That dispute is governed by 

Canada-Peru Free Trade Agreement. Under Article 836 of such agreement,  

“In determining whether to grant the leave the Tribunal shall consider, among other 

things, the extent to which:  

(c)  the applicant has a significant interest in the arbitration; and  

(d)  there is a public interest in the subject-matter of the arbitration.”  

58. Since two elements were connected by the conjunction, and the significant interest, 

which is comparable to the present case, was differentiated from the ‘public interest of 

the arbitration’. If the governing regulations also have the same language while 

determining the criteria for the amici, it would suggest the treaty drafters’s intention 

that the public interest is an important element. In such cases, if the petitoner fails to 

prove the public-interest element in the case, the petitioner’s submission shall not be 

granted. However, both the CEPTA and the ICSID AFR in the present case do not 

require the petitioner to meet such threshold.. Hence, Claimant finds that the CBFI only 

needs to prove it has a signficant interest, instead of the public interest. 

II. CBFI’s observations would assist this Tribunal in the determination of the case 

59. Every point presented by CBFI is new, and considerably contributes to the 

determination of this Tribunal.  

60. Claimant notes that according to Article 41.3(a) of ICSID AFR,  the phrase “would 

assist the Tribunal in the determination of a factual or legal issue” is followed and 

clarified by the phrase “by bringing a…particular knowledge or insight…different 

from that of the disputing parties”. 

61. Firstly, CBFI provided information about the regulatory framework in Bonooru and its 

prevailing laws.49 First and foremost, such information has been completely new to this 

Tribunal. Besides, the citation of Bonoori sources of law may at some stages assist the 

Tribunal on assessing the jurisdictional matters or resolving any merits matter of the 

case in case the Tribunal need reference to the domestic legal structure of Claimant. 

62. Secondly, the information about the free market without the direction or instruction of 

the Bonoori government irrespective of their ownership structure is an insight from 

 
49 Record, p.17, ¶10, ll.544-546. 
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CBFI.50 CBFI would have a lot of experience in this sector because it is the national 

leader in public policy advocacy on national and international business.51 Such claim 

is an insight from an expertise. Further, it should be noticed this insight provides a 

different understanding from the mere clause “Bonooru today operates as a market-

based mixed economy”, which has been agreed by the parties. The known and agreed 

information only provides a generic information, whereas the CBFI’s submission 

provides a much different aspect of the economy. Claimant therefore finds the 

Respondent’s comment that such insight can never assist this Tribunal ill-grounded. 

63. Thirdly, CBFI claims that the nature of activities of such enterprises and not their 

purpose should guide a tribunal’s decision. This statement was not first raised in this 

Tribunal. In fact, there are many tribunals which have thoroughly discussed about such 

contention.52 Some of them have finally come to a conclusion that is similar to CBFI’s 

submission. This submission is directly relating to the legal issue, and it has not been 

mentioned by either Party. This is a knowledge that this Tribunal should know upon 

deterring this case.  

64. Next, the two remaining issues raised by CBFI are the statements referring to the social 

consequences in granting or denying the standing of the investors. The Claimant would 

like to highlight the language used by CBFI in their submissions. CBFI uses the word 

“such enterprises” instead of “Vemma” or “Claimant”. This illustrates that CBFI is 

viewing the matters from the persepective of protecting the legitimate rights of the 

investors as a whole. However, Claimant is only aiming its own rights in this dispute. 

Even if the Claimant’s rights are similar to those of other investors, they cannot be 

considered as parallel with or be unified as one. Regarding this matter, the Claimant 

would refer to the decision of the Tribunal in Bernhard where it comments on the 

Claimant’s observation: “The Arbitral Tribunals are not persuaded, on the basis of the 

indigenous communities' desire to have their claimed rights recognized by the Parties 

or indeed by these Tribunals, that they are "aligned" with the Respondent”.53 Thus, the 

submission of CBFI in this regard should not be considered as basically the same thing 

with those of Claimant. On the contrary, similarly as above, CBFI is the national leader 

in public policy advocacy on national and international business issues, the perspective 

 
50 Record, p.17, ¶10, ll.547-549. 
51 Record, p.16, ¶2, ll.506-509. 
52 CSOB, ¶20. 
53 Bernhard, ¶51. 
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it is bringing to the tribunal would help the Tribunal by visualizing the social 

consequences, which are factual matters, when making decision.  

65. Lastly, each of those submissions by CBFI can bring a new understanding and greatly 

assist this Tribunal upon deliberation when determining the factual or the legal issues 

in the present case. Therefore, even in case this Tribunal finds that one of them is not 

useful, the Tribunal should still not deny the whole amici submission. 

III. CBFI is completely independent from Claimant. CBFI’s member does not have 

any conflict of interest when CBFI files its submission. 

66. The Claimant acknowledges that should there be any dependence of amici on either 

disputing party, that may give rise to doubts regarding the conflict of interest. Such 

dependence and conflict of interest may be a ground for a Tribunal to deny the amicus.54 

However, that is not the case at hand.  

67. In this regard, the Claimant submits that: firstly, CBFI is completely independent from 

Claimant [a]; and secondly, CBFI’s member, specifically Lapras Legal Capital, does 

not have any conflict of interest when CBFI files its submission [b]. 

a. CBFI is independent from the Claimant  

68. The “independence” element has not been defined by any instruments in the present 

case. In reality, there are not any established elements that the Tribunal would assess 

when deciding the independence of an amici. However, in general, it is agreed by many 

jurispudences that the relevant question to assess whether an amicus petitioner remains 

independent is whether there is a relationship of control or the determinative influence 

of a party to the dispute on the submission of the brief.55 Further, Article 9.19 of the 

CEPTA also requires the applicant to disclose, among other things, the financial 

assistance that the NDP receives from the disputing parties. Therefore, there would be 

two elements that this tribunal should consider, including the relationship of financial 

dependence and the relationship of control or the determinative influence when writing 

the amicus brief. 

69. Firstly, Claimant is merely one member out of a lot of members in CBFI. The 

membership fee in this association is calculated based on the number of employees in 

 
54 Suez, ¶24. 
55 Schliemann, p. 380 
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the organisation, the highest being BAK 1500.56 In other words, no matter how large 

Claimant might be, essentially speaking, Claimant’s contribution is not that much and 

is not different from any other members of it size. 

70. In Eli Lilly, the tribunal concluded that membership of a disputing party in an applicant 

does not mean a lack of independence of the applicant per se.57 In the case at hand, 

Claimant is only a member of CBFI.58 Its financial contribution to CBFI is not different 

from any other members of it size and the evidentiary record also does not illustrate 

any other contribution of Claimant in CBFI. In UPS v. Canada, the contribution of the 

Claimant in the petitioner is significantly more,59 yet, the tribunal did not consider this 

to be sufficient grounds to reject petitioners for lack of independence.  

71. Also, as disclosed by CBFI, it has received no financial or other assistance in the 

preparation of the amicus submission from any government, person or organization 

associated with Vemma or otherwise.60  

72. Secondly, with respect to the determinative influence when writing the amicus brief, 

CBFI is not influenced by any entity and make decisions in its own discretion. Under 

the CBFI’s “Amicus Brief Submission Guidelines,” the matter relating to the amicus 

submission to any dispute shall be discussed and voted by the Committee members.61 

CBFI’s decisions therefore does not reflect any sole member’s choice but is rather a 

decision made by all members. 

73. Therefore, upon making decision to submit the amicus submission, CBFI is completely 

independent from any entity. 

b. CBFI’s member, specifically Lapras Legal Capital, does not have any conflict of 

interest when CBFI files its submission. 

74. There is not any conflict of interest whatsoever upon the CBFI’s its amicus submission. 

Firstly, CBFI’s guidelines made it clear that any member having the conflict of interest 

in a dispute will not be able to discuss or vote in relation to such dispute; and secondly, 

the entity filing this amicus submission is CBFI itself, but not its members. 

 
56 Record, p.87, ¶11, l.3201. 
57 Eli Lilly, ¶E. 
58 Record, p.16, ¶7, l.520. 
59 UPS, ¶73. 
60 Record, p.16, ¶3, ll.510-515. 
61 Record, p.87, ¶12, l.3203. 
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75. Under the CBFI’s “Amicus Brief Submission Guidelines,” members of the CBFI’s 

Executive Committee cannot participate in discussions or votes in relation to a dispute 

in which they have a conflict of interest.62  

76. As prescribed by the Guidelines, a conflict is presumed to exist when an Executive 

Committee member “is a party to the case or has a direct financial interest in the 

outcome of the case.” It is the clear that Lapras is not a party to the current case. The 

only relationship that it has with the Claimant is that it gave Claimant some advices. 

However, the advices given to Claimant were restricted to potentional litigation funding 

and funders.63 The record also gives no evidence that Lapras can force Claimant to start 

a claim against Respondent. Similarly, Lapras is also not the funder, it cannot ensure if 

there is any funders or not. Its role is solely counselling in the potential litigation 

funding perspective and it could not exercise any influence in the arguments of the 

Claimant. Thus, to assume that it has any interest in the outcome of the case is not 

convincing thereto, not the mention the high threshold of direct interest. 

77. Therefore, there is not any reasonable ground to doubt that the participation of Lapras 

Legal Capital in this arbitration through CBFI would raise a conflict of interest.  

B. CRPU’s amicus submission has raised a matter that is out of scope of the dispute, 

thus it should be rejected. 

78. Article 41.3(b) of ICSID AFR stipulates that the non-disputing party submission would 

address a matter within the scope of the dispute. In other words, if the submission of an 

amici addresses a matter outside the scope of the dispute, they shall be rejected. 

79. CRPU opines that  the rights received by Vemma Holdings were procured by means of 

bribes paid to Mr. Dorian Umbridge, the Chairperson of the Committee; and The 

assessment of the legality of Vemma’s investment is crucial to the determination of the 

Tribunal’s competence-competence 64  This inquiry is about the legality of the 

investment, which is also known as ratione legis.65 However, Claimant finds that this 

inquiry is falling out of scope of the dispute. 

80. The legality requirement is taken into consideration when determining the jurisdiction 

ratione materiae. In Fraport, the tribunal decided that “because there is no "investment 

 
62 Record, p.87, ¶12, ll.3205-3207. 
63 Record, p.16, ¶7, l.521. 
64 Record, p.19, ll.635-637. 
65Vaccaro, pp. 70-90. 
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in accordance with law", the Tribunal lacks jurisdiction ratione materiae”.66 In the 

same vein, the tribunal in Inceysa denied jurisdiction as the investment was made in a 

fraudulent manner, which was clearly unlawful under the laws of El Salvador. 67 

Similarly, the tribunal in Kardassopoulos addressed the lawfulness of the investment 

to analyse its jurisdiction ratione materiae.68 

81. However, this inquire falls out of scope of the dispute. There is not any a clear definition 

in the applicable instruments regarding the definition of “dispute”. However, 

investment tribunals have commonly relied on the well-established definition of 

“dispute” in the international law. 69  In short, as defined by Permanent Court of 

International Justice in Mavrommatis Palestine Concessions, a “dispute” is defined as 

“a disagreement on a point of law or fact, a conflict of legal views or of interests 

between two persons.”70 

82. The tribunal in Sociedad has even summarized the key characteristics of a “dispute” as 

evidenced in investment treaty jurisprudence.71 In the same vein, many tribunals have 

concluded that to qualify as a “dispute”, there must be at least a minimum level of 

communication between the involving parties, where a party must positively oppose 

the opposing views.72 

83. However, the jurisdictional dispute of the disputing parties is regarding the question “Is 

claimant a national of another Contracting Party” pursuant to Article 9.2 of the CEPTA. 

In other words, the jurisdictional dispute between the parties is about the jurisdiction 

ratione personae, 73 but not other aspects of jurisdiction. 

84. Therefore, apart from jurisdiction ratione personae, other matters including jurisdiction 

ratione materiae, ratione loci and ratione temporis is not disputed by the disputing 

parties. In other words, those matters are not within the scope of dispute between the 

parties 

 
66 Fraport, ¶401.  
67 Inceysa, ¶207, 255. 
68 Kardassopoulos, ¶142. 
69 Crystallex, ¶447; Georgia, ¶30. 
70 Mavrommatis, p.11. 
71 Sociedad, ¶268. 
72 Bahgat, ¶300; EuroGas, ¶437;  
73 Douglas, p.285. 
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85. Further, as pointed out by the tribunal in UPS,74 the jurisdictional matters are not among 

those which are appropriate for the Petitioners to make submission.  

86. Similarly, in Apotex, 75  on 25/8/2011, the petitioner (BNM) intends particularly to 

address the question whether the application would constitute “investments” under 

Article 1139 of the NAFTA. Later, on 7 February 2013, the Claimants indicated to the 

Tribunal that they no longer claim damages for the loss of the opportunity to launch 

new products during the Import Alert. Consequently, the Claimants stated that the 

jurisdictional challenge was no longer presented. Finally, the Tribunal determined that 

the petitioner’s proposed submission addresses a non-issue outside the scope of the 

dispute.  

87. As can be seen, in such case, since the matter of ratione materiae is not a disputing 

matter between disputing parties, the Tribunal concluded that the matter raised by the 

amici is outside the scope of the dispute. Similarly, given that CRPU is raising a 

problem that is not disputed by any DP, that matter should be construed to be outside 

the scope of the dispute. 

88. In accordance with the Article 41.3(b) of ICSID AFR, the amicus submission of CRPU 

should be rejected. 

89. For avoidance of doubt, the Claimant is not challenging the competence-competence 

of this Tribunal. Claimant fully acknowledges that this Tribunal may assess any aspect 

of its jurisdiction, regardless of the parties’ opinions.76 However, Claimant maintains 

that is the power delegated to the Tribunal. Specifically, the governing rules provides 

that the amicus submission must be within the scope of the dispute. In other words, the 

submission must be within the matters on which the disputing parties have 

disagreements. However, the CRPU’s submission has not met this threshold, it should 

be rejected on that ground regardless of the Tribunal’s power. 

CONCLUSION: CBFI submission should be granted. On the contrary, CRPU’s submission 

should be rejected since it addresses a matter outside the scope of the dispute. 

 
74 UPS, ¶71. 
75 Apotex, ¶30. 
76 ICSID AFR, Article 45(1). 
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ISSUE 3: The Respondent failed to accord Claimant’s investment with FET under Article 

9.9 of the CEPTA 

90. As a Contracting Party of the CEPTA, under Article 9.9, Respondent bears the 

obligations to accord the investment of Claimant in Caeli with FET under both the 

substantive and the procedural dimensions.77 This can be demonstrated through the 

qualified formulation used for the concerned FET clause as the Contracting Parties 

included additional substantive contents to assist the Tribunal in interpreting and 

applying the standard.78 Here, Article 9.9.2 of the CEPTA encapsulates the possible 

breaches of the FET standard, including: 

(a) denial of justice in criminal, civil or administrative proceedings; 

(b) fundamental breach of due process, including fundamental breach of 

transparency, in judicial and administrative proceedings; 

(c) arbitrary or discriminatory conduct; 

(d) abusive treatment of investors, including coercion, duress, and harassment;  

(e) a breach of any further elements of the fair and equitable treatment obligation 

adopted by the Parties in accordance with Art.9.22. 

91. Besides, Article 9.9.3 of the CEPTA goes a further step by making it clear that a 

Tribunal may consider legitimate expectation when applying the FET standard, which 

eases the controversy of whether this is an element to the standard under customary 

international law.79 

92. Regarding the threshold for violations, although Claimant acknowledges that the 

Contracting Parties of the CEPTA had explicitly linked the FET standard to a high 

benchmark through the MST, the Neer80 formula is not applicable to the case at hand.81 

This is because the Neer case in 1929 only endorsed the protection for natural persons 

and no longer reflects the modern FET standard.82 Hence, the applicable threshold must 

take into account the development of the standard through time.83 

 
77 Kenneth J. Vandevelde pp.49-50.  
78 UNCTAD, Fair and Equitable Treatment, p.17. 
79 Roland Kläger pp.164-169. 
80 Neer ¶5. 
81 Cargill ¶¶.284-285. 
82 H. Haeri ¶30-33. 
83 ADF ¶179; Waste Management ¶93. 
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93. The Claimant asserts that Respondent has violated its obligations under the FET 

standard when implementing measures that amount to arbitrariness [A], discrimination 

[B], denial of justice under the form of undue delays [C], and fundamental breach of 

due process [D]. These measures shall constitute violations when being considered 

either individually or conjunctively [E]. 

A. The CCM acted arbitrarily towards Caeli 

94. In the international investment sphere, there are generally three different schools that 

seek to define the meaning of arbitrariness, 84  namely through dictionaries’ 

definitions,85 through the twofold test developed by the ICJ in the ELSI case86 and 

through the criteria proposed by Professor Christoph Schreuer.87 However, the two 

former approaches have been criticized as leading to an extreme case-by-case approach 

that fails to provide guidance for subsequent Tribunals.88 Hence, the Claimant now 

invokes the latter test among the three. 

95. Accordingly, Professor Schreuer had enumerated a set of measures that can be deemed 

as arbitrary, 89 including those that: 

a. inflict damage on the investor without serving any apparent legitimate purpose;  

b. are not based on legal standards but on discretion, prejudice or personal 

preference;  

c. are taken for reasons that are different from those put forward by the decision 

maker; or  

d. are taken in willful disregard of due process and proper procedure.  

96. Essentially speaking, this test focuses on the rational relationship between the measures 

and its underlying policy justification.90  

97. Thus, the Claimant contends that the CCM acted arbitrarily when initiating the First 

Investigation in September 2016 [I] and when maintaining the airfare caps throughout 

the economic crisis in 2017 [II]. 

 
84 Marc Bungenberg pp.798-800. 
85 Ronald ¶221; Occidental ¶162.  
86 Azurix ¶392; Noble Ventures ¶¶177-178; Siemens ¶318; Duke Energy ¶378. 
87 EDF ¶303; SAUR ¶488; Toto ¶157. 
88 Heiskanen ¶¶103-104 (2008). Kurt J. Hamrock pp.849-863. 
89 C. Schreuer p.188.  
90 Heiskanen Veijo pp.103-104. 
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I. The First Investigation initiated by the CCM was arbitrary 

98. To begin with, the Claimant maintains that the CCM did not base on legal standards 

but rather on its own discretion and prejudice when initiating the First Investigation in 

September 2016. In substance, this resulted in the first kind of arbitrary conduct 

provided by the Schreuer’s test.  

99. Chapter III.(2) of the MRTPA stipulates the legal standards for suo moto investigations 

initiated by the CCM as follows:  

“(2) The CCM may open an investigation into behaviour it deems anti-competitive, suo 

moto if the following circumstances are met:  

(a) a corporation obtains a market share greater than 50%. The CCM may exercise 

discretion in industries that require special attention to open an investigation where a 

corporation owns a lower market share. The use of discretion should be exceptionally 

rare; 

…” 

100. In other words, the CCM only has the authority to look into single-firm conducts and 

most likely in cases where such firms enjoy a market share greater than 50%. The law 

only allows exceptions in extremely rare cases, which puts the burden of proof on the 

CCM to explain otherwise. 

101. Firstly, the CCM deliberately combined the market shares of Caeli and the Royal 

Narnian to meet the 50% threshold set out by the MRTPA,91 which is arbitrary at heart. 

Like other major legal systems around the world,92 the Respondent’s domestic antitrust 

law also explicitly distinguishes between single-firm conducts and collaborations 

among competitors. 93  For the First Investigation, the CCM alleged that Caeli 

implemented predatory pricing strategies, which is a single-firm conduct, 94  yet 

emphasized on the combined market share between 02 distinct firms. 

102. Moreover, one of the most striking features of the aviation industry in recent years is 

the cooperation between airlines. 95  Besides, the CCM had approved Caeli’s 

 
91 Record, p.34, ¶36, l.1158. 
92 EU Competition Law Art.101-102. US Antitrust Act. Section 2, FTC’s Antitrust. 
93 Record, p.49, ll.1674-1676. 
94 Record, p.48, ll.1648-1649. 
95 OECD Competition ¶8. 
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participation in the Moon Alliance in 2011. 96  Yet, the CCM singled out the co-

operation between Caeli and one among five members 97  of this alliance when 

conducting the First Investigation and never proceeded to investigate any other airlines 

alliance member alone or in combination.98 This demonstrates how the CCM only used 

the combined market shares as an excuse to meet the legal threshold. 

103. Secondly, in case the Respondent argues that the CCM essentially can still investigates 

entities who enjoy less than a 50% market shares, the CCM has never provided any 

rationale on how the given industry “requires special attention”. Although it is true that 

any State could have retained the right to monitor the aviation industry, the emerging 

trend among countries is to liberalize this economic sector.99 As a State that is still in 

transition to achieve a market-based economy,100 Respondent learnt it the hard way of 

how too much intervention from the State does not secure the growth for airlines.101 

Still, no explanation was given on part of the Respondent. 

104. On top of that, the reasons provided relating to secondary slot trading cannot be deemed 

as a proper explanation as it carries no rational relationship between predatory pricing 

strategies. On the one hand, price competition can be achieved through single-firm 

conducts and thus, can be boiled down to the firm abusing its dominant position on the 

market. This is the core reason why the CCM initiated the First Investigation.102 On the 

other hand, slot allocations are common in the aviation industry and States mainly 

provide conditions for trading mechanisms.103 As there is no explicit prohibition on 

such practice within the Respondent’s legal system nor any guidelines for compliance, 

the fact that the CCM grounded the First Investigation for joint conduct and joint market 

shares to investigate a single firm manifests how it acted at its own discretion. 

CONCLUSION: The CCM disregarded the requirements set out in the MRTPA when 

initiating the First Investigation, especially through its prejudice towards airlines alliance. 

 
96 Record, p.32, ¶25, ll.1042-1043. 
97 Record, p.29, ¶11, ll.938-940. 
98 Record, p.34, ¶36, ll.1158-1159. 
99 Effects of Airlines Alliance p.1. 
100 Record, p.29, ¶12, ll.943-946. 
101 Record, p.30, ¶¶15-18. 
102 Record, p.34, ¶36, ll.1150-1151. 
103 OECD Competition ¶57. 
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II. The CCM arbitrarily maintained the airfare caps throughout the economic crisis 

in 2017 

105. The Claimant asserts that the maintenance of the airfare caps did not conform with the 

requirements set out in the MRTPA [a] and concurrently, was taken for reasons that are 

different than those put forward by the CCM in the first place [b]. The following 

analysis corresponds with the third and fourth types of measures laid down in the 

Schreuer’s test. 

a. The CCM did not comply with the due process set out in the MRTPA 

106. Chapter III.(4).(e) MRTPA lays down the requirements for any interim measure 

imposed by the CCM, which reads: 

“(e) in cases of urgency due to the risk of serious and irreparable damage to 

competition, the Tribunal, acting on its own initiative may by decision, on the basis of 

a prima facie finding of infringement, order interim measures for preventive purposes. 

Such a decision shall apply for a specified period of time and maybe renewed insofar 

this is necessary and proportionate;”104  

107. Simply put, there are three requirements in total: (*) the measure need to be for 

preventive purposes, (*) the application need specification timewise and (*) it can only 

be renewed if it is necessary and proportionate. 

108. Although it is not the Tribunal’s position to interpret Respondent’s domestic laws, the 

treatment provided must at least meet the MST under customary international law. 

Hence, the law must be applied in a reasonable manner.105 

109. By March 2017, a currency crisis occurred in the Respondent state that made the 

inflation rate increase exponentially, resulting in the rise in cost for every day item.106 

Consequently, the aviation industry found itself in a difficult position as by the time 

customers actually get on airplanes, the airfares they paid had lost its value 

considerably.107 Even for other competitors within the market, the need to maintain the 

value of the airfares against the inflation rate is crucial.108 

 
104 Record, p.47, ll.1623-1626.  
105 Patrick Dumberry pp.123-124. 
106 Record, p.35, ¶39, l.1188. 
107 Record, p.36, ¶42. 
108 Record, p.35, ¶40, ll.1191-1193. 
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110. However, the CCM rejected the request from Claimant to review the airfare caps and 

only pegged them to the inflation rate calculated by the Central Bank at the beginning 

of each year.109 This demonstrates how the CCM did not consider the proportionality 

of the interim measure, even when the surrounding circumstances had fundamentally 

changed. 

b. There is no rational relation between the initial purpose of the airfare caps and their 

application during the economic crisis 

111. The airfare caps were initially imposed to prevent Caeli from earning supra-competitive 

profits.110 However, this is no longer a concern during the economic crisis, yet the CCM 

still insisted on applying such measure. 

112. The tribunal in Crystallex v. Venezuela found an arbitrariness and assessed that the 

reason for the global warming issue in Venezuela was not an actual reason for the 

government to enact the Permit denial letter but rather another different reason.111  

113. To begin with, predatory pricing strategies comprise of two stages: 112  setting 

comparatively low price to drive competitors off the market and raising the price to 

earn supra-competitive profits to offset the loss incurred during the first stage. In 

essence, the damages upon the economy of this business strategy can only be seen 

during the second stage, after an entity had lessened the competition within the market. 

114. For the case at hand, even if Caeli was under suspicion of employing this business 

tactic, it has not finished the first stage as no competitors had been driven off the market 

up until the economic crisis in 2017. Yet, what Caeli was requesting from the CCM 

boiled down to raising the ceiling price for them to increase the airfare. This contradicts 

the starting point of predatory pricing itself since the rise in airfare caps indicates how 

supra-competitive profits can longer be earned from that point forward. 

115. However, the CCM kept the caps intact upon the request of Caeli and renewed them 

twice since then.113 Upon the second renewal, the CCM even based on the combined 

market shares between Caeli and the Royal Narnian once again, despite not having 
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found any violations relating to their cooperation after the two investigations. This 

illustrates the true intention behind the caps, which is to reduce Caeli’s shares. 

CONCLUSION: The CCM did not comply with the due process set out in the MRTPA and 

in fact did not maintain the caps in accordance with its initial purpose. 

B. Respondent acted discriminatorily towards Caeli through the denial of subsidies 

under the Executive Order 9-2018 

116. While nationality-based discrimination falls within the scope of the NT/MFN clause, 

prohibitions against discrimination under the FET standard protect investors against 

measures that specifically target at them on other manifestly wrongful grounds, such as 

gender, race, religious believes, etc. 114 However, the intention to discriminate only 

plays a secondary role115 as it is the consequence that plays the key role in analysis.116 

117. Moreover, the concerned measure need not to be in violation of the domestic law to 

constitute violation of discrimination under the FET standard.117 

118. Under the “three-part” test for findings of discrimination, it is necessary to:118 

“a) identify the relevant entities of the national treatment comparison, to determine 

whether they are in like circumstances;  

b) consider the relative treatment received by each such entity so as to ascertain the 

best level of treatment available to any other domestic or foreign investor; and  

c) consider such factors as may be relevant to justify any difference in treatment.” 

I. Caeli and its comparators were in like circumstances 

119. Caeli and other foreign airlines in question can still be deemed as being in like 

circumstances even when the Tribunal adopted the narrowest interpretation of this term. 

This is because dispute in relation to this matter only arise in cases where the entities 

in question are from different economic sectors.119 

 
114 UNCTAD, Fair and Equitable Treatment pp.81-82. Ursula Kriebaum p.797. 
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120. For cases where firms are subject to the same laws and regulations within the same 

sector, they shall be viewed as being in comparable situations.120 In the given case, Caeli 

and its competitors all participated into the aviation industry as passenger air carriers. 

121. Furthermore, Caeli also shares other similarities with its competitors, namely being 

foreign-owned airlines,121  having suffered from the consequences of the economic 

crisis and having received subsidies from its home States.122 

II. Caeli was treated differently from its comparators 

122. On 25 September 2018, Mekar government passed Executive Order 9/2018, granting 

subsidies for airlines affected by the economic crisis in 2017.123 

123. Even though Caeli’s application for subsidies under the Executive Order 9-2018 is 

rejected without any reason given, both Star Wings and Jet Green receives subsidies 

from Respondent.124 

III. There was no justification provided for the difference in treatment 

124. Although Claimant acknowledges that not every different treatment constitutes a 

violation of discrimination as long as there was a reason that could justify the different 

treatment,125 Respondent has never provided any reasons for the refusal of subsidies.  

125. It is also important to look into the surrounding context that could possibly justify the 

difference in treatment. 126  Also, the measure taken need to be proportionate in 

comparison with the initial public interest in question.127 

126. For the aviation industry, competition matters because it is directly beneficial for the 

consumer welfare, especially through price competition and the rapid expansion of 

aviation network.128 However, the Respondent chose to provide different treatments for 

airlines within the same sector and fell back onto its original pattern of highly 

intervening with the market.129 Subsequently, the Claimant could not gain access to the 
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loans under the subsidies programs130 and later on could not secure loans to save itself 

from bankruptcy.131 Ultimately, even when the Respondent has taken over Caeli, it was 

left with no other option than to provide financial aids, capital infusion, fines 

suspension, etc.132 The downfall of such airline giant could have been avoided had there 

been timely support through sophisticated time. 

CONCLUSION: Respondent has acted discriminatorily under the subsidies program without 

providing any rationale to justify for such approach. 

C. Denial of Justice for undue delay in judicial proceeding 

127. The essential basis of a denial of justice is that a foreign national has suffered a 

procedural injustice when seeking the procedural and substantive protection granted by 

the law.133 Accordingly, undue delay is widely accepted as a classic instance of a denial 

of justice.134 In determining an undue delay for a violation of denial of justice, the judge 

is required to decide in case-by-case basis whether the prolong in judicial proceedings 

is reasonable and productive.135 

128. In Toto, the Tribunal emphasized on the relevance of complexity of the matter, whether 

the Claimants availed themselves of the possibilities of accelerating the proceedings, 

and whether the Claimants suffered from the delay. 136  The Tribunal in Petroleum 

Services also followed the same approach.137  

129. For the case at hand, Claimant submitted 02 different claims into the Respondent’s 

court system, one relating to the airfare caps138 and the other corresponding with the 

fines,139 both of which were treated with undue delay. 

130. Firstly, there is no fact in this case at hand indicating the complexity of the cases. On 

15 June 2019, Justice VanDezer rendered a decision on the airfare caps and only used 

the evidence submitted by the CCM as the basis. In the end, “on a balance of 

convenience”, the judge concluded on the case despite disagreeing with the rationales 
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given by the State authorities.140 No further attempt was done to clarify on the case 

should it be deemed as complex. Similarly, the court never tried to assert that the claim 

on the fines were complex. 

131. Second, there is no evidence that any action by Claimant has actively and significantly 

contributed to the delays. In fact, Claimant requested the hearing to be conducted as 

soon as possible and participated in the hearings scheduled by the courts timely.141 

132. Third,  it must be noted that it is the State’s obligation to provide and maintain an 

available and well-organized court system for administering justice.142 However, the 

deficiency of Respondent’s court system through long-term backlogs and congestion 

has lasts for decades, Respondent fails to fulfill its obligation to provide a decent 

judicial system to access justice.   

133. Fourth, Caeli was in the need for the celerity of decision. In the case at hand, time was 

of the essence. The more lingering the proceedings are, the more extreme the 

consequences inflicted onto Caeli turn out to be. For the first claim, the 2017 economic 

crisis resulted in significantly increasing inflation, which hurt Caeli’s revenue as the 

days went by. Ultimately, Caeli had to shut down the routes, returned the old aircraft, 

cut off 30% off its staff, cancel existing purchase orders.143 Regarding the claims on 

the fines, although Respondent kept insisting that the matter was not urgent since they 

cannot be enforced pending Court reviews,144 the pending fines do have impact on 

Caeli’s attempt to save itself from insolvency and attracting potential buyers for 

Claimant’s shares. Indeed, Caeli could not apply for a favorable loan at the State-

Controlled bank of Mekar due to the fines of the CCM145 and when Claimant had the 

intention to sell its stake in Caeli, the large fines prevented Claimant from attracting 

another bona fide third party. 

134. Finally, Respondent can not base on national standard146 as a reason for its undue delay 

since Respondent is obliged to give Claimant the minimum standard of treatment 

following an international perspective standard. And that, the minimum standard of 

 
140 Record, p.38, ¶54. 
141 Record, p.38, ¶52. Record, p.40, ¶64, ll.1399-1400. 
142 Berk Demirkol ¶159. 
143 Record, p38, ¶53.  
144 Record, p.37, ¶50, ll.1296-1297. 
145 Record, p.38, ¶51, l.1308. 
146 Record, pp.29-30, ¶13.  
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treatment is the floor, an absolute bottom and below it can not be accepted by the 

international community. Respondent cannot use the average time which derived from 

the deficiency of the judicial system to satisfy an international minimum standard. 

D. Fundamental Breach of Due Process in Judicial Proceeding 

135. A fundamental breach of due process occurs when there is a manifest error in judicial 

procedure147 or a manifest injustice that leads to an outcome which offends the sense 

of judicial propriety148.  

136. Claimant submits that Respondent fails to give the Claimant the opportunity to have 

the evidence considered by the courts in accordance with due process in judicial 

proceeding.149 Particularly, (1) there was a strong circumstantial evidence indicating 

corruption; However, (2) Respondent ignored to examine the evidence in an 

unreasonable and prejudice manner, and therefore, constituted (3) a fundamental breach 

of due process which led to an outcome that offended the judicial propriety.  

I. The circumstantial evidence strongly indicates corruption 

137. First, the evidence was prepared by CILS which has been internationally recognized as 

neutral and impartial150. It was an audio recording capturing a conversation between 

Mr. Cavannaugh and Mekar Airservices with the former accepting a bribe offered by 

the latter151 to render a favorable award.   

138. Second, the audio recording had been confirmed by 3 independent experts in Goponga 

and Mekar152 that the voice in the recording was, indeed, of  Mr. Cavannaugh. 

139. Third, it was Mekar Airservices who failed to prove that they did not involve in 

corruption with Mr. Cavannaugh during the proceeding of the Supreme court of 

Sinnograd. 

140. Finally, the Supreme Court of Sinnograd relied on the evidence prepared by CILS and 

decided to set aside the award since they found a grave, precise, and consistent indicia 

that Mr. Cavannaugh accepted bribes from the representative of the Mekar 

 
147 Al-Bahloul ¶221. 
148 Waste Management ¶98; Lowen ¶132; Mondev ¶127. 
149 Berk Demirkol ¶192. 
150 Record, p.64, ¶11, l.2181. 
151 Record, p.39, ¶60, ll.1372-1374. 
152 Record, p.61, ¶3, ll.2087-2088. 
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Airservices153. It must be noteworthy that, between 2010 and 2020, the World Justice 

Project’s Rule of Law Index consistently ranked Sinnoh among the top-10 countries 

with respect to the administration of civil and criminal justice, emphasizing that courts 

in Sinnoh are “virtually free of discrimination, corruption, and improper influence by 

public officials”. Thus, the decision of the Supreme court of Sinnograd must be a 

credent material.154 

II. Respondent ignored to examine the evidence in an unreasonable and prejudice 

manner 

141. Every court is obliged to be objective, impartial, and be subject to the prudential 

concern of every aspect of facts and law in order to release his decision. Justice should 

admittedly be refused by an evidently unjust and partial decision.155  

142. However, in the case at hand, instead of providing Caeli the right to have the evidence 

considered with due process, the court simply refused to give credence to the evidence 

and then fails to decide on the issue of corruption in the May 2020 award. The reason 

for the refusal is not because the inaccuracy of the circumstantial evidence itself, but 

because the one who reveals the evidence.156 Despite the veracity of the evidence, the 

court’s refusal is manifest unreasonable and bases on prejudice manner that no impartial 

court could have made.  

III. The actions of Respondent’s courts led to an outcome that offended the judicial 

propriety 

143. It is acknowledged that a decision of a court which falls so far below accepted minimum 

standards and lead to the result that was so surprising that propriety and competence 

had to be questioned.157  

144. According to Mekari law, an evidence on record is sufficient to become a strong 

circumstantial evidence to deny recognition or enforcement an award tainted with 

corruption.158 However, the Mekar courts fails to give Caeli the right to have evidence 

 
153 Record, p.63, ¶10, l.1279. 
154 Record, p.90, ¶8. 
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considered and refuses to examine the strong circumstantial evidence tainted with 

corruption in an unreasonable and prejudice manner.  

145. Hence, the High Commercial court renders an award which is contrary to either the 

decision of the Supreme court of Sinnograd or the criticism of those arbitration 

reports.159 This decision is not only contrary to the public policy of Mekar but also 

contrary to the objective purpose of the CEPTA which is to eliminate bribery and 

corruption.160  

146. Even when Caeli appealed the decision of the High commercial court to the Superior 

court, Caeli once again was refused the right of due process in judicial proceeding. The 

Superior court of Mekar dismisses Caeli’s appeal by a merely cursory review.161 

147. Moreover, it must be noted that the higher court must be independent with the decision 

of the lower court and has to examine the case by his own legal reasoning. However, 

the Superior court of Mekar dismissed the appeal since they would refrain from 

substituting the judgement of the lower court and they found nothing surprise in the 

judgement of the lower court.162  

148. Those actions of Respondent’s courts add up to the fundamental breach of due process 

in judicial proceeding and leads to a result that a competence or judicial propriety has 

to be questioned. 

E. THESE MEASURES SHALL CONSTITUTE VIOLATION WHEN BEING 

CONSIDERED INDIVIDUALLY OR CONJUNCTIVELY 

149. Although the concept of “creeping expropriation” has been long established, the 

concept of “creeping violation of FET” was first explicitly applied by the tribunal in El 

Paso as:163  

“A creeping violation of the FET standard could thus be described as a process 

extending over time and comprising a succession or an accumulation of measures 

which, taken separately, would not breach that standard but, when taken together, do 

lead to such a result”.164  

 
159 Record, p..39, ¶59, l.1363. 
160 Record, p.71, l.2495. 
161 Record, p.68, ¶12, l.2371. 
162 Record, p.68, ¶12, l.2371. 
163 S. Vesel p.553. 
164 El Paso ¶518. 
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150. This concept has been recognized and adopted by the international tribunals in finding 

a violation of FET standard.165 

151. For the case at hand, through a series of measures that spread over time, each inflicting 

more damages onto Caeli when being taken with the subsequent, Respondent’s 

measures do carry cumulative effect. ? 

152. Hence, even when the Tribunal finds that an individual measure has not met the 

threshold of the concerned FET standard, it should be reconsidered conjunctively in 

relation to other measures implemented by the Respondent. Thus, the cumulative effect 

they have shall amount to violations of the FET standard under Article 9.9 of the 

CEPTA.  

  

 
165 B3 Croatian Courier ¶840. 
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ISSUE 4: Claimant shall be entitled to the “Fair Market Value” standard of 

compensation 

153. The obligation inflicted upon the Respondent is to compensate for the damages caused 

by unlawful violations, not of lawful expropriation. As Amerasinghe has pointed out: 

"It is important in all cases to distinguish between unlawful takings of property and 

lawful takings. In the former what is due is damages. In the latter the alien must be 

compensated. There is clearly a distinction between the two cases, damages being 

naturally usually heavier than compensation".166 

154. The concerned CEPTA went against such basic principle by providing investors with 

damages under the MV standard in accordance with Article 9.21 while allowing 

investors affected by lawful expropriation a much more favorable standard of 

compensation – the FMV under Article 9.8 [A]. 

155. Furthermore, there exists another BIT between Respondent and the State of Arrakis, 

which provides investors with the FMV standard of compensation.167 Therefore, under 

the MFN clause in Article 9.7 of the CEPTA, Claimant can import the more favorable 

treatment [B]. 

A. The FMV standard is more favorable than the MV standard 

156. Compares to the MV standard, the FMV standard more well established and defined 

that has been adopted by multiple tribunals for breaches of non-expropriation clauses168 

[I]. Furthermore, the difference in date of valuation can also lead to one being less 

favorable than the other [II]. 

I. The FMV standard is considerably more well-defined and is based off objective 

standpoint compares to the MV standard 

157. First of all, in CME, the Tribunal defined the FMV standard as: 

“The price, expressed in terms of cash equivalents, at which property would change 

hands between a hypothetical willing and able buyer and a hypothetical willing and 

able seller, acting at arm’s length in an open and unrestricted market, when neither is 

 
166 C. Amerasinghe pp.22, 37. 
167 Record, p.84, Article 13. 
168 Guiguo Wang p.181. CME ¶491, CMS ¶402, Azurix ¶430. 
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under compulsion to buy or sell and when both have reasonable knowledge of the 

relevant facts."169 

158. This definition corresponds with those put forward in the International Valuation 

Standards,170 by the OECD,171 and even in the US legal system.172 From here, it can be 

concluded that the standpoint for valuation under the FMV standard is from the 

perspective of a hypothetical third buyer. This is reflected in the main approaches used 

for valuation, including the market-based approach, the income-based approach, and 

the asset-based approach.173 Hence, FMV is considered more adequate.174 

159. Conversely, the “market value” has been affirmed by Respondent by referring to the 

actual price paid in October 2020175 by Mekar Airservices, a State-owned enterprise of 

RESPONDENT. This reflects the subjective view of RESPONDENT on the value of 

the investment. The method for valuation has not been specified. 

II. The valuation date under the FMV standard makes significantly more favorable 

than the MV standard 

160. Under Article 13 of the Mekar-Arrakis BIT, under the FMV standard, the valuation 

date shall be “on the day before the measures inconsistent with provisions herein taken 

by the host State”. 176 This in turn reflects the investment in its “highest and best use”177 

prior to the violations of the Respondent. Hence, the price under the FMV standard is 

1.1 billion USD.178 

161. On the other hand, the price under the MV standard is calculated on 8 October 2020, 

after the investment had incurred a significant decline in its value due to the violation 

of Respondent. 179  In reality, Respondent only paid 400 million USD to obtain 

Claimant’s shares in Caeli.180 

 
169 CME ¶491. See also International Glossary.  
170 IVSC. 
171 OECD Directorate. MVD. 
172 26 CFR, Regulation §20.2031-1. 
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176 Record, p.84, l.3093. 
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178 Record, p.89, ¶¶3-4. 
179 Record, p.9, ¶21, l.294. Record, p.40, ¶63, l.1392. 
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B. The Claimant can invoke the MFN clause to import a more favorable 

compensation standard 

1. MFN clause has been established to create an equal competition and prohibit 

discrimination between all investors from different States. 181  In investment 

jurisprudence, MFN clause has been used to import a more favorable condition from 

the third country BIT.182  

2. Firstly, Claimant is in like situations compares to investors under the Mekar-Arrakis 

BIT as they all invest within the Respondent’s territory. When importing obligations 

through the MFN clause, the Tribunal in Garanti Koza only compared the concerns 

BITs without going into factual analysis.183 Hence, there is no need to establish a factual 

test to compare between the investors from States. Furthermore, there have been 

investors under the Mekar-Arrakis BIT that had benefited from the FMV standard.184 

3. Secondly, the obligation to compensate is within the scope of the MFN clause as it is 

in close relation with the operation, maintenance, use, enjoyment, and sale or disposal 

of their investments. This is because the concerned obligation arises out of the 

violations under the FET standard, and it is the obligation to accord the investment with 

FET that aligns with the MFN clause.  

4. Thirdly, even though the compensation standard for wrongful violations has been stated 

in the “Settlement of Disputes” section, it is not falling into the scope of procedures for 

the resolution of dispute settlement. In essence, the standard for wrongful violations 

compensation must be categorized as a substantive obligation185 considering the rights 

and obligations of the parties. 

5. Fourtly, the exception in relation with substantive obligations under Article 9.7.2 of the 

CEPTA does not prohibits the importation of the treatment that has already existed 

within the scope of the CEPTA. Generally speaking, aside from the tradition use to 

prevent discrimination and the importation from the procedural dimension, MFN clause 

had been invoked to (i) expand standards of treatment that are presented in the treaty, 

(ii) claim the standards of treatment that are absent from the treaty, and (iii) avoid 

 
181 Stephan W. Schill, p.496. 
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185 Final report p.134. CME ¶500. 
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defenses that could be used by the respondent state.186 With that in mind, the exception 

in the given MFN clause is only applicable to cases of “absent measures”. Thus, since 

the compensation standard has already existed within the CEPTA, the MFN clause can 

still be invoked. 

CONCLUSION: The Claimant is entitled to import the more favorable treatment of FMV 

standard under the MFN clause since the case at hand did not fall out of its scope. 

  

 
186 Simon & Heath p.881. 
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PRAYERS FOR RELIEF 

 

For the foregoing reasons, Claimant respectfully requests this Arbitral Tribunal to render an 

award in favor of Claimant, as follows: 

1. To find that this Tribunal has the jurisdiction over this dispute. 

2. To grant the CBFI’s submission, and to reject the CRPU’s submission. 

3. To declare that the Respondent has violated its obligation under the Article 9.9 of the 

CEPTA. 

4. To apply the FMV standard as the standard for compensation under the MFN clause. 

 

Respectfully submitted on September 16, 2021. 

By: 

Team Robinson 

On behalf of Claimant 

Vemma Holdings Inc. 

 


	LIST OF AUTHORITIES
	LIST OF ABBREVIATIONS
	SUMMARY OF ARGUMENTS
	ARGUMENTS
	PRELIMINARY MATTER
	ISSUE 1: This Tribunal has jurisdiction over the dispute under Chapter 9 of the CEPTA and Article 2 of the ICSID AFR
	A. Vemma is not an SOE, and it is qualified to be protected under the CEPTA and ICSID AFR. Hence, this Tribunal would have the jurisdiction to hear the dispute.
	I. Vemma is not an SOE
	II. Under the CEPTA, Vemma is an investor making a covered investment, and it shall be protected.
	III. Under the ICSID AFR, Vemma is a national of another State and it owns an investment, and it is entitled to bring a dispute before this Tribunal.

	B. Even when Vemma is an SOE, its features are still sufficient to be qualified to be protected under the ICSID AFR and the CEPTA.
	I. The ICSID AFR administers the dispute brought by Vemma since neither was Vemma acting as a State agent, nor was it discharging an essentially governmental function.
	a. Vemma was not acting as a state agent.
	b. Vemma was not discharging an essentially governmental function.

	II. The CEPTA does not exclude the SOEs from being protected under the treaty.

	C. The jurisdiction of this Tribunal was established at the time of initiating the proceedings. Later changes to Claimant cannot deprive its jurisdiction,

	ISSUE 2: The tribunal should grant the leave sought for filing amici submission from CBFI. However, CRPU’s submission should be rejected.
	A. CBFI’s submission adequately meet all the criteria set out in the governing rules.
	I. Public interest is an irrelevant standard in the present case, and CBFI has already fulfilled its obligation to file the submission in pursuit of its significant interest
	II. CBFI’s observations would assist this Tribunal in the determination of the case
	III. CBFI is completely independent from Claimant. CBFI’s member does not have any conflict of interest when CBFI files its submission.
	a. CBFI is independent from the Claimant
	b. CBFI’s member, specifically Lapras Legal Capital, does not have any conflict of interest when CBFI files its submission.


	B. CRPU’s amicus submission has raised a matter that is out of scope of the dispute, thus it should be rejected.

	ISSUE 3: The Respondent failed to accord Claimant’s investment with FET under Article 9.9 of the CEPTA
	A. The CCM acted arbitrarily towards Caeli
	I. The First Investigation initiated by the CCM was arbitrary
	II. The CCM arbitrarily maintained the airfare caps throughout the economic crisis in 2017
	a. The CCM did not comply with the due process set out in the MRTPA
	b. There is no rational relation between the initial purpose of the airfare caps and their application during the economic crisis


	B. Respondent acted discriminatorily towards Caeli through the denial of subsidies under the Executive Order 9-2018
	I. Caeli and its comparators were in like circumstances
	II. Caeli was treated differently from its comparators
	III. There was no justification provided for the difference in treatment

	C. Denial of Justice for undue delay in judicial proceeding
	D. Fundamental Breach of Due Process in Judicial Proceeding
	I. The circumstantial evidence strongly indicates corruption
	II. Respondent ignored to examine the evidence in an unreasonable and prejudice manner
	III. The actions of Respondent’s courts led to an outcome that offended the judicial propriety

	E. THESE MEASURES SHALL CONSTITUTE VIOLATION WHEN BEING CONSIDERED INDIVIDUALLY OR CONJUNCTIVELY

	ISSUE 4: Claimant shall be entitled to the “Fair Market Value” standard of compensation
	A. The FMV standard is more favorable than the MV standard
	I. The FMV standard is considerably more well-defined and is based off objective standpoint compares to the MV standard
	II. The valuation date under the FMV standard makes significantly more favorable than the MV standard

	B. The Claimant can invoke the MFN clause to import a more favorable compensation standard



	PRAYERS FOR RELIEF

