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1 

STATEMENT OF FACTS 

1. Vemma Holdings Inc. (“Vemma”) is an independent legal entity established under the domestic 

law of the Commonwealth of Bonooru (“Bonooru”) and is mainly engaged in the airline 

business. Bonooru owns 31%-38% of Vemma, while the rest of the shares are held by other 

private companies. 

2. As part of a privatisation program, the Federal Republic of Mekar (“Mekar”) decided to sell a 

controlling stake in the State-owned Caeli Airways JSC (“Caeli”). Mekar set up a competitive 

bidding process, securing bids from various airlines. Vemma’s bid was successful and on 5 

January 2011, Vemma acquired an 85% stake in Caeli. Mekar maintained 15% ownership through 

Mekar Airservices Ltd (“MA”). 

3. Vemma invested significant capital into Caeli. Within only three years of taking over the control 

and management of Caeli, Vemma turned Caeli into a venture generating net profit. Caeli’s 

pricing strategy expanded its consumer base. Akin to other airlines such as Tui Airways, Airasia 

X, or WestJet, Caeli offered prices below its competitors to attract existing customers, and to 

expand the overall consumer base by allowing more Mekari citizens to afford air travel. 

4. On 9th Sep. 2016, Competition Commission of Mekar (“CCM”) initiated an investigation 

against Caeli in violation of Mekari law and the CEPTA. Under the Monopoly and Restrictive 

Trade Practice Act (“MRTPA”), as amended in 2009, the CCM was not permitted to initiate an 

investigation against Caeli when Caeli’s market share was only 43%. 

5. The fines associated with the first CCM investigation, along with the consequence of the second 

investigation that was requested by Caeli’s competitors, were unfair and arbitrary. As part of these 

investigations, the CCM placed airfare caps on Caeli. However, the maintenance of these caps 

came in the context of a deteriorating economic situation in Mekar. In late 2016, the Mekari MON 

began to decline rapidly in value. Despite the quickly changing value of the Mekari currency, the 

CCM continued to require Caeli to abide by the now unreasonable and unnecessary airfare caps. 

6. In January 2018, as the currency crisis continued, Mekar dramatically shifted its economic policy. 

Mekar required Caeli to price its services in MON despite the constantly fluctuating price of the 
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currency. Due to the long-term outlook of the airline industry, this change hurt Caeli’s 

profitability. Neither this change, nor the refusal to periodically revise the inflation rate could 

have mitigated any economic crisis in Mekar. 

7. Mekar alleviated the economic harm only for Caeli’s competitors, which hurt Caeli’s market 

position further. On September 25, 2018, Mekar’s President passed Executive Order 9-2018 

which granted subsidies for airlines operating in Mekar. Nevertheless, Executive Order 9-2018 

denied subsidies to Caeli because Bonooru owns a significant stake in Vemma. 

8. Caeli fought these illegal actions in Mekari courts, but Vemma was denied justice. Mekar’s courts 

were underfunded, leading to significant delays in hearing urgent matters. Even when its pleas 

were finally heard, Caeli’s claims on the merits were dismissed prematurely. 

9. Vemma acquired a bona fide offer from the third party, Hawthorne Group LLP, to buy Vemma’s 

stake in Caeli. Under the Shareholders’ agreement between Vemma and MA, Vemma was 

required to offer MA the right to purchase the shares at the price offered by the Hawthorne Group. 

Rather than buy the shares, or allow the purchase by the Hawthorne Group, MA disputed the 

validity of the Hawthorne Group’s offer due to the Hawthorne Group’s Moon Alliance 

membership. MA instead offered a significantly lower price for Vemma’s stake in Caeli. 

10. On 11 February 2020, the dispute over the validity of the Hawthorne offer was submitted to 

arbitration under the rules of the Sinnoh Chamber of Commerce with the seat of the arbitration in 

Sinnoh. Mr. Rett Eichel Cavannaugh was selected as the sole arbitrator by the SCC Secretariat, 

given that the parties failed to agree on the candidacy of the arbitrator in good time. This occurred 

in the context of the subsequent challenge of Mr. Cavannaugh by Vemma on the grounds of his 

lack of impartiality, which was later confirmed by the relevant materials released by the Centre 

for Integrity in Legal Service (“CILS”) in its report dated 14 June 2020. MA requested the sole 

arbitrator to declare the Hawthorne Group’s offer untenable under Article 39(1)(a) of the 

Shareholders’ Agreement. MA in essence sought to exclude the possibility of a bona fide third 

party purchasing Vemma’s investment for a reasonable price in order to force the investor to sell 

its stake to it at a fire sale price, as became plainly obvious soon after. 

11. On 9 May 2020, Mr. Rett Eichel Cavannaugh released the award, ruling in favour of MA. The 
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arbitrator’s odd and short legal reasoning hinged on the unsupported finding that the Hawthorne 

Group offer was not an arm's length offer, given that the latter was “affiliated with Vemma” by 

virtue of their membership in the Moon Alliance. Immediately following the decision, MA sought 

to enforce the award in Mekar. 

12. Following the release of the final award, the CILS issued a report showing that MA engaged in 

fraud and corruption by bribing Mr. Cavannaugh. Due to this revelation, Vemma approached a 

Sinnoh court seeking to set aside the award. On 1 August 2020, the Supreme Arbitrazh Court of 

Sinnograd set aside the 9 May 2020 award on the grounds that the award was tainted with 

corruption, which violated the public policy of Sinnoh. 

13. On 23 August 2020 despite the award being set aside in Sinnoh, Mekar’s courts enforced the 

award. Enforcing an award that had been set aside at the seat of the arbitration grossly violated 

international conventions and agreements to which Mekar is party, as well as Mekar’s own 

domestic law. Vemma tried to appeal this unjust decision, but it was ultimately forced by the 

outcome of these decisions to sell its shares at the rate offered by MA. 

 

  



 

TEAM SETTE 

 4 

SUMMARY OF ARGUMENTS 

1. The Claimant, Vemma has invested in the aviation industry of Mekar, Respondent, out of mutual 

benefit based on commercial activities. Vemma has brought capital, personnel, business 

partnership, managing strategy and technology to Caeli. Caeli and Mekar benefited from the 

prosperity that Vemma’s investment had boosted. The Mekari residents can enjoy air service of 

good quality and low price. Caeli has shown the positive influence of foreign investment on the 

economy of Mekar and has set a good example for other Mekari enterprises and potential foreign 

investors. However, the Mekari government has been taking fierce measures to hinder Caeli’s 

normal development, thus also did harm to Vemma’s investment. The Mekari government failed 

to obey Fair and equitable treatment (“FET”) that it had recognized in Article 9.9 of the 

Comprehensive Economic Partnership and Trade Agreement between the Commonwealth 

of Bonooru and the Federal Republic of Mekar (“CEPTA”) with Bonooru, and failed to 

provide reasonable remedies to Vemma. Such an unfavorable investing situation has raised serious 

worries of potential Bonoori investors. Therefore, the Mekari government’s activities posed 

detrimental influence on Vemma’s legitimate interest, as well as the economic cooperation 

between Bonooru and Mekar in the future.  

2. Claimant would like to raise the following four issues in this dispute: 

2.1 First, the Tribunal has jurisdiction over the dispute. The Tribunal has jurisdiction Ratione 

Personae because it satisfies the Brochest test; it has jurisdiction Ratione Materiae because it 

satisfies the Salini test; it has jurisdiction Ratione Voluntatis as per ICSID Additional Facility 

Rules (“AFR”).    

2.2 Second, the Tribunal should accept the amicus curiae submission from the Consortium of 

Bonoori Foreign Investors (“CBFI”) and reject the submission from external advisors to the 

Committee on Reform of Public Utilities (“CRPU”). The reason is that CBFI’s submission 

meets the requirements for a proper submission, while the external advisors’ submission falls out 

of the scope of the jurisdiction of this dispute.  
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2.3 Third, the Mekari government has violated the FET stipulated in Article 9.9 of the CEPTA. 

The reasons are that the Mekari court denied the justice that Vemma deserves; measures of the 

Mekari government constitute arbitrary and discriminatory conduct; measures undertaken by the 

Mekari government have frustrated Vemma’s legitimate expectation.  

2.4 Fourth, the compensation standard of the violation of FET should be “Fair Market Value” 

instead of “Market Value” as per principles of international law and the Most-favoured-

nation treatment (“MFN”) obligation stipulated in CEPTA. 
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ARGUMENT 

I. THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE CEPTA. 

1. The CEPTA constitutes the governing law for the present proceedings that have been instituted 

for the alleged violation of various treaty provisions. The claim is submitted under AFR as per 

Article 9.16.2 of the CEPTA because only Claimant is contracting party of the Convention on 

the Settlement of Investment Disputes between States and Nationals of Other States 

(“ICSID Convention”).1  The Tribunal has jurisdiction with respect to jurisdiction Rationae 

Materiae (A), jurisdiction Rationae Personae (B) and jurisdiction Rationae Voluntatis (C) under 

Article 2 and 4 of AFR. 

A. The Tribunal has jurisdiction Rationae Personae. 

2. If the Tribunal has jurisdiction Ratione Personae, Vemma should meet the following two 

requirements: Vemma is a qualified investor (1) under the CEPTA, and is also a national of a 

Contracting State (2) as is required for a national-to-State arbitration. 

1. Vemma is a qualified investor. 

3. Bonooru and Mekar agree in the CEPTA that the definition of investor includes a Party or an 

enterprise of a Party and such an enterprise is “constituted or organised under the laws of that 

Party and has substantial business activities in the territory of that Party”. 2  For proper 

interpretation, the Contracting Parties also agree that “[t]he Parties shall interpret and apply the 

provisions of this Agreement in the light of its objectives set out in paragraph 1 and in accordance 

with applicable rules of international law”.3 The Vienna Convention on the Law of Treaties 

(“VCLT”) is a crucial reference that both parties acknowledge, and VCLT provides that “[a] 

treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to 

the terms of the treaty in their context and in the light of its object and purpose”.4 In this view, the 

Contracting Parties do not preclude State or public investments in the CEPTA. Vemma is a holding 

                                                           
1 Statement of Uncontested Facts, ¶ 20. 
2 CEPTA, ¶ 9.1. 
3 CEPTA, ¶ 1.3. 
4 VCLT, ¶ 31.1. 
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company legally incorporated in Bonooru, and Vemma has been operating activity that have 

commercial characters in Mekar, its qualification as an investor should not be denied. 

2. Vemma is a national of a party to the ICSID Convention. 

4. First, this dispute falls into the jurisdiction of ICSID Center as per AFR. Article 2 of AFR provides 

that The Secretariat of the ICSID Centre is authorized to administer proceedings between a State 

and a national of another State if the proceedings for the settlement of legal disputes arising 

directly out of an investment if the State party to the dispute is not a Contracting State. Article 

9.16 2(b) of the CEPTA provides that a claim may be submitted under AFR if it cannot be 

submitted under ICSID Convention. Vemma is a holding company incorporated in Bonooru. 

Bonooru has signed and ratified the ICSID Convention, while Mekar has not. Therefore, the 

pending dispute falls into the jurisdiction of ICSID Center as per AFR. 

5. To determine whether a State-owned enterprise (“SOE”) represents its state and therefore 

cannot seek relief from the ICSID, the Tribunal can refer to the Broches test. The Broches test has 

been applied in several cases under jurisdiction of ICSID Convention. The Foresti tribunal 

mentioned that ‘For interpreting articles of AFR, which is virtually identical to the ICSID 

Convention, the tribunal may use the TEST for ICSID Convention to interpret AFR.’5 Therefore, 

the Broches test is applicable in this case.  

6. The Broches test is a function test. Broches holds that, “for purposes of the Convention a mixed 

economy company or government-owned corporation should not be disqualified as a ‘national of 

another Contracting State’ unless it is acting as an agent for the government or is discharging an 

essentially governmental function”6. In Beijing Urban Construction, BUCG is 100% owned by 

the Chinese government. However, the tribunal made the point that BUCG depended on its own 

commercial advantage and got the project by public bidding, thus BUCG is independent from the 

government while operating its business.7 Therefore, the shareholding structure of the enterprise 

cannot lead to the answer for the status of the enterprise. In this case, although by March 2021 

                                                           
5 Foresti, ¶ 5.3. 
6 Broches,  p202. 
7 Beijing Urban Construction, ¶¶  38-39. 
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Bonooru increased its shareholding in Vemma to a controlling 55% stake,8 the Tribunal should 

not reject Vemma’s application simply because it has become a SOE then, but should specifically 

examine its conduct during the investment.  

7. In customary international law, Article 5 and 8 of the Draft Articles on Responsibility of State 

for Internationally Wrongful Acts (“ILC Articles”) are used to elaborate Broches test. Article 

5 provides two requisite factors, (1) empowerment of governmental authority and (2) action, for 

an enterprise’s act to be considered as that of the State. Article 8 provides that an enterprise’s 

conduct shall be considered as the act of its State if it is in fact instructed, directed or controlled 

by the State. The Tribunal should also distinguish between the objective and the nature of a SOE’ 

conduct. 

8. In Hamester, the tribunal applied the “effective control test” by ICJ9. When a state has both a 

general control over a private entity and specific control over the particular act in question, the 

state has “effective control” over the entity. In the pending case, the business activities of Claimant 

are those in question. The autonomous right of pricing is an essential symbol of an enterprise’s 

independence.  

9. Tribunals in Nykomb deemed Latvenergo of Latvia as a government agent because Latvenergo 

did not have autonomous pricing rights. The Latvian government had rigorous legislations and 

administrative regulations to control their pricing system, for example, the way of calculation of 

certain prices. Thus, Latvenergo had to set their price according to the laws and executive orders 

and became a pricing tool of the Latvian government 10 . In Hamester, the tribunal deemed 

Hamester as independent because Hamester did not receive compulsory requirement on pricing11.  

10. In the current dispute, Vemma’s pricing activity as well as other business activities are purely 

based on its own commercial consideration. Vemma’s pricing strategy aims at keeping and 

attracting customers and gaining profits more efficiently. Vemma chose a specific market also 

because targeting a certain group of customers can help Vemma cater for customers’ need and 

                                                           
8 Statement of Uncontested Facts, ¶ 65. 
9 Nicaragua, ¶¶  113, 115. 
10 Nykomb,  ¶¶ 127-130. 
11 Hamester, ¶ 181. 
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develop its service. Speed is money when an enterprise is trying to revive. Moreover, Vemma’s 

success serves its own benefit as well as that of other relevant entities. Since Bonooru is the richest 

country in the Greater Narnian Region, it would naturally attract tourists and businessmen from 

Mekar as well as other countries. Such a transnational industry contributes to the prosperity of the 

region, and all participants can benefit from communication, rather than that Bonooru is the major 

targeted beneficiary. Also, Vemma actively develops its service centered around Phenac by 

expanding new routes at proper opportunities like when the volcanic eruption piques tourist 

interest.12  

11. Vemma did not exercise governmental functions. The tribunal of CSOB holds that when deciding 

whether the enterprise is exercising governmental functions, the focuses must be on the nature 

instead of the purpose of activities of the enterprise. Even though CSOB’s actions could serve 

certain political interests and it did so out of such purpose, its nature is still commercial and 

therefore cannot be considered as exercising governmental authority.13 The tribunal of Bosh holds 

that although the state university provides educational service under Ukrainian law and carries 

out certain governmental affairs, the essence of the contract in the dispute is still commercial and 

not intervened by the government, therefore the factors of Article 5 are not both satisfied.14  

12. In the present dispute, Vemma provides service in air transportation, which naturally brings 

benefit to Bonoori and Mekari residents’ mobility right. Vemma’s memorandum also contains a 

programmatic expression that it operates for public interest. Since Vemma operates business in 

the aviation industry, its business activity inevitably brings public interest to the Bonoori residents, 

no matter whether it is controlled by the Bonoori government. Therefore, these factors do not 

have compulsory effect on Vemma, thus cannot deny the fact that Vemma is eligible for National-

to-State arbitration, in that the nature of Vemma independently operates its business. Since there 

is no evidence showing that Bonooru has “effective control” over Vemma’s business activities, 

Vemma should not be deemed as a government agent or under governmental control. The purpose 

                                                           
12 Statement of Uncontested Facts, ¶ 29. 
13 CSOB, ¶¶ 12-25. 
14 Bosh, ¶¶ 176-177. 
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and influence of making contribution to certain public interest of the home State does not mean 

that the enterprise is discharging governmental functions, either. 

B. The Tribunal has jurisdiction Rationae Materiae. 

13. The Tribunal has jurisdiction on legal disputes arising directly out of an investment as per Article 

2(a) of the AFR. Stock of Caeli owned directly by Vemma constitutes an investment under the 

CEPTA and the AFR(1), and legal disputes claimed arising directly out of this investment(2). 

1. Stock of Caeli owned directly by Vemma constitutes an investment under the 

CEPTA and the AFR. 

14. In examining whether the requirements for an ‘investment’ have been met, most tribunals15 apply 

a dual test16: whether the activity in question is covered by the parties’ consent (a) and whether it 

meets the procedural governing law’s requirements (b)17. 

(a) The activity is covered by the parties’ consent.  

15. The CEPTA defines investment in broad and illustrative terms by using “...(b) shares, stock, and 

other forms of equity participation in an enterprise”18. The CEPTA also covers investments made 

by an investor of another party since its entry into force19.  

16. The requirements for an ‘investment’ as per Article 9.1 of the CEPTA have been fulfilled and the 

acquisition of stocks in Caeli through bid constitutes a valid investment protected under Article 

9.1 of the CEPTA20. The stock holdings still belong to Vemma until 8 October 2020 after the 

CEPTA’s entry into force21. Consequently, Vemma’s activity constitutes investment under the 

CEPTA, and is covered by both parties’ consent. 

(b) The activity meets the procedural governing law’s requirements.  

                                                           
15 Salini, ¶¶ 36, 44. 
16 MHS, ¶ 55. 
17 Rubins, the Notion of “Investment”, pp. 289-290 
18 CEPTA, ¶ 1. 
19 CEPTA, ¶ 1. 
20 Statement of Uncontested Facts, ¶ 26. 
21 Statement of Uncontested Facts, ¶ 57. 
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17. The concept of investment is central to the jurisdiction of ICSID22. Yet, the AFR does not offer 

any definition or even description of this basic term 23 . The ICSID Convention may be the 

reference in the interpretation of investment as per VCLT. Salini first set up a list of objective 

criteria to test an investment:  

 Contributions, 

 A certain duration of performance of the contract, 

 A participation in the risks of the transaction, 

 The contribution to the economic development of the host State of the investment.24 

18. It is provable that stake of Caeli satisfies the Salini test. 

(i) Stake of Caeli owned directly by Vemma contributes in Mekar.  

19. Caeli, Mekar’s SOE, has been financially depressed since 2003. Before Vemma’s bidding, Caeli 

was financially depressed due to unfavorable merger, budgetary insufficiency, governmental 

interference, increasing airport taxes and the financial crisis, etc. Vemma brought capitals, 

effective business strategies, new aircrafts and membership of Moon Alliance to Caeli. Caeli’s 

scale and competency consistently expanded due to Vemma’s strategy. From 2010 to 2013 Caeli 

was able to capitalize on a much larger demand than it had expected both domestically and 

internationally, respectively with an average increase by 21% and 17%. Caeli also generated 

significant cash-flow 25.  

20. In 2014 Caeli turned a net profit over the whole year for the first time since its acquisition26. Caeli 

also captured market share lost by its Mekari counterparts. By June 2016, Caeli became the only 

consistently profitable carrier on over half of the routes to and from its base airport27. 

                                                           
22 Campbell McLachlan, Laurence Shore and Matthew Weiniger, ¶ 113. 
23 ICSID Additional Facility Rules, Art.2.a. 
24 Salini, ¶ 52. 
25 Statement of Uncontested Facts, ¶ 30. 
26 Statement of Uncontested Facts, ¶ 33. 
27 Statement of Uncontested Facts, ¶ 35. 
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21. In some cases, the tribunals pointed out that the contribution or commitment should not only be 

looked at in financial terms but also in terms of know-how, equipment, personnel and services.28 

Vemma’s participation supported Caeli’s consumer-facing business. Caeli’s partnership with 

Moon Alliance members would enable the airlines to offer new and improved services, as well as 

low-cost services, boosting consumer welfare 29 .In conclusion, Vemma made substantial 

contribution to Mekar. 

(ii) Stake of Caeli owned directly by Vemma is under certain risk. 

22. In the jurisprudence, the existence of a risk was commonly confirmed by tribunals. The very 

existence of the dispute was seen as an indication of risk. Also, tribunals found that risk was 

inherent in any long-term commercial contract. The host State’s political and economic climate 

and the need to rely on national courts were also seen as risk factors.30 

23. First, it is evident that the very existence of this dispute indicates risk.  

24. Second, although there is no contract as evidence, the fact that Vemma has been facilitating 

Caeli’s operation since its tender was accepted on June 5, 2011. It can be deducted that the 

agreement between Vemma and Caeli must proceed more than 8 years. 8 years can be deemed as 

a long term. Therefore, risk is inherent in the long-term partnership between Vemma and Mekar.   

25. Third, the political instability, high regulatory intervention and corruption of Mekar impose risk 

on foreign business activities. Mekar witnessed a period of prolonged political instability, 

characterized by mass migration from the country as well as exploitation of resource deposit by 

intermediate occupying powers.31 Mekar’s domestic economy is characterized by high regulatory 

intervention. Transparency International has consistently scored Mekar between 30/100 to 36/100 

on its corporation percentages index.32 The index exposes high corruption in Mekar.   

                                                           
28 Joy Mining, ¶ 57; Jan de Nul, ¶ 92; Helnan, ¶ 77; RFCC, ¶ 61; LESI-DIPENTA,  ¶ 14 (i); Bayindir, ¶ 

131; LESI, ¶ (i); MHS, ¶ 109. 
29 Statement of Uncontested Facts, ¶ 25. 
30Campbell McLachlan, Laurence Shore and Matthew Weiniger, ¶ 163. 
31 Statement of Uncontested Facts, ¶ 12. 
32 Statement of Uncontested Facts, ¶ 12. 
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26. Fourth, there is need to rely on Mekari national courts. Caeli sued Mekar for Mekar’s illegal 

intervention in Mekari courts. Underfunded Mekari courts and significant delays in hearing urgent 

matters increased the risk of lack of judicial relief.      

27. Thus, Vemma was under certain risk while holding stake of Caeli. 

(iii) Stake of Caeli owned directly by Vemma exists for a sufficient passage of time.   

28. The duration of the project referred not merely to the actual period of the core activity but also to 

the time taken for tender, work interruption, renegotiation, extension and contractor’s guarantee.33 

Tribunals have regarded a period of two to five years as sufficient.34 Vemma submitted bids for 

purchase, and acquired stake in Caeli on 5 January 2011.35 Until selling it to MA on 8 October 

2020,36 Vemma had been holding its stake and conducting Caeli’s operation. The project has been 

operating in this state for 9 years. Therefore, the project satisfies the requirement on duration. 

(iv) Stake of Caeli owned directly by Vemma earned a regulatory profit. 

29. The regularity of profits and returns as a criterium of an investment is under great controversy, 

tribunals may not always deem it as a decisive criterium. The Salini test does not include it as a 

criterium, either. Claimant deems it unnecessary to take the regularity of profits and returns into 

consideration in this case. The stake of Caeli owned directly by Vemma sufficiently meets the 

criteria of the Salini test. 

30. Even if the regularity of profits and returns is necessary to the test of an investment, the stale of 

Caeli owned directly by Vemma meets the criterium. From 2014 to 2016 Caeli kept earning net 

profits. By June 2016, Caeli became the only consistently profitable carrier on over half of the 

routes to and from its base airport. 37 

31. Therefore, Vemma earned a regulatory profit.  

                                                           
33 LESI-DIPENTA, ¶ 14(ii); Bayindir, ¶¶ 132-133; Jan de Nul, ¶¶ 94-95; LESI, ¶ 73(ii); Saipem, ¶¶ 101-

102. 
34 RFCC, ¶ 62; Salini, ¶ 54; Jan de Nul, ¶ 93; MHS, ¶¶ 110-111. 
35 Statement of Uncontested Facts, ¶ 24. 
36 Statement of Uncontested Facts, ¶ 63. 
37 Statement of Uncontested Facts, ¶ 35. 
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2. Legal disputes claimed arising directly out of this investment. 

32. The dispute must concern the existence or scope of a legal right or obligation, or the nature or 

extent of the reparation to be made for breach of a legal obligation.38  The dispute claimed is 

associated with rights and obligations of Claimant and Respondent in this investment under 

CEPTA. The Equitable and Fair Treatment is essential right and obligation of parties under 

CEPTA.39 Respondent failed to offer this kind of treatment, and breached its legal obligation,40 

thus, Claimant is entitled to require remedies. Therefore, this dispute concerns legal rights and 

obligations of parties, and constitutes a legal dispute41. 

33. According to FEDAX, “Arising directly out of” an investment does not mean that the investment 

is a direct investment, but rather that legal dispute is reasonably connected to the investment.42 

The claim filed by Vemma is for the loss of its investment due to inequitable and unfair treatment 

by Mekar and organs of the Mekari State.43 Therefore, the investment and the legal dispute has a 

reasonable connection, and the legal dispute in the pending case directly arises out of the 

investment. 

C. The Tribunal has jurisdiction Rationae Voluntatis. 

34. Consent is a pre-condition for jurisdiction of the ICSID, Claimant and Respondent have already 

made consent on jurisdiction, and have fulfilled procedures to initiate an arbitration. 

35. Consent by both or all parties is an indispensable condition for the jurisdiction of the Centre.44 

The Convention’s only formal requirement for consent is that it must be in writing.45 Parties can 

make consent through Multilateral Agreements/Treaties. The Contracting States have consented 

to resolve the disputes concerning investments through international arbitration at the option of 

                                                           
38 RFCC, ¶ 62; Kardassopoulos, ¶ 117. 
39 CEPTA, ¶ 9.9. 
40 Notice of Intent to Submit a Claim to Arbitration, ¶ 29. 
41 Alcoa Minerals; Saipem, ¶¶ 93–97; Noble Energy, ¶¶ 121–124. 
42 FEDAX, ¶ 24. 
43 Notice of Intent to Submit a Claim to Arbitration, ¶ 29. 
44 Delaume, pp. 104/5. 
45 Kaiser Bauxite, ¶ 21; Vacuum Salt, ¶ 26. 
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the investor under the AFR.46 The States further consented to submission of a claim to arbitration 

shall be deemed to satisfy the requirements of the AFR for written consent of the parties to the 

dispute.47 

36. The procedural requirement of making an effort to amicably settle the dispute through mutual 

agreement has been complied with. Claimant has made effort to solve the dispute through 

domestic judicial procedure amicably,48 but received no remedies. Due to no possibility to get the 

mutual agreement, the Statement of Claim was filed and received by the Secretariat of ICSID. 

II. THE TRIBUNAL SHOULD ADMIT CBFI’S AMICUS SUBMISSION WHILE BAR THAT OF THE 

EXTERNAL ADVISORS TO CRPU. 

37. Article 41(3) of the AFR provides the possibility of a non-disputing party providing additional 

evidence by filing a submission first. To constitute an amicus curiae, the non-disputing party must 

be independent from the disputing parties and have no direct link of interest with either, and its 

submission needs to demonstrate three factors: assistance to the Tribunal’s determination by 

offering a unique perspective (A); a matter within the scope of the dispute (B) and a significant 

interest in the arbitration (C). 

A. The submission of CBFI falls within the scope of disputes, while the submission of CRPU 

does not. 

38. Under the AFR, Article 41, the second criterion that tribunals must consider is whether the amicus 

submissions will address matters falling within the scope of the dispute. Amici must assist the 

tribunal in resolving the disputes submitted by the parties, instead of turning to other disputes.49 

Here, the amicus submission of CBFI falls within the scope of disputes (1); but the amicus 

submission of External Advisors to CRPU does not (2).                                                                                

1. Amicus Submission by CBFI falls within the scope of the disputes 

                                                           
46 CEPTA, ¶ 9.16.6. 
47 CEPTA, ¶ 9.17. 
48 Notice of Intent to Submit a Claim to Arbitration, ¶ 20. 
49 Gary Born & Stephanie Forrest, pp80-83.  
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39. Whether an amicus submission addresses a matter within the scope of the dispute will be a 

straightforward issue.50 Tribunal should decide it based on the information submitted by amicus 

and the disputes encountered by tribunal.  

40. In this case, Tribunal has to deal with both the procedural and substantial disputes. In the 

jurisdiction phase, Tribunal has to decide whether Vemma, which is the SOE of Bonooru,51 

constitutes the qualified investor of AFR. In the substantial phase, Tribunal has to decide whether 

Bonooru violated the FET. If the information contained in the amicus submission of CBFI can 

assist Tribunal make decisions, the Amicus Submission by CBFI meets the criterium. Here, the 

Amicus Submission by CBFI can assist Tribunal deal with both jurisdiction and substantial 

disputes. 

41. Amicus Submission by CBFI reminds Tribunal to decide the qualified investor based on the nature 

of activities,52  which assists Tribunal analyze the jurisdiction issue. It has been a long debate 

whether SOE (like Vemma) can constitute the qualified investor under Article. 2 of AFR.53 In 

particular, whether Tribunal can deny SOE as qualified investor in Investor-State Dispute 

Settlement (“ISDS”) because of its ownership structure.54 The tribunal of Apotex considered the 

definition of investor is properly characterised as a matter within the scope of the dispute.55 CBFI 

reminded Tribunal that nature of activities instead of purpose is decisive factor and ISDS is not 

the regime only protecting “purely private investment”. These submissions have impact on 

Tribunal’s reasoning about whether SOE can constitute the qualified investor and further deal 

with the jurisdiction issue.  

42. Amicus Submission by CBFI stresses the importance of the stable regulatory regime and the 

impartial and independent judicial system,56 which is related to the FET. When deciding whether 

Bonooru violated the FET under Article. 9.9 of CEPTA, Tribunal should take into consideration 

                                                           
50 Id.  
51 Appendix, Statement of Uncontested Facts, ¶ 10.  
52 Amicus Submission by CBFI, ¶ 10.  
53 Mark Feldman, p 31. 
54 Shixue Hu, p 351. 
55 Apotex I, Procedural Order No.2, ¶ 33. 
56 Amicus Submission by CBFI, ¶ 10. 
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investors’ legitimate expectation and the right to access to judicial remedies. The information 

provided by CBFI in the Amicus Submission can remind Tribunal to consider investors’ demand 

for the stable regulatory regime when deciding whether the investors’ legitimate expectation was 

violated. Meanwhile, the demand for the impartial and independent judicial system can remind 

tribunal to pay attention to the denial of justice stipulated in Article. 9.9 of CEPTA.  

2. Amicus Submission of External Advisors to CRPU is not related to the disputes 

43. The issues of corruption in the amicus submission by external advisors to CRPU is not related to 

the issues set in Procedural Order No.1.57 Since the disputing parties had agreed on issues to be 

discussed in the hearing and informed the Tribunal, the external advisors’ submission breached 

the agreement. Even if a new issue could be added, the jurisdiction issues encountered by the 

Tribunal do not have business with whether investment is qualified or legal. Both Claimant and 

Respondent do not deny that Vemma has made an ‘investment’. Instead, Claimant and Respondent 

are arguing whether the SOE like Vemma is the qualified investor to bring the claim in ICSID.58 

Therefore, the legality is not the dispute of this case, and the Amicus Submission of Committee 

is not falling within the disputes. 

B. The submission of CBFI could assist the Tribunal’s determination, while the submission 

of external advisors to CRPU could not. 

44. Under Article 41(3)(a), the Tribunal may allow the non-disputing party to file a written 

submission if this submission would assist the Tribunal determine a factual or legal issue related 

to the proceeding by bringing a perspective different from disputing parties.  

45. In establishing the assistance provided by potential amicus curiae, the Tribunal would consider 

all information contained in the petition; the views of Claimants and only accept amicus 

submissions from persons who establish to the Tribunal’s satisfaction that they have the expertise, 

experience, and independence to be of assistance in the case59. This practice is also adopted by 

                                                           
57 Amicus Submission by Committee, ¶¶ 6-7.  
58 Response to the Notice of Arbitration, ¶¶ 2-6.  
59 Suez, ¶19. 
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the Apotex tribunal, which emphasized the distinction between the perspective, insight or 

substantive knowledge of the Disputing Parties and the applicant.60 

1. CBFI’s application could be accepted since it offers unique perspective and 

particular knowledge in factual issues and legal issues. 

(a) CBFI offers unique perspective. 

46. In Suez, the amicus curiae’s submission was accepted. The submission essentially argued that the 

international human rights law justifies the Argentinean government’s actions.61 CBFI provides a 

unique perspective concerning the global investment protection regime. While the Disputing 

Parties concentrate on the legality of respective measures taken, CBFI adds a new consideration 

to the arbitration by pointing out the potential unfair treatment on SOEs, such as certainty in turn 

affects capital flows, hindering future investment. CBFI’s submission shows that as a SOE, 

Vemma had to take measures questioned by Respondent to survive in the underdeveloped Mekari 

market to maintain its profits and competency. Such perspective is not included in the discussion 

between Vemma and Mekar, and is thus unique in view of the dispute. 

(b) CBFI offers particular knowledge in factual issues. 

47. The amicus submission in Merrill was accepted. The submission contains information on general 

domestic business conditions of Canada62 . Therefore, the Merrill tribunal did not deem such 

information unhelpful. In Philip Morris, WHO and the WHO Framework Convention on Tobacco 

Control Secretariat jointly submitted an amicus brief. The other amicus brief was submitted by 

the reason is that the submissions the Pan American Health Organization. These submissions 

analyzed the regulatory measures undertaken by the government of Uruguay and gave evidence 

on the reasonableness and effectiveness of such measures. The tribunal made many references to 

these submissions because they presented ‘factual material that the amici were uniquely qualified 

to present’.63 

                                                           
60 Apotex I, ¶ 21. 
61 Suez, ¶ 19. 
62 Merrill, ¶ 32. 
63 Philip Morris, ¶¶ 38-43. 
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48. CBFI represents investors from a wide range of fields and sizes and they are investing in Mekar 

and other foreign countries or regions, thus CBFI is well acknowledged of domestic, regional and 

international business climate. Based on such knowledge, CBFI is well qualified to present factual 

materials and analysis regarding the business climate of Bonooru and the existing corporate 

framework in which enterprises operate. Particularly, CBFI stated the fact of Bonoori legislation 

to promote competition in aviation market. 64  Such a fact demonstrated that the Bonoori 

government’s stand of antitrust. The abovementioned factual information is worth considering for 

the Tribunal when examining the essence of Vemma’s and Bonooru’s activities.  

49. From the perspective of information about governmental regulation, CBFI can assist the Tribunal 

in determining whether Vemma is a qualified investor. As a SOE, Vemma should not be 

automatically categorized as a state organ. Instead, analysis based on the specific activities 

conducted within the dispute range is more advisable. However, the evidence submitted by 

Claimant and Respondent merely reflects the status of Vemma by time of its establishment. The 

aforementioned evidence is not sufficient to support an action-focused approach. However, the 

lack of evidence can be solved through the participation of CBFI. In this way, an approach aimed 

at a balanced jurisdiction assessment is in Tribunal’s hand.  

2. CRPU’s application cannot assist the Tribunal. 

(a) CRPU could not provide unique perspective on factual issue. 

50. The External Advisors of CRPU allege to have unique opportunities to adduce unbiased facts 

relating to the legality of Vemma’s investment, which may not be obtained from either disputing 

party. However, they are not capable of providing unique perspective on particular facts. The new 

issue raised by the external advisors falls out of the scope of jurisdiction will also add unnecessary 

burden to the Tribunal and unjust burden of proof to Claimant. Such burdens will cause a waste 

of both time and money of this arbitration. As the tribunal of Apotex concluded, even if the 

submission falls in the scope of the dispute, it is insignificant due to lack of a unique perspective.65 

(b) The facts can be obtained from both parties. 

                                                           
64 Amicus Submission by CBFI, ¶ 545. 
65 Apotex I, ¶ 33. 
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51. In Suez66, the tribunal denied the amicus submission on ground that the parties have argued all 

issues regarding jurisdiction in such a competent and comprehensive manner, that amicus curiae 

submissions would not assist the tribunal in its task of assessing jurisdiction. The Tribunal should 

deny the leave for CRPU submission because the circumstances in two cases are alike. As an 

advisor involved in the privatization process which both Disputing Parties intensively engaged in, 

CRPU could not provide any information that exceeds the range of evidence acquired by both 

Disputing Parties. Hence, CRPU fails to assist the Tribunal in assessing jurisdiction as the 

Tribunal can be fully informed of all necessary message based on the offered by the Disputing 

Parties. 

C. CBFI has a significant interest in the arbitration, while the external advisors to CRPU 

do not. 

52. CBFI is a non-profit industry association whose aim is to promote Bonoori investment and foster 

a healthy business environment of the Greater Narnia Region.67 It is an independent party as its 

income is not distributed to members, nor does it receive any assistance from Vemma or other 

related entities.68 Therefore, this satisfies the requirement of independence. CBFI has a significant 

interest in the arbitration concerning its action in other disputes and its vocation. Two other 

members of CBFI are pursuing claims against Mekar.69 Successful or not, Vemma’s arbitration 

with Mekar will be an important source of reference for CBFI to offer further advice in future 

cases. Furthermore, CBFI represents Bonoori investors of all sizes and all types of business, and 

their concern for the arbitration constitutes significant public interest. The tribunal of Biwater has 

emphasized the significance of public interest related with the transparency of arbitration. 70 

Bonoori investors need information from the arbitration to adjust their prospect of investment in 

Mekar, and the present arbitration is to be set as an example. Many investors would not be satisfied 

if the settlement of the dispute is obscure, thus their enthusiasm of investment would be harmed, 

and both countries will suffer economic loss. 

                                                           
66 Suez, ¶ 19. 
67 Amicus Submission by the Consortium of Bonoori Investors, ¶ 2. 
68 Amicus Submission by the Consortium of Bonoori Investors, ¶ 3. 
69 Amicus Submission by the Consortium of Bonoori Investors, ¶ 6. 
70 Biwater, ¶¶ 51-53. 
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53. The external advisors to CRPU cannot be deemed independent, since they participated in the 

process of Vemma’s acquisition of Caeli and earned its benefit from this project.71 The advisors 

do not manifest a significant particular interest in the arbitration, for although they claim to have 

“a general interest in promoting fair business practices in Mekar”, such a declaration is vague and 

they fail to specify what kinds of people and enterprises they represent. But another claimed 

public interest related with bribery is away from the major issue and should be discussed in the 

following part about the scope of the dispute. 

D. There is no conflict of interest within CBFI when submitting the amicus brief. 

54. The Executive Committee member Horatio Velveteen’s participation did not violate CBFI’s 

“Amicus Submission Guidelines”. Horatio Velveteen was CFO of Lapras Legal Capital 

(“Lapras”). The relationship between Lapras and Vemma is that Lapras advised Vemma on 

litigation funding and funders72. Since Lapras is an external advisor of Vemma, Horatio Velveteen 

cannot be deemed as member of Vemma. Besides, Lapras is a company aimed at offering financial 

consultancy and earning profit from the service. Lapras’s advice on funding or more specifically, 

litigation funding and funders, was focusing on Vemma’s management of Caeli. The outcome of 

the pending dispute would mainly about the compensation that Vemma can get from Mekar. The 

funding in relation to Lapras and the compensation are two different issues. Lapras cannot advise 

Vemma on its legal strategy in this arbitration, nor can it earn financial interest from the outcome 

of this arbitration.  

55. Therefore, there is no conflict of interest of Lapras’ participation in the amicus submission of 

CBFI. 

III. RESPONDENT HAS VIOLATED FET STIPULATED IN ARTICLE. 9.9 OF CEPTA. 

56. Article. 9.9 of the CEPTA stipulates the FET referred to the investors.73  Article. 9.9 (2) lists 

explicitly the circumstances where Respondent breached the FET. Here, Respondent has violated 

                                                           
71 Amicus Submission by External Advisors to the Committee on Reform of Public Utilities, ¶ 2. 
72 Procedural Order No.3, ¶ 12. 
73 CEPTA, Article 9.9.  
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the FET because Respondent’s organ74  includes but not limited to deny the justice (A), take 

arbitrary and discriminatory conduct (B) and frustrate investor’s legitimate expectation (C). 

A. Respondent’s court denied the justice that Vemma deserves. 

57. Although FET is a vague concept, denial of justice remains the content of such standard of 

investors.75 CEPTA also takes the denial of justice as the circumstance for breaching the FET. 

Here, Claimant submits that exhausting local remedy is not the requisite for claiming violate 

denial of justice (1), and Respondent’s court constituted the denial of justice because of the undue 

delay of judicial process (2).  

1. Exhausting local remedies is not the necessity for courts to deny justice. 

58. Respondent may submit that Claimant cannot allege that Respondent’s court denied the justice 

because for failing to exhaust local remedies. However, such allegation is unfounded. The tribunal 

in Generation Ukraine held that the exhaustion of local remedies must be contained in the 

instrument in which such consent is expressed.76 Moreover, the tribunal in EDF made further 

explanation that such consent must be provided explicitly and the implicit exhaustion of local 

remedies requirement is invalid. 77  Combined with such two decisions, exhaustion of local 

remedies is effective only explicitly provided in the instrument.  

59. However, in the present dispute, there is no such instrument in which Claimant and Respondent 

reached the consent that before claiming denial of justice Claimant should exhaust local remedies 

in Mekar. Therefore, Claimant can claim the denial of justice without exhausting local remedies 

in Mekar. 

2. Respondent’s court constituted the denial of justice because of the undue delay of 

judicial process. 

60. Denial of justice includes not only the refusal of a judicial authority to exercise his functions and, 

in particular, to give a decision on the request submitted to him, but also wrongful delays on his 

                                                           
74 Article 4 of ILC Draft.  
75 Rudolf Dolzer, Christoph Schreuer, p47.  
76 Generation Ukraine, ¶ 13.5.  
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part in giving judgment.78 But how to determine the undue delay is highly fact-sensitive. In the 

White Industries case, the tribunal held that when deciding whether the delay is undue, the tribunal 

should consider several factors: complexity of the proceedings, the need for swiftness, the 

behavior of the litigants involved, the significance of the interest at stake and the behavior of the 

courts.79 

61. The judicial review of CCM airfare caps is not complex. In this process, CCM made its interim 

measures solely based on evidence that Vemma and its Moon Alliance partner, Royal Narnian 

have the market share exceeding 54%.80 CCM did not provide further evidence proving Vemma’s 

concrete activities which may be deemed to abuse its so-called dominant market position. This 

methodology is inconsistent with the requirement provided in MRTPA. Such MRTPA prohibits 

CCM from making the finding solely on the basis of evidence of market share or concentration.81 

Therefore, the airfare caps imposed on Caeli by CCM are prima facie illegal, if CCM cannot 

provide more evidence, the court can make sure such interim measures are illegal. Respondent’s 

court should not delay such hearing to one year later after the registration.  

62. Vemma is in urgent need of relieving the airfare caps imposed by CCM. Although there is no 

evidence that caps hurt Vemma’s profitability in 2016,82 after a currency crisis ensued in Mekar,83 

Caeli (Vemma is the shareholder) was unable to secure a steady stream of revenue. This situation 

is even worsened after Respondent required that all companies operating in the country should 

denominate exclusively in Mon. Under the context of currency crisis, Caeli cannot make profit 

by selling tickets, because when flight takes off, the Mon paid by customers is be worth far less 

to its business. So, Caeli is urgent to get rid of such airfare caps, otherwise, Caeli may be faced 

with bankruptcy.  

63. Besides, Vemma or Caeli is active in pursuing the remove of airfare caps. After the decision of 

airfare caps, Caeli requested the CCM to remove the interim airfare caps. Afterwards, Caeli 

                                                           
78 France v. Venezuela, pp.117-118. Mondev, ¶¶ 126-127. 
79 White Industries, ¶ 10.4.10.  
80 Statement of Uncontested Facts, ¶ 36.  
81 MRTPA, Evidence.  
82 Statement of Uncontested Facts, ¶ 37.  
83 Statement of Uncontested Facts, ¶ 39.  
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requested the court to review the legality of CCM’s interim measures on 27 March 2018. After 

knowing the hearing on interim measure was scheduled in April 2019, Caeli requested for an 

immediately hearing at once. During the whole remedy process, Caeli not only actively sought 

from CCM but the court.  

64. Finally, the cases volume brought by the large population is not the excuse. Tribunal in El Oro 

Mining and Railway held that the amount of work incumbent on the court and the multitude of 

law suits with which they are confronted, may explain but not excuse the delay.84 The population 

explosion lasts from 1980 to 2015, which lasts around 35 years. 85  During these decades, 

Respondent should have developed its judicial system to correspond the increase of population, 

rather than takes the deficiency of judicial system as excuse for undue delay. Furthermore, the 

immediate dismiss to Claimant’s appeal to judgement of High Commercial Court of Mekar86 

reflects that the judicial system is capable of making judgment quickly. 

B. Mekar violated Article. 9.9 of CEPTA since its measures constitute arbitrary and 

discriminatory conduct. 

65. Article 9.9.1 states: Each Party shall accord in its territory to covered investments of the other 

Party and to investors with respect to their covered investments FET and full protection and 

security in accordance with paragraphs 2 through 7. As per 2(c) of Article 9.9, a party breaches 

the obligation of FET if measures are arbitrary (1) and discriminatory (2). 

66. The CEPTA entitles an investor to treatment that is not arbitrary or discriminatory within the 

bilateral investment framework. 

1. Mekar’s actions were arbitrary.  

67. Investment treaties rarely define “arbitrary” or “unreasonable” conduct. The underlying notion of 

arbitrariness is that prejudice, preference or bias is substituted for the rule of law.87 As the ELSI 

judgement stated, arbitrariness is not so much something opposed to a rule of law, as something 
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opposed to the rule of law … It is a willful disregard of due process of law, an act which shocks, 

or at least surprises, a sense of judicial propriety.88  

(a) Mekar’s first investigation was arbitrary.  

68. As per Article (2) (a) of MRTPA, the CCM may open an investigation if a corporation obtains a 

market share greater than 50%, or with discretion in exceptionally rare cases where the market 

share is lower.89 As the EDF tribunal stated, a measure that is not based on legal standards but on 

discretion, prejudice or personal preference, or a measure is taken in willful disregard of due 

process and proper procedure could be deemed as arbitrary measure.90 

69. With a 43% market share, Caeli did not reach the threshold of investigation.91 The investigation 

Mekar opened in Caeli violates the Act since it conflicts with the 50% requirement. 

70. The reasons asserted by Mekar for composite calculation decision do not stand, either. 

Consideration of conjunction with Caeli’s Moon Alliance partner is arbitrary and lacks support of 

existing policy or regulation.92 Mekar has been aware of Vemma’s connection with Bonooru at 

the time of bidding and consented on its access to the Moon Alliance. The successful bid, 

combined with the support by the Chairman of Mekar’s Committee on Reform of Public Utilities, 

is a signal that Mekar permitted Vemma’s activities and was more than willing to admit its relation 

to Bonooru and Moon Alliance. Meanwhile, CCM set a clear boundary between what Vemma 

could do and what could not. CCM sought the undertaking from Caeli that “it would not engage 

in high-level co-operation on competition parameters such as prices, schedules, capacity, facilities, 

and other sensitive information with Moon Alliance members”. Listed are key terms on which 

Mekar expressed its unwillingness to concede. Cooperation beyond above forbidden activities is 

therefore deemed accepted. 

71. The alleged secondary slot-trading does not breach Vemma’s commitment. Secondary slot-trading 

is a money-slot trading. As a functional practice to increase the efficient use of available airport 
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capacity at price of money, secondary slot-trading ought better to be categorized as a commercial 

transaction than cooperation. As it does not involve above forbidden behaviors, it does not 

constitute a reason for composite calculation of market share. Nor did CCM apply the discrete 

consideration when deciding to open the investigation. Thus, it is not an outcome of discrete 

consideration in exceptionally rare cases.  

72. In summary, opening the first investigation violates the regulations regarding procedure and 

content, thus constitutes arbitrary conduct.  

(b) Adverse intention is not required to establish arbitrariness. 

73. As the Occidental stated, the arbitrary standard was violated “to some extent” because of the 

“very confusion and lack of clarity that resulted in some form of arbitrariness, even if not 

intended”.93 

74. Accordingly, adverse intention by conducting arbitrary measures is not decisive. Even if CCM 

mistakenly calculated the market share and posed the price caps on Caeli without malice, 

arbitrariness of its conduct is still established.  

75. Thus, Mekar’s actions were arbitrary and violated Article 9.9 of BIT. 

(c) The cumulative effect of Mekar’s conduct constitutes arbitrary conduct. 

76. As the RREEF tribunal stated, the transparency, proportionality and reasonableness are elements 

of the FET.94 The Cavalum SGPS tribunal further clarified that the requirement of proportionality 

is part of the reasonableness standard and of the FET standard.95 The Philip Morris tribunal stated 

that the governmental actions that encroach on individual rights must satisfy minimum standards 

of proportionality, which means they must be fair and equitable, not arbitrary.96 

77. In this case, after MA hinders the third-party buyer Hawthorne Group LLP from completing the 

purchase,97  Mekar bribed the solo arbitrator,98  who then helped MA gain a favorable award 
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through a fast-track arbitration procedure.99 Despite the award being set aside, the Superior Court 

dismissed Vemma’s appeal, readily responded MA’s demand to enforce the award. After that, the 

Supreme Court dismissed Vemma’s appeal at a surprisingly fast speed and paved the way for a 

smooth enforcement.100  Compared to the time interval related to Caeli’s claim against CCM, 

which exceeds one year, the dismission of appeal was made 32 days after the ruling of the court. 

78. Respondent may submit that each single conduct is regulatory conduct pursuant to Mekari 

domestic law thus legitimate except the bribery. However, considering the time taken to complete 

these steps and its continuity and inter-relation, the conduct is opposing to the rule of law, and is 

a willful disregard of due process of law, an act which shocks, or at least surprises, a sense of 

judicial propriety. Especially, the bribery conducted by MA, a state-owned and state-controlled 

transition vehicle, is apparently against the rule of law and the public policy of Mekar. The 

Supreme Arbitrazh Court of Sinnograd ruled that there are grave, precise, and consistent indicia 

that the bribery to the sole arbitrator has occurred.101 Sinnoh is consistently ranked as the top-10 

countries of the administration of civil and criminal justice, and the courts of Sinnoh are 

emphasized as “virtually free of discrimination, corruption, and improper influence by public 

officials”. 102  Therefore, the probability of this bribery has a greater credibility. Due to the 

situations above, even the Mekari Court has the discretion to enforce the award that has been set 

aside, the enforcement of an award that is apparently lack of the legitimate purpose could also be 

deemed as disproportionate thus arbitrary. 

2. Mekar’s actions were discriminatory. 

79. CEPTA did not fully elaborate the connotation of discriminatory conduct. The ICSID tribunals 

are prone to consider the type and extent of distinctive measures. Discrimination occurs when the 

criteria for differential treatment lacks reasonable grounds. As the Lemire(II) tribunal observed, 
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to amount to discrimination, a case must be treated differently from similar cases without 

justification.103  

80. Mekar’s decision to grant subsidies to airlines was made in order to alleviate the concern of the 

airline industry. Caeli provides air services to Mekari citizen, and therefore is entitled to subsidies. 

The Executive Order 9-2018 specifically stated that when exerting the grant of subsidies, the air 

transportation needs of small and remote communities shall be taken into consideration. 104 

Servicing remote communities is one of the objectives of Claimant and specifically stipulated in 

the Memorandum of Association of Claimant, 105 and Claimant has also been working on this 

objective. Therefore, the refusal of subsidies is illegal pursuant to the domestic law of Mekar, i.e., 

Executive Order 9-2018. 

81. Further, considering the original purpose of subsidy policy, the rejection of Caeli’s application for 

subsidies despite its efforts in providing air services to Mekari citizens constitutes differential 

treatment, which lacks justification and falls short of reasonableness.  

82. Especially, Foreign airlines such as Star Wings and JetGreen, both owned by holding groups from 

Arrakis, received subsidies under this program despite having received subsidies from their home 

states greater than Vemma. Meanwhile, Caeli’s application for subsidies was rejected without 

being indicated the reasons for the dismissal.106 The rationalization of Mekar’s deputy Minister 

of Transportation attributed the dismissal merely to the SOE nature of Caeli, which to a greater 

extent, is a vague prevarication instead of a specific justification. 

83. Continuous deteriorating economic atmosphere, political campaign against privatized enterprise 

like Caeli, and requirements on an exclusive use of MON add to the extent of discrimination.  

84. Moreover, not only did Respondent discriminate Caeli by rejecting to grant subsidies, but it even 

indicates no reasons for the dismissal in an arbitrary manner. It is underlined by the Metalclad 

tribunal that information concerning any actions made or intended by the State must be accessible 
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to the affected investors at all time.107 The Lemire tribunal also deemed the unfavorable action 

without any reasoning as violation of FET. In this regard, Respondent’s conduct is discriminatory 

and arbitral and violates the FET standard.108 

85. In conclusion, tribunals generally embrace an objective approach in determining 

discrimination.109 As discrimination is sufficiently established through Mekar’s conduct. 

C. Measures taken by Respondent frustrated Claimant’s legitimate expectation. 

86. Pursuant to Article 9.9(3) of the CEPTA, when applying the above FET obligation, a tribunal may 

consider whether a Party made a specific representation to an investor to induce a covered 

investment, that created a legitimate expectation, and upon which the investor relied in deciding 

to make or maintain the covered investment (1), but that the Party subsequently frustrated (2). 

1. Claimant has a legitimate expectation.  

87. In confirming whether the investor has a legitimate expectation, the Micula v Romania tribunal 

pointed out that in order to establish a breach of the FET obligation based on an allegation that 

Respondent undermined Claimant’s legitimate expectations, Claimant must establish that the 

existence of a promise or assurance attributable to a competent organ or representative of the State, 

which may be explicit or implicit (a), reliance by the claimants as a matter of fact (b), and such 

reliance (and expectation) was reasonable (c).110 

(a) The existence of a promise or assurance attributable to a competent organ or 

representative of the State. 

88. In confirming the existence of a promise or assurance of the State in some privatization cases, 

tribunals emphasized the importance of the bidding rules issued on behalf of the State on the basis 

of which the investors were induced to invest as establishing a legitimate expectation.111 Also, the 

tribunal of El Paso held that “No reasonable investor can have such an expectation unless very 
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specific commitments have been made towards it.”112 In examining the specific commitments of 

the host state, the tribunal of BG Group considered the bidding rules, also an Information 

Memorandum whose purpose is to raise interest of foreign investors in the privatization as the 

basis of the legitimate expectation.113 

89. As the most competitive bidder of Caeli’s privatization, Vemma’s acquisition of Caeli was 

approved by CCM. Also, the purpose of the revision of Mekar’s MRTPA is to inspire investors’ 

confidence. In fact, the bases of Claimant’s decision on the alleged acquisition are the bidding 

rules and Mekar’s MRTPA. Thus the bidding rules and MRTPA constitutes a specific 

commitment attributable to Respondent. 

(b) Reliance by Claimant as a matter of fact. 

90. In this case, Claimant conducted its business based on its tender offer, and complying with 

MRTPA to expand the market share. Such actually occurred business activities showed 

Claimant’s reliance on such commitments. 

(c) Such reliance (and expectation) was reasonable. 

91. The tribunal of Thunderbird held that if the information provided to the State agency by Claimant 

is incomplete and inaccurate, the reliance of Claimant is not reasonable.114 There is no evidence 

that Claimant provided incomplete or inaccurate information to Respondent, thus considering the 

existence of the assurance attributable to Respondent, such reliance by Claimant is reasonable. 

2. Respondent frustrated Claimant’s legitimate expectation. 

92. Pursuant to Chapter 3, Article (2) of the MRTPA, The CCM may open an investigation into 

behaviour by itself when a corporation obtains a market share greater than 50%. The CCM may 

exercise discretion in industries that require special attention to open an investigation where a 

corporation owns a lower market share. The use of discretion should be exceptionally rare. The 

CCM used its discretion to launch the First Investigation while Claimant’s market share was less 
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than 50%. However, considering the “exceptionally rare” requirement of the use of discretion to 

open a suo moto investigation, the reasoning for such discretion is insufficient.  

IV. COMPENSATION STANDARD OF THE VIOLATION OF ARTICLE 9.9 OF THE CEPTA SHOULD 

BE “FAIR MARKET VALUE”. 

93. Compensation standard of the violation of Article 9.9 of the CEPTA should be “fair market value” 

instead of “market value” as per principles of international law (A) and MFN clause stipulated in 

the CEPTA (B). 

A. Compensation standard of the violation of Article 9.9 of the CEPTA should be “fair 

market value” as per principles of international law. 

94. Concerning the principles of international investment law, dating back to the Chorzów Factory 

case, it is a basic rule of international law that reparation shall be made for violations of 

international law. ILC Articles provide that “the responsible State is under an obligation to make 

full reparation for the injury caused by the internationally wrongful act”.115 It has been recognized 

that “full reparation” should wipe out all the consequences of the illegal act and reestablish the 

situation that would have existed if that act had not been committed. Thus, in the present case, we 

submit that under the “full reparation” rule of international law, fair market value standard should 

be applied. 

95. The El Paso tribunal defines fair market value standard as: 

96. The price, expressed in terms of cash equivalents, at which property would change hands between 

a hypothetical willing and able buyer and a hypothetical willing and able seller, acting at arm’s 

length in an open and unrestricted market, when neither is under compulsion to buy or sell and 

when both have reasonable knowledge of the relevant facts.116 

97. In this case, Mekar submitted that it has already paid the “market value” for Claimant’s 

investment by purchasing its stake in Caeli for USD 400 million.117 However, as the submission 
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above, the purchase was made under a series of unjust conduct, Vemma wfas forced to sell its 

stake at a price far below fair market value,118 which according to the estimation, is USD 1.1 

billion.119 Due to the unjust conduct of Mekar, Vemma was forced, not voluntarily, to sell its stake. 

Thus, it is proper to say that there is no willing seller, arm’s length actions nor open and 

unrestricted market, the fair market value standard is not applied in this case. The rest 700 million 

USD shall be deemed as the loss due to the FET violation of Mekar, thus shall be paid as 

compensation. 

98. Admittedly, the “fair market value” standard is most commonly applied in cases of expropriation. 

As the Crystallex tribunal pointed out, the reparation of wrongful acts should reflect the “fair 

market value” of the investment.120 The Caratube tribunal also indicates that in case of unlawful 

expropriations, the tribunals have sometimes applied the fair market value standard.121 

99. Further, the tribunal of Azurix indicates that although the investment was not sufficiently to be 

considered as expropriated, if the measures adopted by the State-produced effects are similar to 

those of an expropriation, the tribunal tends to apply the same methods as in the expropriation 

cases (1).122 The tribunal of the CMS also indicates that the application of “fair market value” 

standard is not excluded in the case of the breaches different from expropriation if their effect 

results in important long-term losses (2).123  

100. Similarly, in determining whether a standard mainly related to expropriation like the  fair market 

value standard can be applied to situations not amounting to expropriation, the tribunal of Enron 

points out that on occasions, the line separating indirect expropriation from the breach of FET can 

be rather thin and in those circumstances the standard of compensation can also be similar on one 

or the other side of the line.124  Considering the cumulative nature of the breaches that have 
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resulted in a finding of liability, the Enron tribunal indicates that the application of the “fair market 

value” standard is appropriate. 

1. Measures adopted by the State-produced effects are similar to those of an 

expropriation. 

101. Initially, the economic value of Claimant’s investment is strongly depreciated due to the 

interference of Respondent. The cumulative effect of Respondent’s unfair actions like denial of 

justice made Claimant’s investment now hemorrhaging money. By the third quarter of 2019, 

Claimant’s market share in Mekar dropped below 40%, with its operations on most routes 

generating deep losses.  

102. Besides, the main property of Claimant was taken by MA, a State-owned and controlled entity. 

Through bribing the sole arbitrator, MA was rendered an award in favour of it. Despite the award 

being set aside, Mekar’s court enforced the award. The enforcement of the award eventually 

forced Claimant to sell its stake in Caeli to MA far below a fair market value.  

103. Concludingly, the measures adopted by the State-produced effects are similar to those of an 

expropriation. Especially, considering Claimant’s stake in Caeli was taken by a State-owned and 

controlled entity, the fair market value standard of compensation is appropriate. 

2. Measures adopted by the State-produced effects result in important long-term 

loss. 

104. The CMS tribunal considers the consequences of a breach of FET. If the State-produced effects 

result in important long-term loss, the application of fair market value standard could also be 

appropriate.125 

105. Due to Respondent’s unfair conduct, Claimant was forced to sell its stake at a price far below the 

fair market value. Furthermore, losses on Claimant’s investment significantly hurt Claimant’s 

financial standing, eventually led to government intervention to bail Claimant out of the financial 

crisis. The State-produced actions accumulatively put Claimant in a dire financial situation, and 
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result in important long-term loss of the investment and Claimant itself. Hence, the fair market 

value standard of compensation is appropriate in this case. 

B. Compensation standard of the violation of Article 9.9 of CEPTA should be “fair market 

value” as per the MFN obligation contained in CEPTA. 

106. The CME tribunal invokes MFN clause to determine the standard of compensation. The tribunal 

indicates that the MFN provision can support the determination of compensation under the Treaty 

on the basis of the fair market value standard. In interpreting the term “just compensation” of the 

applicable BIT, the CME tribunal relied on the MFN clauses to rule that the compensation should 

represent the “fair market value of the investment”.126 

107. Article 9.7 of the CEPTA states: 

Each Party shall accord to an investor of the other Party and to a covered investment, treatment 

no less favourable than the treatment it accords in like situations, to investors of a third country 

and to their investments with respect to the establishment, acquisition, expansion, conduct, 

operation, management, maintenance, use, enjoyment and sale or disposal of their investments in 

its territory. 

108. Article 9.7 of the CEPTA is an MFN clause which enables investors to avail themselves of more 

favourable Treaty provisions contained in a Bilateral Investment Treaty between Respondent and 

a third state. 

109. Article 13 of 2006 Arrakis-Mekar BIT states: 

If the Tribunal makes a Final Award in favour of the investor, the Tribunal may award 

compensation. Such compensation shall be equivalent to the fair market value of the investment 

immediately on the day before the measures inconsistent with the provisions herein were taken 

by the host State. 

110. Comparatively, Article 9.21 of CEPTA states: 
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Where a tribunal makes a final award against a respondent, the tribunal may award, separately or 

in combination: 

(a) monetary damages at a market value, except as otherwise provided for in Article 9.12; and… 

111. In this kind of situation, that the compensation standard when the Tribunal makes a Final Award 

in favour of the investor, Article 13 of 2006 Arrakis-Mekar BIT indicates that the fair market 

value standard should be applied while Article 9.21 of CEPTA states the market value standard 

should be applied. Thus, due to the MFN clause of the CEPTA and the definition of fair market 

value and market value, the fair market value standard should be applied. 

112. Although being stipulated in the Section E – Settlement of Disputes, as a consequence of violating 

the FET, compensation standard is a substantive issue in its nature, under the principles of treaty 

interpretation of VCLT, a treaty shall be interpreted in accordance with the ordinary meaning 

before in the context. The ordinary meaning of compensation standard, the consequence of the 

State responsibility indicates that it should be deemed as a substantive issue instead of a 

procedural issue. Thus, it is proper to include the compensation standard into the MFN clause of 

the CEPTA. The Fair Market Value standard should be applied due to the MFN clause of the 

CEPTA. 

113. Regarding to the validity of the treaty, Article 14 of the 2006 Arrakis-Mekar BIT states: 

This Agreement shall remain in force for a period of ten years. Thereafter it shall continue in force 

until the expiration of twelve months from the date on which either Contracting Party shall have 

given written notice of termination to the other. 

114. Although the ten-year period has expired till now, there is no hard evidence to prove that the 

contracting parties have given written notice of termination to the other. Thus, as the Procedural 

Order No.4 confirmed, the 2006 Arrakis-Mekar BIT shall be considered as still remain in force, 

Claimant could invoke the fair market value standard due to the MFN clause. 

V. CONCLUSION 
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115. In Conclusion, Claimant’s submission is about 4 issues regarding the jurisdiction of Tribunal, the 

Amicus submission, the FET violation, and the application of fair market value standard for 

compensation.  

116. First, the Tribunal has jurisdiction of this case. Especially, the stock of Caeli owned directly by 

Claimant constitutes an investment because it satisfies the dual test: the activity is covered by the 

parties’ consent, and the activity meets the procedural governing law’s requirements. Also, 

Claimant is a qualified investor as well as a national of a party to the ICSID Convention. 

117. Second, the submission of CBFI could assist the Tribunal’s determination, and falls within the 

scope of both the procedural and substantial disputes. Also, CBFI has a significant interest in the 

arbitration. 

118. Third, Respondent has violated FET, for Respondent’s conduct constitutes denial of justice, 

arbitrary and discriminatory conduct, and frustrates Claimant’s legitimate expectation.  

119. Lastly, the compensation standard should be “fair market value” instead of “market value” as per 

principles of international law and the MFN obligation stipulated in CEPTA. 

120. Concerning the violation of FET, Respondent may mention that the measures undertaken are 

regulatory measures specified in Article 9.8, out of the public interest as protection of Mekari 

local enterprises and antitrust. In response, Claimant submit that when exerting regulatory 

measures, Mekari Government should follow the principle of proportionality. The principle of 

proportionality has also been widely applied by the tribunals to balance investors’ interest and the 

public interest of host states and determine the boundaries of the host state’s administrative 

measures. The principle of proportionate requires the State to exert administrative power in a 

proper, legitimate, and non-discriminatory way, however, as submitted above, the conduct of 

Respondent is not only not proportionate, but even constitutes a gross violation of the rule of law. 

This should not be considered as regulatory conduct in international investment law, but should 

be considered as violation of FET stipulated in CEPTA. 

121. As for the compensation, Claimant fully understands that Mekar is undergoing a severe economic 

crisis, however, as stated in the preamble, the investment agreement CEPTA aims to benefit 

consumers and promote sustainable growth, and should apply to both parties. The need of 
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balancing the interest between the State and investor does not mean that the Tribunal should 

sacrifice the investor to protect the state. To ensure the public interest is protected, a good 

investment environment is necessary. The investor’s interest should also be considered, especially 

in the context of the economic crisis, the protection of the investors from the violation of FET 

becomes more significant. Due to the situation above, Claimant submits that the economic crisis 

should not be considered as a mitigating factor of the violation of the FET. 

122. In light of the above, Vemma respectfully requests the Tribunal to: 

a. find that Respondent treated Claimant’s investment unfairly and inequitably and thereby 

breached Chapter 9 of the CEPTA;  

b. order Mekar to pay Claimant 700 million USD plus interest as of the date of the violation; and 

c. order Mekar to reimburse Claimant for all costs and expenses associated with this arbitration. 
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