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Statement of Facts 

Background of Investor 

The Common wealth of Bonooru (Bonooru), a developing country, located at the northern tip 

of Greater Narnia. For the initial two decades of its independence, Bonooru followed a process 

of economic self sufficiency. Later there was a push for a move towards decentralization and 

restructuration of State-owned Entities (SOEs). 

Until 1979, the Civil Aviation Authority was also responsible for management of Bonooru’s 

national carrier and monopoly civil airline, Bonooru Air. The CAA restructured the state owned 

Holdings, Bonooru Air’s parent company, into an arms-length enterprise in an effort to enhance 

its profitability. 

Vemma is an airline holding company incorporated in Bonooru with 100% ownership in Royal 

Narnian. Bonooru retained minority shareholding in Vemma ranging only from 31 – 38 %. 

Background of investment 

The federal Republic of Makar, located 1600Km south to Bonooru’s empire. Unitl 2003, 

Mekar’s civil aviation consisted of Aer Caeli and Caeli Airways, both SOEs ednjoyed 

monopoly. In 2003, both of them were merged, resulting in the ballooning debt and loss in 

market shares.  Projected decrease in the future profits. In the aftermath of the unfavourbale 

mergers, there was an attempt to pricvatise Caeli, but the attempts failed. It was onlyin 2009, 

that Emergency Recovery Act was enacted, authorizing the privatization of SOEs deeming 

calei airways fit for privatization. 

After failure of first two attempts at privatization, in September 2010 a third attempt was made. 

In preparation for the same, renowned aviation consultant Goeffrey Hoytsman was appointed 

as the managing director of Mekar Airservices Ltd., a State-owned and controlled transition 

vehicle to which Caeli Airways’ assets and part of its debt liability were transferred. Four 

companies, including Vemma participated in bidding process. 

Vemma submitted its bids on November 23, 2010. Vemma Holdings’ bid proposal envisaged 

inter alia fleet renewal and expansion, as well as route expansion. Vemma also promised to 

sign leasing contracts for Boeing 737 aircraft on favourable terms and secure Caeli Airways’ 

membership in the Moon Alliance. Its bid stated 1025 that it would refinance for the remainder 

of Caeli’s debt liability from PJSC Bonoorian People’s Bank (“BPB”). The Group’s tender 
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valued at 800 Million USD was accepted on January 5, 2011. The CCM approved Vemma’s 

acquisition of an 85% stake in Caeli Airways and the airline’s participation in the Moon 

Alliance on 5 March 2011. 

On 29 March 2011, Vemma Holdings entered into a Share Purchase Agreement with Mekar 

Airservices Ltd. to purchase an 85% stake in the company. The remaining 15% shares were 

beneficially owned by the Mekari State through Mekar Airservices Ltd. Simultaneously, 

Vemma and Mekar Airservices Ltd. entered into a Shareholders’ Agreement. 

Background of the dispute 

The Competition Commission of Mekar launched a suo moto investigation into Caeli’s 

activities to investigate whether it had employed predatory pricing strategies to hinder domestic 

competition. As a result, the CCM applied airfare caps which have been recognised as 

reasonable and there is no evidence that the imposed caps hurt Caeli’s profitability in 2016. 

The CCM investigation against Caeli Airways was one of its kind.  

A consortium of small regional airlines in the Greater Narnian region alleged that Caeli 

was  “capitalising on its undercutting policies it enjoyed at Phenac International Airport”. Caeli 

however maintained that it did not enjoy the alleged dominance on the short-distance routes.  

In late 2016, the MON began to fall. Mekar ran deficits in both its fiscal and current accounts. 

The fall in the value of MON continued, accompanied by rising inflation which, in turn, 

reduced consumer’s’ purchasing power. Caeli’s application for denominating its airfare in US 

Dollars was approved by Mekari authorities in October 2017, owing to the issue of maintaining 

sustainable revenue. 

In January 2018, the re-election of the LPM saw a policy requiring all companies operating in 

the country to denominate all goods and services in MON with a view to stabilise the currency. 

The approval received by Caeli was undone. This step was protested by Caeli, and so was the 

airfare cap imposed in September. It was alleged that the airfare cap failed to account for the 

current exponential increase in inflation. The request was denied by the CCM expressing its 

inability to suspend the interim caps until the investigations were complete.  

In March of 2018, when Caeli’s claim against the CCM was finally registered the court registrar 

rejected Caeli’s request for a separate hearing on interim measures, addressing its lack of 

resources and the general prioritisation of criminal matters. The first investigation by the CCM 
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was concluded by August 2018. A fine of MON 150 million was imposed on Caeli as it was 

found in violation of Mekar’s antitrust legislation. The subsidies received by Vemma under the 

Horizon 2020 scheme were also found to have helped Caeli drastically reduce prices.  

Caeli’s request for subsidies under the Executive Order 9-2018 was rejected without indicating 

the reasons for dismissal, while other holding groups from Arakkis were allowed subsidies. 

The second investigation concluded in January 2019 found Caeli engaged in anti-competitive 

behaviour. A penalty amounting to 200 million MON was imposed subsequently. The airfare 

caps were also continued. Both the CCM orders were appealed against in the Mekari courts.  

Faced with the risk of insolvency, Celi Airways applied for a loan amounting to USD 200 

million. Caeli’s credit ratings had been adversely affected owing to “risky investment choices 

by Caeli, long-standing debts that Caeli has failed to service since its privatisation, and large 

fines payable to the CCM”. The loan was refused by Caeli. 

The court rejected Caeli’s case on merits in a premature fashion. Towards the end of 2019, 

Caeli’s market share dropped below 40% while it was generating losses on most routes. The 

airfare caps were lifted in October. Given the mounting liabilities of the enterprise, 

representatives of Vemma intended to sell their stake in Caeli. An offer was secured from 

Hawthorne Group LLP, the terms were communicated to Mekar Airservices’ representatives. 

Owing to the LLP’s membership in the Moon Alliance, the offer was rejected by Mekar 

Airservices. A request for arbitration with the Sinnoh Chamber of Commerce under the SCC 

Arbitration Rules was filed, to declare Vemma’s failure to secure a bona fide third-party offer. 

Cavanaugh was appointed by the SCC Secretariat. An award was rendered in favour of Mekar 

Airservices. The reasoning employed by Mr. Cavanaugh was widely criticised.  

An application for enforcement of the award was filed by Mekar Airservices before the High 

Commercial Court. Mr. Cavanaugh was alleged of indulging in corruption. The seat of the 

arbitration set aside the award pursuant to Vemma’s application. The award was anyway 

recognised in Mekar and upheld by the Superior Court. Vemma was left to sell its stake to 

Mekar Airservices in October 2020 for 400 million USD.  

Vemma filed an arbitration notice against Mekar in November 2020 under the CEPTA. 

Background of procedure   
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In 1994, the BIT was entered into between Mekar and Bonooru. In 2010, the two state sstrated 

negotiation on the new Comprehensive Treaty. In 2014, the Comprehensive Economic 

Partnership and Trade Agreement (CEPTA) was signed.. The agreement entered into force on 

15 October 2014. Mekar and Bonooru agreed to terminate the pre-existing BIT on 15 October 

2014.  

Pursuant to Article 9.16 of CEPTA, and Article 2 of ICSID additional facility rules, Vemma 

submitted the dispute against Mekar before the Tribunal.  

On March, 21, 2021, the Procedural Order 1 was passed by the tribunal, constituting the 

tribunal, and stipulating the procedure to be followed during the proceeding and the 

organization of hearing.  

On April 19, 2021, the Consortium for Bonoori Investors, filed an application for making 

amicus submissions. On May, 28, 2021, the External advisors to the CRPU made an application 

for making amicus submissions.  

On July 01, 2021, the Procedural Order 2 was passed on amicus submissions and modified the 

organization of hearing.  

On July 16, 2021, the Procedural order 3 was passed setting out additional facts and the tribunal 

clarified that submissions to be limited to violation of Article 9.9 of CEPTA. Further, additional 

facts were set out in procedural order 4. in September 2021.  

 

  



Team 1632 ShahbuddeenW G 

5 
 

Arguments 

I.  THE TRIBUNAL DOES HAVE JURISDICTION OVER THE CURRENT 

DISPUTE 

1. Article 2 of the ICSID Facility Rules provides for the Centre’s jurisdiction upon the 

existence of an Arbitration agreement when the parties have consented to submit the dispute 

to ICSID Facility Rules.1 The Arbitration agreement can be a part of a BIT or a contract or 

any other instrument.  In the current scenario, the 2014 Bonooru - Mekar BIT serves that 

purpose as it constitutes a standing offer to arbitrate under it and the investor may consent 

to the same by submitting to the Arbitration.  

2. The respondent consent to arbitrate is enshrined in Article 9.17 of the Comprehensive 

Economic Partnership and Trade Agreement (CEPTA) wherein it has consented to any 

arbitration claim which is made in accordance with the CEPTA. 2 

3. The Claimant filed the dispute and it was registered with the Secretariat on 17th November 

2020.3 The filing and subsequent registration serves as the Claimant’s consent to arbitrate. 

Thus, an arbitration agreement is formed between the parties.  

4. The Tribunal’s jurisdiction stems from the BIT and extends to disputes which are within 

the scope of the BIT. The consent of both the parties is not absolute and is subject to the 

scope of the dispute resolution processes of the BIT. The jurisdiction of the tribunal has 

two aspects. The first is the jurisdiction which the tribunal exercises over the current 

subject-matter (jurisdiction ratione materiae and the second is the jurisdiction which the 

tribunal exercises over the parties involved (jurisdiction ratione personae). Claimant will 

demonstrate that it has fulfilled both of these requirements.  

a.  The ratione materiae jurisdiction 

5. The tribunal exercises the jurisdiction over the subject-matter of the dispute. The current 

claims constitute Investment Disputes as explained in Article 9.1 of the BIT. 4 The current 

 
1 ICSID Arbitration (Additional Facility) Rules, 2006, Art. 2.  
2 Art 9.17, CEPTA. 
3 Procedural Order 3 ¶1. 
4 Art. 9.1, CEPTA.  
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investment qualifies as an investment under (b) category of the inclusive list. The 

investment was the 85% shares in form of equity which were purchased by the Claimant. 5 

b.   The ratione personae jurisdiction 

6. Under Article 9.9 of the CEPTA, the tribunal holds jurisdiction over the disputes between 

a Contacting Party and an investor of another Contracting Party. The Claimant submits that 

it has complied with the terms set out in the CEPTA. Both Mekar and Bonooru are 

contracting parties of the CEPTA. The claimant satisfies the definition of the investor set 

out in Chapter 9.9 of the CEPTA.  

7. The definition of investor as set out in Article 9.1 includes both natural persons and 

enterprises. The claimant qualifies as an enterprise as the definition of enterprise of  Party. 

The definition of enterprise of party is a disjunctive one. There are two prongs to the 

definition of Enterprise.6 

8. The first prong of the definition of Enterprise includes the enterprises that are constituted 

or organised under the laws of that Party. The additional requirement is that the enterprise 

shall have substantial business activities in the territory of the party. Thus, there is a two-

fold requirement for establishing nationality under the section. The first is the nationality 

of the party which shall be determined in accordance with the laws of the country.7 The 

second requirement is with respect to the siege social of the enterprise.  

9. Thus, the first requirement has to be wholly decided on the basis of the local laws of the 

party which is an international standard as nationality is majorly determined by the State 

and the international interference is rare in the same. The Article of Association prove that 

the Claimant was a legal person, in accordance with the local laws8.  

10. In addition, the second requirement is with respect to the siege socialis of the Claimant. 

Although, this is not a sine non qua under ICSID Facility Rules arbitration, there has been 

sufficient international jurisprudence to support the requirement. The Claimant has 

substantial business activities in Bonooru and was wholly operating out of Bonooru. 9 

 
5 UF ¶25. 
6 CEPTA, Chapter 9.1.  
7 Id.  
8 Memorandum of Association, ¶ 1,2. 
9 UF ¶ 10. 
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11. Thus, the Claimant qualifies as an enterprise under the disjunctive definition of enterprise 

set out in the CEPTA. The Claimant qualifies as an investor as per the BIT.  

12. With respect to the ICSID Additional Facility rules, the only requirement which the 

Claimant needs to satisfy is qualify as the national of a Contracting State. There is an 

international consensus on this point that the nationality is to be determined with respect to 

the laws of the Contracting State.10 Thus, Bonoori laws are the sole set of rules on the basis 

of which the nationality has to be determined.  

13. The Bonoori laws have not been specifically mentioned in the current case but the 

certificate of incorporation and other documents which relate to the incorporation of the 

Claimant.  

14. The objection to the tribunal’s jurisdiction made by the Respondent is with respect to State 

ownership in the Claimant. The Respondent has contended that ICSID Additional Facility 

rules does not contemplate State-to-State proceedings and additionally, the consent given 

under the BIT does not contemplate the same as well.11 Thus, the major objection raised by 

the Respondent is that the Claimant qualifies as State which turns the present arbitration 

into a State-to-State arbitration. The claims made by the Respondent are not tenable as the 

Claimant qualifies as both an investor under the BIT and a national under the ICSID 

Additional Facility rules.  

A.    The tribunal has jurisdiction to hear the claims as the State does not own or 

control the Claimant 

15. The relevant date to determine the nationality of the Claimant is the date on which the 

dispute arose. It has been held on various occasions, that the relevant date may be 

considered to be the date on which the dispute is filed in conjunction with the date on which 

the treaty was allegedly violated. 12 Additionally, it has been held that jurisdiction once 

established, cannot be withdrawn.13 It is submitted that the State did not control the 

Claimant on either dates or any other date between the two.  

 
10 Liechtenstein v. Guatemala [1955] ICJ; Nationality of an Investor, Ahmed Bakry ¶1. 
11 Response to the Notice ¶5. 
12 CEAC v. Montenegro, ICSID Case no. ARB/14/8 ¶146. 
13 Enron v. Argentina, ICSID Case No. ARB/01/3 ¶197. 
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16. The Claimant is not solely owned by the State. There are various stakeholders in the 

enterprise and one of them is the state of Bonooru. The shareholding of State has ranged 

from 31% to 38% and it controls a certain portion of the board of directors.14 The BIT does 

not define control and the international tribunals have interpreted control differently.  

17. It has been held that having a majority stake does create a presumption towards ownership 

and the burden of proof is higher on the Claimant to prove otherwise.15  

B.   That SOEs are not barred from bringing a claim 

18. Alternatively, if the tribunal were to hold that the claimant is a state-owned entity, the 

claimant is still qualified to bring a claim under the BIT, as there is no express exclusion 

of State-owned entities 

19. The BIT is a treaty between Mekar and Bonooru. Both the parties have signed the Vienna 

Convention of Law of Treaties (VCLT), 1968.16  

20. Article 31(4) of the VCLT states that if the treaty does not mention a specific meaning 

which shall be assigned to the term, inferring an adverse meaning shall be in contravention 

of the intention of both parties. 17 

21. The tribunal in Beijing Shougang v. Mongolia held that if there is no express exclusion of 

state-owned entities, the intention of the parties shall be interpreted to include state-owned 

entities in the definition of investor.18 

C.     That the Claimant does not satisfy the Broches Test 

22. Alternatively, even if the tribunal were to hold that the Claimant is a state-owned enterprise, 

the Claimant fails to satisfy the Broches Test. 

23. If the tribunal were to find that the Claimant is indeed State-owned, this alone does not 

preclude the Claimant from bringing a claim under either the ICSID Additional Facility 

Rules or the CEPTA.19 

 
14 UF ¶10. 
15 Aguas del Tunari v. Bolivia, ICSID Case No. ARB/02/3 ¶264. 
16 UF ¶66. 
17 Vienna Convention on Law of Treaties, 1968, Art 31(4).  
18 Beijing Shougang v. Mongolia, PCA Case No. 2010-20.¶ 
19 Mark Feldman, State-Owned Enterprises as Claimants in International Investment Arbitration, ¶2.  
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24. With respect to the CEPTA, the Claimant is not disqualified from the definition of investor 

25. With respect to the CEPTA, it is submitted that there is no express exclusion of State-owned 

enterprises (SOEs). Even if the tribunal were to look beyond the plain text of the treaty, 

there are no contemporaneous agreements which reveal any intention to the contrary.20 

Additionally, there are no supplementary means of interpretation which reveal that the 

intention of the parties to exclude SOEs.21 

26. It has been held that assigning a narrow interpretation excluding a particular type of entity 

would be violative of Article 31(4) of the VCLT. Thus, interpreting Article 9.1 of the 

CEPTA to exclude SOEs would go against the intention of the parties as there is no 

stipulation on any exclusions in the CEPTA. 

27. Thus, CEPTA does not include SOEs and in turn, the Claimant is not disqualified from the 

definition of an investor. 

28. With respect to the ICSID Additional Facility Rules, the Claimant is qualifying as a national 

in accordance with Article 2.  

29. The only condition which has been laid down in Article 2 of the ICSID Additional Facility 

Rules is that one of the parties to the dispute is a national of a State and another is a State.22 

There are no other conditions in the ICSID Additional Facility Rules. There is no express 

exclusion of State-owned enterprises as they still qualify as nationals of a State under the 

Rules.23 

30. Even if the tribunal were to look beyond the text of the rules and rely on the international 

jurisprudence developed in this context, the Claimant has the standing to bring such a claim. 

One of the most used tests for determining a SOE’s standing to bring a claim as an investor 

is the Broches Test. 24 

31. The Broches Test has two prongs and stipulates a disjunctive test for determining whether 

the claimant falls within the definition of an investor. The test is a functional one but can 

 
20 VCLT, Art. 31(3). 
21 VCLT, Art 32.  
22 See supra 1. 
23 Supra note 16. 
24 BUCG v. Yemen, ICSID Case No. ARB/14/30. CSOB v. Slovakia, ICSID Case No. ARB/97/4. 
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be applied only to determine the standing of SOEs.25 The first prong of the test stipulates 

that the Claimant should discharge an essentially governmental function to be disqualified 

from bringing a claim. The second prong of the test stipulates that the Claimant should be 

acting as an agent of the test. Non-satisfaction of both prongs would lead to the tribunal 

having jurisdiction over the dispute. 26 

32. The first prong is based on the nature of the functions discharged by the enterprise. The 

functions should not be essentially governmental which means that the functions do not 

have to be purely commercial. The functions may be partly governmental but essentially 

commercial as well. Thus, the burden on the claimant is not to prove that its actions were 

purely commercial but only that the actions were not essentially governmental.  

33. According to the Maffeizini v. Spain tribunal, a governmental function is something which 

governmental in nature or which are otherwise normally reserved to the State, or which by 

their nature are not usually carried out by private businesses or individuals. 

34. The functions performed by the Claimant do not qualify either of the conditions which have 

been laid down by the test. The major function of the Claimant which was operating Caeli 

airways was wholly commercial. The Claimant had bid for the stake alongside other 

commercial airlines and the bid was accepted on the merits of the proposal.27 The nature of 

the functions which were carried out by the Claimant was wholly commercial and all the 

functions of the Claimant were highly similar to those of any other commercial airlines.  

35. Additionally, the Memorandum of Association reveals that the major function of the 

Claimant is to act as an air transport undertaking.28 This entails providing air transport 

services for passengers and cargo. Thus, even in the home state, the major objective of the 

Claimant is to act in a manner which allows it to provide services in the aviation industry.29 

This cannot be said to be a governmental function.  

36. The Claimant acknowledges that it has an obligation to ensure that the people of Bonooru 

are transported domestically in Bonooru but this obligation is only limited to the Claimant. 

There is no such stipulation which has been imposed on the enterprises which are controlled 

 
25 BUCG ¶ 33. 
26 Id. 
27 UF ¶ 23 
28 MoA, ¶3(b).  
29 Maffeizini, ICSID Case No. ARB/97/7¶78. 
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by the Claimant. Additionally, mere stipulation of the same would not lead to the 

satisfaction of the first prong of the Broches Test.30 

37. In accordance with article 5 of the ILC Draft Articles, mere exercise of governmental 

functions in some context is not enough to disqualify the investor.31 There is a burden on 

the Respondent to prove that the Claimant acted in pursuance of discharging essentially 

governmental functions in the particular instance. Thus, the exercise of governmental 

functions by the Claimant in Bonooru to would not lead satisfaction of the first prong of 

the Broches Test.  

38. In this particular investment, the nature of the functions of the Claimant was not 

governmental. The high frequency of the flights which were being run between Mekar and 

Bonooru was a commercially motivated strategy. Bonooru is the largest nation in the 

Greater Narnian region. Before 2010, even Caeli Airways was operating on a high 

frequency on this route. Additionally, the operation on this route was a part of larger 

commercial strategy of improving the connectivity to various states by increasing the 

frequency and buying more aircrafts to achieve the same. 

39. The plan of increasing the fleet size and frequency on various routes was submitted as a 

plan when the bid of the Claimant was being considered.32 The merits of the bid were the 

major reason for the selection of the Claimant.33 Thus, the decision to operate high-

frequency flights on the Bonooru-Mekar route was a commercial one and the same does 

not qualify as a governmental function.  

40. With respect to the subsidies which were received by the Claimant under the Horizon 2020 

scheme,34 the Claimant submits that the same does not qualify as a governmental function. 

Various states incentivize the subsisting commercial actors to act in a certain manner 

preferred by the State.  

41. There is no particular restriction for the actors on the basis of their ownership model or any 

other criteria which takes into account state ownership.35 The subsidies were given to any 

 
30 BUCG ¶35, CSOB ¶20. 
31 ILC Draft Articles on State Responsibility, Art 5. 
32 UF ¶24. 
33 UF ¶ 23.  
34 UF, ¶28.  
35 Id. 
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company which had helped in improving tourism in Bonooru. Receiving subsidies under 

such a scheme cannot be classified as a essentially governmental function as it is neither 

reserved for the State nor governmental in nature. Thus, the subsidies which were received 

by the Claimant did not make the operations of the Claimant, in context of the investment 

in Caeli, an essentially governmental function. 

42. Thus, the Claimant does not satisfy the first requirement of the Broches Test as it does not 

discharge an essentially governmental function.  

43. The second prong of the Broches test is with reset to the agency of the Claimant. The 

Broches Test stipulates that the investor shall not act as an agent of the government. The 

satisfaction of this prong would lead to the disqualification of an investor to bring a claim 

under the relevant treaty.  

44. The second prong of the Broches Test is based on Article 8 of the ILC Draft Articles.36 The 

article deals with the conduct of a person or group of persons. The conduct of the said 

entities shall be construed to be an act of a State if they were acting on the instructions of, 

or under the control or control of the State.37  

45. The control, instruction or the order of the State is the essential aspect of agency. It is non 

sine qua for establishment of an agency relationship between the entity and the  State.  

46. In the current context, the State has a minority shareholding in the Claimant and the only 

position which is stipulated in the Memorandum of Association is the position of a non-

executive director.38  One out of 12 directors and shareholding between 31 and 38 % is not 

enough to establish control.39 There is no legal instrument, in the current case, which gives 

power to the State for carrying out the actions specifically with respect to the investment in 

Caeli Airways.  

47. There was a positive obligation on the Claimant for ensuring transportation in Bonooru but 

there is nothing in the documents of incorporation or other legal documents which point at 

the fact that the Claimant was acting on the direction of the State.40 If the agency 

 
36 ILC Draft Articles on State Responsibility. 
37 Id. 
38 ANNEX IV, ¶ 152.2.  
39 Supra note 15. 
40 ANNEX IV, 3(h). 
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relationship between Bonooru and the Claimant is not established, then it would be far-

fetched to assume that the State was controlling a specific interest of the Claimant in a 

foreign entity.  

48. Thus, the Claimant was not acting on the instructions of, or under the direction or control 

of, the State of Bonooru while carrying out the actions specifically in context of the 

investment in Caeli Airways. The Claimant fails to meet the disqualification criteria laid 

down in the second prong of the Broches Test.  

49. Therefore, as the Claimant has failed to satisfy either prong of the Broches Test, it has the 

standing to bring a claim in accordance with Article 2 of the ICSID AFRs.  
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II.  THAT THE LEAVE SHOULD BE GRANTED TO CONSORTIUM OF 

BONOORI FOREIGN INVESTORS AND DENIED TO THE EXTERNAL 

ADVISORS TO COMMITTEE ON REFORM OF PUBLIC UTILITIES  

50. That the Article 41(3) of the ICSID Additional Facility Rules, 200641 and Article 9.19(3) 

of Comprehensive Economic Partnership and Trade agreement (CEPTA)42 lays down the 

applicable rules to be considered in the present arbitration for deciding on the admissibility 

of the amicus submissions.  

51. The abovementioned rules are consistent with each other and lays down the conditions as 

mentioned below. 

i. That the amicus curiae submission must be regarding a matter of fact or law within 

the scope of dispute.  

ii. That such submission assists the tribunal in evaluating the submissions of the parties 

by bringing in a different perspective or knowledge or insight.   

iii. That the applicant have a significant interest in the proceeding.  

52. The attention of the tribunal is drawn to Article 9.20(6)43 of the CEPTA, it is not mandatory 

to apply the UNCITRAL Rules on Transparency in Treaty-Based Investor-State44 in the 

present arbitration. However, even in the concerned rules, the rules pertaining to amicus 

submissions are identical.  

A.  That the leave should be granted to the Consortium of Bonoori Foreign Investors 

(CBFI) be admitted. 

53. The leave should be granted to CBFI because of the following grounds. Firstly, That CBFI 

satisfies the necessary criteria for admission of amicus submissions [2.1.1], secondly, That 

CBFI is “sufficiently” independent from the disputing parties [2.1.2], and lastly, although 

neither of the applicable rules lays down the requirement of public interest, CBFI still 

satisfies the minimum threshold [2.1.3]. 

 
41 ICSID Arbitration (Additional Facility) Rules, 2006, Art. 41 cls. 3.  
42 CEPTA, Art. 9.19.  
43 CEPTA, Art. 9.16. 
44 UNCITRAL Rules on Transparency in Treaty Based Investor-State Arbitration, 2013, Art. 5. 
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i.  That CBFI satisfies the necessary criteria for admission of amicus 

submissions 

  Submission within the scope of the dispute 

54. CBFI is willing to make the submissions on arbitrarily carving out the state-linked 

enterprises. These submissions squarely fall within the scope of the dispute. The issue of 

the jurisdiction of the jurisdiction in the preset arbitration is majorly based on the alleged 

state-owned nature of the claimant entity. Therefore, the submissions squarely address the 

issue before the tribunal for adjudication.  

55. Furthermore, the submission potentially addresses the issue on merits. As the alleged state-

link was invoked by the Respondent to deny certain benefits to the claimants, the same 

must be addressed before adjudicating on Article 9.9 of CEPTA45. CBFI’s submissions, 

therefore, might be able to assist the tribunal in considering the issue of discrimination and 

violation of Article 9.9.  

56. Therefore,  CBFI satisfies the first criteria of making submissions within the scope of the 

dispute.  

  Assisting the tribunal  

57. As CBFI addresses the issues that are squarely before this tribunal for its consideration, 

there is a high probability that the submissions will be helpful to the tribunal in assessing 

the submissions by the disputing parties.  

58. The Rule 41(3)(a) of the Additional facility Rules provide that the amicus can assist the 

tribunal by bringing perspective, particular knowledge or insight. The applicant can 

demonstrate one of the three mentioned criteria to satisfy the tribunal.  

59. The CBFI is a national leader in advocacy on national and international business issues, 

representing Bonoori investors on the Greater Narnian region and internationally.46 Their 

experience gained by virtue of constant presence and practise in Bonooru and Greater 

Narnian Region might help them in bringing special factual knowledge regarding economic 

models and practices in the region and other relevant facts and insights on underlying 

 
45 CEPTA, Art. 9.9. 
46 Factsheet, pg. 16-17. 
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consequences of arbitrarily carving out corporations, before the tribunal that the disputing 

parties might not be capable of. In Gabriel Resources Ltd. v. Romania47 although the 

application did not have adequate indication of applicant’s ability to assist the tribunal, the 

tribunal assumed that the applicant may possess special factual knowledge. The tribunal 

have given specific focus to the knowledge and experience of applicant in determining the 

capability to assist the tribunal.48 

60. Furthermore, CBFI has a very wide membership including businesses of all scales engaged 

in various activities. Thus, CBFI shall be able to bring in a wider perspective from different 

actors and businesses on the concerned issues that unfortunately neither party can.49 

61. Further, CBFI shall bring in the necessary legal knowledge regarding international norms 

and domestic laws of Bonooru, which is important in order to appreciate the ties between 

the claimant entity and Bonooru. CBFI might also be able to present the legal knowledge 

in conjunction with special factual basis. In multiple arbitrations, involving European 

Commission,50 the tribunal admitted that an applicant can assist the tribunal based 

exclusively on legal knowledge, which was already available in public domain.  

62. In AS Norvik Banka v. Republic of Latvia51 the tribunal indicated that the amicus 

submissions need not be completely distinctive from the submissions of the parties in order 

to qualify as a different perspective. From the foregoing discussions it can be concluded 

that there is a good probability that CBFI will be able to assist the tribunal by bringing some 

new insights and perspectives. Whether the submissions will ultimately be helpful should 

not be a concern at this stage.52 

63. Therefore, the CBFI satisfies the second requirement as well.  

  Significant Interest 

 
47 Gabriel Resources Ltd. and Gabriel Resources (Jersey) Ltd. v. Romania, Procedural Order 19. ICSID Case No. 

ARB/15/31. 
48 Suez, Sociedad General de Aguas de Barcelona, S.A., and Vivendi Universal S.A. v. The Argentine Republic 

Procedural Order on Amicus, ICSID Case No. ARB/03/19. 
49 See supra 46. 
50 United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi v. Republic of Estonia, ICSID Case No. 

ARB/14/24. 
51 AS Norvik Banka and others v. Republic of Latvia, Procedural Order 3, ICSID Case No. ARB/17/47. 
52 United Utilities (Tallinn) B.V. and AS Tallinna Vesi v. Republic of Estonia, Procdedual Order 3, ICSID Case 

No. ARB/14/24. 
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64. It cannot be disputed that CBFI has a significant interest in the present arbitration as the 

outcome of the dispute impacts the principles and interests it represents.53 CBFI works 

towards principles fostering strong economic environment facilitating development of Greater 

Narnian region. The actions of the Respondent directly impact this policy principle. The 

outcome of the arbitration impacts the operation and goals of CBFI. There is a significant 

interest in maintaining the operation and working of CBFI.54 Moreover, the financial interest 

of CBFI will be impacted through its members who have invested in Mekar by the outcome of 

this arbitration,55 and they will not get an opportunity to be heard elsewhere. 

65. Therefore, the CBFI has satisfied the criterions and their application should be admitted.   

ii.   That CBFI is “sufficiently” independent from the disputing parties. 

66. That the Respondents have requested the tribunal to deny the application of CBFI due to 

the membership of Lapras Legal which is engaged by the Claimants in an advisory capacity. 

At the outset, the claimants submit that neither of the applicable instruments have posed a 

criteria of independence.  

67. Even if such criteria taken to be implicit in the ICSID Additional Facility Rules, it is now 

a settled principle that mere membership of an interested party, does not prejudice the 

independence of the amicus. In Elli Lilly v. Canada56 membership of a disputing party in 

an applicant or an interested party does not mean a lack of independence of the applicant 

per se. The application must be looked vis-à-vis other criteria’s. Similarly, a close reading 

of Bernhard Von Pezold and Ors. v. Republic of Zimbabwe57 clearly indicates that mere 

financial ties and membership does not render the amicus nondependent. In this order, the 

tribunal denied the independence due to presence of multiple factors and not just one. 

68. CBFI has complied with the procedural order no. 1 and made the necessary disclosure 

regarding their affiliations and finances these disclosures alone do not render the 

submissions inadmissible. It is up to the tribunal to decide on independence. The attention 

is drawn to the fact, that other than the alleged membership of an interested party, there is 

 
53 Apotex Inc. v. The United States of America, Procedural Order on the Participation of the Applicant, BNM, 

ICSID Case No. ARB(AF)/12/1. 
54 Philip Morris Brand Sàrl (Switzerland), Philip Morris Products S.A. (Switzerland) and Abal Hermanos S.A. 

(Uruguay) v. Oriental Republic of Uruguay, Procedural Order No. 4, ICSID Case No. ARB/10/7. 
55 Alicia Grace v. The United Mexican States, Procedural Order No. 4, ICSID Case No. UNCT/18/4. 
56 Elli Lilly & Company v. Government of Canada, Procedural Order. 4, CASE NO. UNCT/14/2. 
57 Bernhard Von Pezold and Ors.  v. Republic of Zimbabwe, Procedural Order No. 2, ICSID Case No. Arb/10/15. 
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no other reasons for questioning the independence of CBFI. CBFI has a wide membership, 

which allows it to bring different perspective, membership of Lapras Legal, which is merely 

advising the claimant on litigation funding does not stop CBFI from bringing a different 

perspective. Furthermore, under CBFI’s “Amicus Brief Submission Guidelines,” they have 

effective checks and measures providing that Executive Committee cannot participate in 

discussions or votes in relation to a dispute in which they have a conflict of interest. Only 

after due diligence, was Lapras Legal allowed to vote in the decision,58 and therefore, there 

is no reason to be sceptical of the independence.  

iii.  That neither of the applicable rules lays down the requirement of 

public interest, yet CBFI satisfies the minimum threshold.  

69. The Respondents based their submissions on the allegations that CBFI does not make their 

submissions in the furtherance of a public interest. At the outset, the claimant submits that 

neither the Article 41(3) of ICSID Additional Facility Rules nor Article 9.19 of CEPTA 

lays down any such requirement of furthering public interest. Furthermore, even the 

UNCITRAL rules do not provide for such requirement.  

70.  The term significant interest in CEPTA cannot be assigned a special meaning i.e.  public 

interest either as there is no indication that the parties intended so.59 

71. Therefore, the tribunal should not imply any such requirement of public interest. Even if it 

is assumed in arguendo that there is an implicit requirement of public interest, then also the 

submission of CBFI satisfies the minimum requirement of public interest.  

72. In Apotex Inc. v. The United States of America60 it was observed that “the Tribunal 

considers that the subject-matter of an arbitration proceeding is to be considered of public 

interest when the decisions to be issued in that arbitration are likely to affect individuals 

or entities beyond the Disputing Parties.” The actions of the respondent (carving out the 

investors based on state links) and the outcome of this arbitration, not only impacts the 

claimant, but also impacts the vital interests of a particular community of investors from 

Bonoori region, that may comprise both members and non-members of CBFI who may not 

 
58 Factsheet, pg. 87. 
59 See supra  18.  
60 See supra no. 10  
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find an audience elsewhere. Additionally, the aim of CBFI in fostering the strong market 

economy benefiting entire Greater Narnian region, adds a dynamic of public interest.61 

73. The attention of tribunal is drawn to Biwater Gauff v. Tanzania62 the tribunal had 

denounced the narrower understanding that it only adjudicates on compensation and 

considered wider implications of the award. The award of the tribunal can impact how the 

respondent shall approach similar issues in the future, therefore, the tribunal will benefit 

from CBFI’s submissions. It has been observed by prominent scholars that the arbitral 

awards impact the national and international laws and policies.63 

74. At the very least, the admission of amicus shall help in bringing transparency in investor-

state arbitration and in re-establishing the public trust in arbitral process and in economy 

of Mekar. It should be noted that current economic situation in Mekar is grim and the 

transparency shall induce greater trust from the public and international community.  

75. Therefore, the minimum requirement of public interest if assumed is satisfied by CBFI.  

76. On the grounds of foregoing submissions, it is submitted that the application of CBFI to 

participate as amicus be accepted.  

  

 
61 See supra no. 12.  
62 Biwater Gauff (Tanzania) Ltd v. United Republic of Tanzania, Procedural Order No. 5, ICSID Case No. 

ARB/OS/22. 
63 Malcolm Evans, International Law, 99-100 (5th ed. 2018). 
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B.  The Tribunal Should Not Grant Leave to the External Advisors to the Committee on 

Reform of Public Utilities  

77.  The External Advisors to the CRPU [“Applicants”] should not be granted leave to make 

amicus submissions as they fail to satisfy the preliminary requirements for the purpose as 

firstly, they raise an issue beyond the scope of the dispute [2.1], additionally the Applicants 

fail to satisfy the requirements under Article 41 of the ICSID Additional Facility Rules and 

Article 9.19 of the CEPTA [2.2]. Moreover, it is contended that the insufficient claims 

made regarding the validity of the investment cannot be used to deny the arbitral tribunal 

its jurisdiction [2.3]. 

i.   Issue Beyond the scope of the present dispute 

78. Article 41(3) of the ICSID Additional Facility Rules64 elucidates that written submissions 

may be accepted by non-disputing parties regarding a matter “within the scope of the 

dispute”.  Article 9.19(3) of the CEPTA65 contains the same requisite, and so does Article 

5 of the UNCITRAL Rules on Transparency66. 

79. By contesting the ratione legis jurisdiction of the Arbitral Tribunal, the Applicants go 

beyond the scope of the present dispute. Neither the Claimants, nor the respondents have 

raised the issue before the Tribunal and to accept a non-disputing party submission on such 

a ground would lead to unnatural broadening of the scope of dispute.  

80. Arbitrations are by their very nature, based on consent. If neither of the parties dispute the 

ratione legis jurisdiction of the arbitral tribunal, a third party should not be allowed to make 

a submission with respect to the same. As reasoned by the arbitral tribunal in UPS v. 

Canada67, parties to an arbitration are “fully able to present the competing 

contentions(regarding jurisdictional matters)…in any event, it is for the respondent to take 

jurisdictional points”.  

 
64 See supra 1. 
65 Factsheet, pg. 80.  
66 See supra 4.  
67 United Parcel Service of America, Inc. (UPS) v. Government of Canada, ICSID Case No. UNCT/02/1. 
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81. In doing so, the Applicants clearly go beyond the scope of the dispute and it is therefore 

submitted that consistent with the tribunal’s decision in UPS v. Canada, they may not be 

allowed to make written submissions in the capacity of amici.  

ii.  Applicants fail to meet the criteria to qualify as Amici 

82. It is humbly submitted that the Applicants do not fulfil the requirements as under Article 

41 of the ICSID Rules to obtain a non-disputing party status as the Applicants do not 

possess a significant interest in the proceeding. Furthermore, there is apparent doubt as to 

the applicant’s independence from the disputing parties. Finally, the Applicant’s 

submission is likely to cause unfair prejudice against the Claimants and undue burden on 

the arbitration 

     Significant Interest  

83. The rules governing conduct of investor-state arbitration collectively require that the party 

making the amicus submission possess significant interest in the proceedings.68 Such an 

interest may either be personal or professional, depending on the circumstances. The 

Applicants in this case claim to have asserted a significant public interest, general interest 

and professional interest. It is submitted that on a preliminary examination, neither of these 

claims hold ground. 

84. It is widely accepted that the subject matter of an investment arbitration is to be considered 

of public interest if the decision of the arbitral tribunal is “likely to affect individuals or 

entities beyond the disputing parties”.69 It has also been acknowledged that the public 

interest in question must be of significant nature and invariably beyond the normal 

instances of the decision exceeding a narrow impact on the parties.70  

85. The public interest asserted by the present applicant cannot be said to be of significant 

nature as it appears to be more of a matter of normative public policy and not the 

consequences of the instant dispute, which in its current form does not even concern the 

issue of tribunal’s ratione legis jurisdiction. The general objective to promote “fair 

business practices” is similarly of a very general nature. 

 
68 See supra note 1, 22, 62.  
69 See supra 10. 
70 See supra 6. 
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86. The Applicants’ claim of a significant professional interest in terms of the impact that the 

tribunal’s decision may have on its financial operations is itself not well-founded. The 

asserted interest seems to be only of a tangential character. The amici operate as investment 

bankers in the Greater Narnian Region and a stagnation in anti-corruption measures is 

claimed to impact their financial operations. Such an impact can not reasonably be said to 

arise out of a sole arbitration. Moreover, any impact on the financial operations in the 

Greater Narnian region can only be attributed to the general impact that arbitrations at the 

investor-state level are bound to have.  

      Questionable Independence 

87. The Applicants were involved in the privatisation process of Caeli Airways that led to the 

acquisition of an 85% stake by the Claimants. They were also remunerated for their work. 

This association with the Committee on Reform of Public Utilities and the Respondents 

casts prima facie doubt as to their independence.71 

88. This doubt is supplemented by the scheme of events that are alleged by the Applicants. The 

Applicants claim to be active interveners in domestic courts in cases concerning 

privatisation disputes.72 But they fail to account for their failure to institute a similar suit n 

the domestic courts for a period of almost 12 years (2010-21) of the subsistence of the 

investment. Since the Applicants claim to have special knowledge by virtue of their 

participation in the process, ignorance on their part can also not be suggested. 

89. To raise the issue in front of the arbitral tribunal at a time when the intervention is likely to 

favour the respondents casts significant doubt as to the motives behind the assertion. The 

apparent lack of neutrality/independence constitute sufficient ground to deny the 

Applicants leave to file an amicus submission. 

      Unfair Prejudice and Undue Burden 

90. As the arbitral tribunal in the case of Von Pezold/Border Timbers v. Zimbabwe73 discussed, 

“there is a latent tension in the Rule 37(2)[Rule 41 for our purposes] which require that an 

NDP be independent yet also possess a significant interest in the proceedings. Regardless 

 
71 Factsheet, pg. 19. 
72 Ibid. 
73 See supra 14.  
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of whether one or both of these criteria are met, however, Rule 37(2) also provides that an 

NDP submission must not unfairly prejudice either party.”  

91. As discussed above, the Applicants do not possess the claimed interests in the petition and 

there lies apparent doubt as to their independence from the respondents. If their application 

is allowed, it will inexorably cause prejudice to the Claimant’s position, tainting the 

arbitration as against them. 

92. It is also submitted that corruption allegations usually have a very high standard of proof. 

If the amici are allowed to make their limited written submissions, the burden would 

unfairly fall on the parties and the arbitration. A mere assertion as to the investment’s 

illegality should not be allowed to disproportionately induce such documentary and 

monetary burden.  

iii.   CEPTA does not qualify ‘investments’  

93. The CEPTA under Article 9.1(Definitions) does not qualify ‘investments’ for the scope of 

tribunal’s jurisdiction or protection under the treaty. There is no requisite of legality or of 

compliance to host state’s laws.74  

94. The mere assertion of unlawful conduct on the Applicant’s behalf cannot be used to deny 

the tribunal its jurisdiction. As was reasoned by the Plama tribunal, any such requirement 

of legality or compliance to host state’s laws cannot be imputed into the BIT.75 

Furthermore, the arbitral tribunal derives its jurisdiction from the 2014 Bonooru-Mekar 

CEPTA the legality and validity of which remains unchallenged.  

95. For the reasons stated above, the Claimants urge the Tribunal to deny the Applicants’ 

request to file written amicus curiae submissions. 

  

 
74 Factsheet, pg. 73. 
75 Plama Consortium Limited v. Republic of Bulgaria, ICSID Case No. ARB/03/24. 
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III.  THE RESPONDENT IN ITS CONDUCT IN BREACH OF FAIR AND 

EQUITABLE DOCTRINE AS LAID DOWN IN THE CEPTA ARTICLE 9.9 

A. The claimant was treated in a discriminatory manner  

96. The respondent was bound as a party to the CEPTA to accord Fair and Equitable Treatment 

to the claimant.  

97. As was enshrined under Article 9.9 of the CEPTA 76, the respondent was supposed to act 

in a non-discriminatory manner towards the claimant. Furthermore, the non-discriminatory 

treatment here would consist of obligations arising from Article 9.6, the National Treatment 

Clause and Article 9.7 The Most Favored Nation Treatment. 

98. By virtue of the same, the claimant had  made a specific representation towards the claimant 

to accord them the treatment, any Investor whether national or international would have 

received. 

99. As has been laid down through jurisprudence in cases like SD Myers v. Canada77, The 

NAFTA Tribunal laid down the Like Circumstances doctrine to expand upon the meaning 

of National Treatment. It held  

“The assessment of ‘like circumstances’ must also take into account circumstances that 

would justify governmental regulations that treat them differently in order to protect the 

public interest. The concept of ‘like circumstances’ invites an examination of whether a 

non-national investor complaining of less favourable treatment is in the same ‘sector’ as 

the national investor.” 

100. When the Government of Mekar was hit by an economic crisis, it passed an Executive 

order 78, to bail out the companies in the Civil Aviation Sector. As part of these, not airlines 

rather Mekari citizens were allowed subsidies and thus incentivised air travel by cutting 

fares. Only two companies were denied Subsidies as per the same, the first one being the 

Claimant and the second being a wholly owned state company operating in Mekar, Larry 

Air. 

 
76 Factsheet, pg. 77. 
77 SD Myers v. Canada, First Partial Award (13 Nov. 2000), 40 ILM (2001) 1408, ¶. 263. 
78 Annex VIII of the Record. 
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101. Even though the Government in a later notice, after refusing to meet representatives of 

these airlines regarding subsidies, pointed out to significant holdings by their home 

countries 79, which would allow them to outcompete Private owned entities. The 

governments rationale would have been reasonable, had Caeli Airways been a wholly 

owned state entity, or had it received benefits from its home nation greater than those gotten 

by Star Wings and JetGreen from Arrakis during the same period. 

102. Moreover as had been elaborated in the Total S.A. v. Argentine Republic 80Tribunal, 

“Mere differences of treatment do not necessarily constitute discrimination … 

discrimination may in general be said to arise where those who are in all material respects 

the same are treated differently, or where those who are in material respects different are 

treated in the same way. 

103. To simplify this, as per the tribunal a breach of the NT and MFN doctrine through 

discriminatory conduct would amount to a different treatment of investors under like 

circumstances, or unlike treatment of like investors, in this case the Economic Crisis was 

more harmful to Caeli as any other airlines operating in Mekar at that point of time. Already 

reeling from the impact of fare caps, the denial of subsidies effectively put Caeli at a 

detriment when compared to other Airlines operating in Mekar at that particular point of 

time. This was done without any reasonable justification, since the respondents while 

denying subsidies to Caeli, allowed subsidies to Arrakis’ Airlines, who had received much 

higher support in comparison to Caeli. 

104. The above Instance is submitted to be a direct and gross instance of discriminatory 

conduct, amounting to the breach of Article 9.9 (b) of the CEPTA along with the MFN and 

NT measures 

a) The respondent denied the claimant transparency in Administrative proceedings 

105. When the CCM, as part of its First Investigation ( which itself took place on a shaky 

reasoning and classification), the fare caps were retained by the Repsondent, and caused 

the Claimant to go through an economic crisis with a severe handicap. 

 
79Factsheet pg. 46. 
80 Total S.A. v. Argentine Republic, ICSID Case No. ARB/04/01, ¶ 210. 
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106. Even though the aim of the fare caps was to peg back the so called “anti competitive 

market share”, even though the market share of claimants fell under 40 % not only were 

the fare caps maintained but also a fine of 150 Million $ was levied. 

107. Once the courts finally heard the case put forward by Caeli, even though it agreed that 

no sound reason could be found behind the investigation, it denied the claimant a hearing 

on the basis of merits.81 

108. The claimants also had no further appeal under the Mekari law. 

109. While the claimant does not dispute the authority of the Respondent to undertake 

regulatory measure, or attempting to use the impugned tribunal as a Super Apellate court, 

It submits as per the FET doctrine laid down in CEPTA 9.9 (a) and the jurisprudence arising 

out of the Loewen82 case where the trial process, the verdict, the denial of an appeal and 

what Loewen refers to in its pleadings as the ‘coerced settlement’ all amounted to a denial 

of substantive and procedural justice, contrary to applicable requirements of NAFTA 

Chapter 11 and international law protecting FET. 

110. The actions of the respondent, it is submitted amounted to breach of transparency 

requirements set across in the CEPTA and but also amounted a denial of fair access to 

justice as per the CEPTA, and international FET standards. 

b) The respondent denied the Claimant Legal security as per the Full Protection and 

Security Doctrine  

111. Article 9.9 of the CEPTA does not limit the Minimum standard of treatment to only the 

FET doctrine, it also envisages the FPS standard to be followed in the dealing of Investors 

by the Home state. 

112. The FPS doctrine as has been elaborated as per AES Corporation and Tau Power B.V. 

v. Kazakhstan, to also include Legal Security.  

 
81 Ibid at s1. 
82 The Loewen Group Inc. and Raymond L. Loewen v. the United States of America, Final Award (26 Jun. 2003), 

¶. 132. 
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113. The FPS doctrine as was held in the case of Biwater v. Tanzania, 83 explained the scope 

of the FPS Doctrine to put a responsibility on the host state, the government’s failure to act 

promptly to prevent losses or damages to the investment would trigger the application of 

the standard. 

114. The inclusion of legal security would also include the respondents liability, to not 

undertake arbitrary or discriminatory executive measures without sound reasonable 

backings 

115. The submission made here is, the fact that CCM Launched an investigation on the basis 

of a rare discretion, with no statutory backing amounts to the breach of the standard.84 

116. The practice of taking 2 airlines in conjunction to launch an investigation did not only 

had no precedence but, has itself not been used as precedence. Moreover, to launch an 

investigation, and solely for the purpose of the same the claimant undertook administrative 

actions to ensure the realm of foreign aid, which at the time Horizon 2020 initiated was 

regulatory black hole, was specifically changed to be included under the scope of the act. 

117. Thus, the investigation undertook was done so on the basis the a statutory exception 

with no sound legal backing and through punishing a retroactive transgression. 

118. While the submission does not prejudice the right to regulate granted to the respondents, 

it has not come before the tribunal as an appellate court, rather it humbly requests the 

tribunal to consider the investigation itself as a breach of Legal security standard in 

International law, with no prejudice towards the domestic law of Mekar. 

119. The action of the Claimant actively bribing the arbitrator Mr. Brett Cavanaugh and 

seeking to enforce a judgement tainted in corruption and set aside at the seat of Arbitration, 

further is submitted acts as the respondent actively denying Legal Security to the Investor.85 

  

 
83 Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania. ICSID Case No. ARB/05/22, Award (24 Jul. 

2008), ¶ 725. 
84 Annex III. 
85 World Duty Free Company Limited v. Republic of Kenya, Award, ICSID Case No. ARB/00/7. 
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IV.  THAT MEKAR IS LIABLE TO PAY COMPENSATION TO VEMMA 

FOLLOWING STANDARD OF FULL REPARATION AND FAIR MARKET 

VAULE 

120. Article 9.12 of the CEPTA provides for four conditions in which neither contracting 

party could do expropriation but has four exceptions attached to it. Sub-section d of this 

provision lays down the exception that party could expropriate against “payment of prompt, 

effective and appropriate compensation”.  

 

121. The claimant submits that the expropriation by the Mekari government would be 

covered under Article 9.12 (d) of the CEPTA and thus, the respondent is bound to provide 

for a compensation.  

 

122. Customary international law provides for a “full reparation” in cases of such 

expropriation. Following this principle, the claimant submits that the respondent must be 

direct to pay compensation to the effect of providing for full reparation. 

 

123. There are two standards for the valuation of compensation, fair market value standard 

and market value standard. Fair market value is “he price, expressed in terms of cash equivalents, 

at which property would change hands between a hypothetical willing and able buyer and a hypothetical 

willing and able seller, acting at arm’s length in an open and unrestricted market, when neither is under 

compulsion to buy or sell and when both have reasonable knowledge of the relevant facts.”86  

 

124. Article 9.12 (2) of the CEPTA also states that the compensation that is prescribed should amount to 

fair market value. The claimant, thus, submits that the respondent must be direct to provide for 

compensation as per fair market value standard. 

 

125. Article 9.8 of the CEPTA provides for right to regulate of the parties. Reading this 

provision with Article 9.12, it is understood that parties could expropriate to achieve 

legitimate public policy objectives or for public purposes and hence the necessity principle. 

It is submitted that the fact conditions do not meet the requirements of necessity and hence, 

compensation is owed to the Claimant. 

 
86 El Paso v Argentina, Award, ICSID Case No. ARB/03/15. 2011, ¶ 702. 
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A.   The respondents shall be liable to make “full reparations” for their wrongful 

conduct 

126. Principles of customary international law state that in case of wrongful conduct by one 

contracting party, the other must is owed full reparation. This was developed in the case of 

Factory at Cherzow and the ILC Draft Articles. The Claimants submit the actions of Mekar 

in dealing with the claimants qualify as wrongful conduct and hence, the respondents are 

liable to make reparations to wipe out all injuries caused by their wrongful conduct87 and 

Article 31 of the International Law Commission’s Articles of State Responsibility 

 

127. Under Article 34 and 35 of International Law Commission’s Articles of State 

Responsibility, there is a provision for compensation and reparation. It is further elaborated 

in two prongs,  

i. Compensation is owed in an amount sufficient “to wipe out the consequences 

of the unlawful act” (Art 36 ILC).  

ii. The damages owed are remedial in nature to cover the financially accessible 

damage. 

It is submitted that to fulfil full reparation standards, respondents are liable to fully 

compensate the claimant. 

 

128. It is also a general principle that compensation owed must cover damnum emergens and 

lucrum cessans in order to conform to the principle of full reparation. 

A. The claimants are entitled to compensation corresponding to the “fair market value” of 

the investment prior to the violation by Mekar 

1. Accepted definition of fair market value is provided for in the International Glossary of 

Business Valuation Terms. It states that Fair market value is “he price, expressed in terms 

of cash equivalents, at which property would change hands between a hypothetical willing and able 

buyer and a hypothetical willing and able seller, acting at arm’s length in an open and unrestricted 

market, when neither is under compulsion to buy or sell and when both have reasonable knowledge 

of the relevant facts.”  

2. The principles of international law and most favoured nation contained in the Article 

9.7 and 9.12 of the CEPTA entitle the claimants to fair market value standard of 

compensation. Mekar’s contention for market value is in violation of principles 

 
87 Factory at Chorzow (Germ. v. Pol.), 1927 P.C.I.J. (ser. A) No. 9 (July 26). 
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enshrined in the CEPTA. Thus, it is submitted that respondents shall be liable to 

compensate according to fair market value. 

3. The decision in case of Santa Elena highlights that the fair market value of the property 

in question must “reflect its highest and best use”. It is submitted that for the purposes 

of this case scenario, for the highest and best use of Caeli Airways, fair market value 

must be provided.88 

 

B. The actions taken by Mekar were not necessary acts 

129. Article 9.8 of the CEPTA provides for right to regulate of the parties. Reading this 

provision with Article 9.12, it is understood that parties could expropriate to achieve 

legitimate public policy objectives or for public purposes and hence the necessity principle. 

 

130. Mekar’s actions did not safeguard essential interests, there was no grave and imminent 

peril, the course of action was not the only way available and other essential interests were 

impaired.89 The malafide actions of discriminately using the state machinery, court 

systems, sabotaging a legitimate third party offer and enforcement of tainted awards, 

indicate that these could not be used for justifying the necessity principle and hence, it is 

submitted that respondents owe compensation to the claimant. 

 

131. The ruling in B.G. v Argentina90 specified that the argument of respondent stating 

context of dire financial crises could not be used to justify the necessity principle for 

unlawful expropriation and subsequently to evade justified claims of compensation. It is 

submitted that the Respondent must not be allowed to raise this claim and be directed to 

compensate the claimant according to the fair market value standard.  

 

 

 
88 Santa Elena v. Costa Rica, ICSID Case No. ARB/96/1. 
89 National Grid PLC v. Argentina, UNCITRAL (2008). 
90 BG v. Argentina, UNCITRAL (2003). 


