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STATEMENT OF FACTS 

 

1. In 1994, Bonooru and Mekar (“Respondent”) concluded a BIT. In 2010, the two states 

engaged in negotiations of a comprehensive trade agreement, during which the parties discussed 

accension to the ICSID Convention. This was ultimately defeated due to the perception that the 

Convention’s rules favored developed countries and skepticism towards the foreclosed 

possibility of domestic review of awards conflicting with Mekar’s public policy. 

2. In 2010, the State of Mekar made headway in privatizing Caeli Airways (“Caeli”), a 

company that was a result of a merger of two former Mekari state-owned enterprises: Caeli 

Airways and Aer Caeli. Caeli Airways struggled in the market and the government of Mekar 

frequently bailed the company out. Caeli Airways continued to struggle. The state-company 

Mekari Airservices Ltd. started marketing Caeli’s core assets to potential bidders. The Bonoorian 

company Vemma (“Claimant”) participated in the tendering process. 

3. Vemma is an airline holding company incorporated in Bonooru that has 100% ownership 

of Royal Narnian, the Bonoorian flag carrier. Vemma is the successor of the state-owned 

company BA Holdings. Bonooru retained minority shareholding in Vemma, ranging between 31 

to 38%, during the time of the tendering process and until May 2020. Vemma is a member of the 

Moon Alliance (MA), an organization of Narnian airline service provides from multiple states 

in the Narnian region.1 

4. In the bidding for Caeli Airways, Vemma promised to secure Caeli a membership in the 

MA. Vemma was the highest bidder and proposed the most financially attractive business model. 

Their tender valued at 800 million USD was accepted on January 5, 2011. Vemma’s ties to 

Bonooru and the company’s connections through the MA were named as advantages. Mekar 

hoped that a successful investment from Vemma would encourage more companies from 

Bonooru to consider Mekar as an investment destination. 

5. The Competition Commission of Mekar (“CCM”), an agency that investigates anti-

competitive behavior, approved of Vemma´s acquisition of an 85% stake in Caeli Airways, as 

well as the airline’s membership in the MA.  

 
1 Statement of uncontested facts (SOUF), para. 11. 
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6. Vemma and the Mekari State, through Mekar Airservices Ltd., entered into a Share 

Purchase Agreement and simultaneously into a Shareholders Agreement on March 29, 2011. The 

purchase included existing discounts on airport services and landing and navigation fees at 

Phenac Airport. 

7. In April 2014, Mekar and Bonooru signed the Comprehensive Economic Partnership and 

Trade Agreement (“CEPTA”), which entered into force on October 14, 2014 with the pre-

existing BIT terminating on the same day. 

8. Citing the rapid growth of Caeli over the years, the CCM launched a suo moto 

investigation into its activities on September 9, 2016. The CCM investigated whether Caeli had 

adopted predatory pricing strategies with the aim of hindering competition on the domestic 

market. To open an investigation in compliance with Mekar’s domestic Monopoly and 

Restrictive Trade Practice Act (“MRTPA”), a market share of over 50% is needed.2 Caeli had a 

market share of 43% at the time the CCM launched their first investigation. However, the CCM 

asserted that an investigation was proper, reasoning that when Caeli´s market share was 

combined with that of its MA Partner, Royal Narnian, the market share was 54%. This happened 

even though the CCM did not have any concerns with Caeli´s MA membership beforehand and 

had never investigated other MA members because of low or mid-level cooperation. As an 

interim measure the CCM decided to implement airfare caps. 

9. In December 2016, a consortium of small regional airlines brought forward another 

complaint before the CCM. They alleged that Caeli would launch flights on specific regional 

routes with the sole purpose of pushing its competitors off these routes while using their 

undercutting policies and privileges it enjoyed at Phenac International Airport. On these short-

distance routes, Caeli still had to compete with train, car, and bus journeys rather than other 

airlines alone. Most of Caeli’s business was on long-haul routes from Phenac International, not 

the routes shared with said airlines. 

10. When, in July 2017, a currency crisis of the MON occurred in Mekar, Caeli sought 

permission from the Secretary of Civil Aviation to denominate its airfare in USD. This was 

granted for all airlines in October 2017. After a change in the Mekari government the permission 

was revoked in January 2018.3 This meant that Caeli had to accept payment in a rapidly 

 
2 Monopoly and Restrictive Trade Practice Act, Chapter II (2) (a) 
3 SOUF, para. 41, 42. 
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deteriorating currency for flights that were booked months in advance and would therefore pay 

more MON for rising oil and food prices on the day of. 

11. In September, Caeli requested that the caps be lifted so it could raise its fares to keep 

pace with inflation during the crisis.4 The CCM denied the request to lift the caps, claiming the 

interference with inflation rates was beyond its competence. Caeli decided to seek judicial review 

of the airfare caps, and its claim was registered on March 27, 2018. A hearing on the interim 

measures was scheduled for April 2019. 

12. When the Mekari State decided to grant subsidies to airlines through Executive Order 9-

2018 on September 25, 2018, Caeli’s application was rejected with no reason. 

13. The CCM completed its investigations in August 2018 and January 2019 and imposed 

heavy fines on the Claimant. Furthermore, the CCM decided to continue to impose airfare caps 

until Caeli Airways’ market share (with fellow MA members’ market share factored in) fell 

below 40%. The Claimant appealed both orders of the CCM on January 20, 2019, but was not 

allowed to combine a hearing in this matter with the hearing already scheduled for the imposed 

airfare caps. Instead, a hearing on the airfare caps was scheduled for May 2020.5 

14. In April 2019, the Mekari High Court finally heard submissions on the imposed airfare 

caps. In this context, the Claimant was deprived of any legal possibility of actively defending 

itself against the denounced decisions. The legal reasoning was questionable and choked off all 

the Claimant's efforts. 

15. The Claimant also applied for a bank loan at a Mekari bank. The bank offered Mekar a 

loan, but with extremely poor conditions.  

16. As a result of all of Mekar's actions, the Claimant was forced to dispose of its investment 

and solicited an offer from another aviation company, Hawthorne Group LLP. The Respondent 

rejected this offer, citing coincidental MA membership. In the following arbitration proceedings 

under the SCC Arbitration Rules, the arbitrator was Mr. Cavanaugh. He ruled in favor of Mekar, 

which seemed questionable due to allegations of corruption by a non-profit organization. 

Although the award was set aside later, the Claimant lost its chance to find a serious buyer and 

consequently incurred further losses. 

 
4 SOUF, para. 43. 
5 SOUF, para. 50. 
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17. On October 8, 2020, the Claimant was forced to sell its shares to the last possible buyer, 

the Respondent, for only 400 million USD.   
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SUMMARY OF ARGUMENTS 

 

1. Jurisdiction: The Tribunal has jurisdiction over the dispute. The Claimant is a national 

of another contracting state as defined in Art. 25(2) of the ICSID Convention. The 

Bonoorian state’s partial ownership of the Claimant does not make the Claimant an SOE. 

Even if the Claimant were to be defined as an SOE by the Tribunal, because it does not 

fulfill governmental functions nor acts as an agent of the government of Bonooru, 

according to the Broches Test, it is still proper to arbitrate under ICSID. 

2. Amicus Curiae: The Tribunal should allow the admission of the CBFI and bar the 

admission made by the CPUR in accordance with Art. 41 III ICSID Additional Facility 

Rules. The CBFI commission gives an outlook of its members to the situation which 

broadens the Tribunals perspective and contains legal issues related to the dispute due to 

its robust legal framework and significant financial interest in the proceeding. The CPUR 

only brings forward an unproven allegation of corruption, that Claimant was not accused 

of by the Respondent. Therefore, the issues raised by the CPUR does not fall in the scope 

of the dispute and unfairly prejudices one party. 

3. Denial of Justice: The Tribunal should find that the Respondent denied the Claimant 

justice. The Claimant did not have the freedom to appear in court because it was subject 

to undue delay due to the Mekari court system was hopelessly overloaded. Furthermore, 

Judge VanDuzer’s decision regarding the continued implementation of airfare caps was 

based on convenience rather than a comprehensible legal standing, which amounts to a 

denial of justice. 

4. Lack of Due Process: The Claimant was denied due process when, during the SCC 

proceedings, the Respondent corrupted the arbitrator. The legal reasoning of the 

arbitrator, Mr. Cavannaugh’s, decision was bizarre and has been subject to ample 

discussion within the legal community. Accordingly, the Supreme Arbitrazh Court of 

Sinnogard set aside the award as it was tainted by corruption. Executive Order 5-2014 on 

which Judge VanDuzer based his decision to deny an appeal denies the Claimant the 

ability to appeal consequently denied due process. 

5. Legitimate Expectations: The Respondent violated the Claimant’s legitimate 

expectations contained in the FET standard in Art. 9.9.3 CEPTA when the CCM justified 
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their first investigation by combining Caeli’s market share with that of another MA 

member in order to surpass the 50% threshold. The Claimant’s legitimate expectation 

that they could use existing advantages when purchasing Caeli were frustrated during the 

second investigation, as there was never any indicator to the contrary.  

6. Creeping Violation of the FET Standard: If the Tribunal finds that singular measures 

do not amount to a breach of the FET standard, the Tribunal should still find that all 

measures taken together amount to a breach in the form of a creeping violation of the 

standard, as ‘treatment’ in the CEPTA can consist of measures considered collectively.  

7. Compensation: The Tribunal should find that the Claimant should be compensated in 

the fair market value of its investments, in accordance with treatment afforded to 

investors from Arrakis in conformity with the Most-favored Nation Treatment in Art. 

9.7.1 CEPTA. This Compensation amounts to 1.1 Billion USD when taking into account 

the investments value before the Respondent’s measures started and the amount of a prior 

offer made by Hawthorne. 
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PART ONE: JURISDICTION 

I. This Tribunal has jurisdiction over the present dispute because under the ICSID 

Convention the Claimant is “a national of another Contracting State.” 

1. Both parties have consented to arbitrate under ICSID Rules according to Art. 9.16 CEPTA. 

Art. 25(1) of the ICSID Convention extends jurisdiction to disputes between “a Contracting 

State” and “a National of another Contracting State.” Mekar is a contracting state; Vemma 

is a national of another contracting state because (a) Vemma is not a state-owned entity, and 

(b) regardless of whether it is a state-owned entity, Vemma is a National of another 

Contracting State. 

a) Vemma is not a state-owned entity (SOE). 

2. First, as was consistently ruled in many Tribunal decisions, the fact that an entity is 

partially state-owned does not automatically deem it a state-owned entity.6 Classification as a 

state-owned entity depends on conduct rather than ownership structure or percentage of the entity 

owned by the state. For example, in Tulip Real Estate v. Turkey, the Tribunal held that a State 

organ’s 39% ownership of an entity did not convert the entity into an SOE.7 The Tribunal in 

CSOB v. Slovakia found that majority state ownership of an entity did not constitute the existence 

of a state-owned entity.8 Conversely, in Salini, the Tribunal found that an entity not fully owned 

by the State is still an SOE because all of the entity’s activities were granted by the state.9 

Similarly, the Tribunal in Maffezini relied on the functional test of specific acts of the company 

rather than the structural composition of the company.10  

3. At the time of the investment, Bonooru held between 31 - and 38-% of Vemma´s shares, 

a minority stake. Vemma’s  classification as an SOE depends on its conduct rather than the 

percentage ownership Bonooru holds in the company. The process in which Vemma became BA 

Holdings’ successor was completed with the Privatisation of Enterprises Act 1972.11 If Bonooru 

had intended to keep Vemma state-owned, they would not have adopted this act, which would 

have converted Vemma into a private company. 

4. Therefore, at the date in which jurisdiction was decided, Vemma was not an SOE. 

 
6 Tulip Real Estate v. Turkey, Award, para. 289; Maffezini v. Spain, Award, para. 52; EDF v. Romania, Award, para. 

190. 
7 Tulip Real Estate v. Turkey, Award, para. 289 
8 CSOB v. Slovakia, Decision of the Tribunal on Objections to Jurisdiction, para. 17. 
9 Salini v. Morocco, Award, para 35. 
10 Maffezini v. Spain, Award, para 52. 
11 Statement of uncontested facts (“SOUF”), para 9. 
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b) Even if Vemma is an SOE, Vemma is still a National of another 

Contracting State. 

5. Second, even if the tribunal concludes that Vemma is an SOE, this is not an exclusion 

criterion to decide whether the tribunal has jurisdiction. 

6. It is widely accepted12 to apply the Broches Test to identify whether a party is a ational 

of another Contracting State. The Broches Test states: 

“... a mixed economy company or government - owned corporation should not be 

disqualified as a ‘National of another Contracting State’ unless it is acting as an 

agent for the government or is discharging an essentially governmental 

function. [emphasis added] 13   

7. Therefore, Vemma is a National of another Contracting State if it (1) does not discharge 

a governmental function, or (2) does not act as an agent of the government. 

i.  Vemma does not discharge a governmental 

function. 

8. According to Art. 5 of the International Law Commission's Draft Articles on State 

Responsibility14, an SOE discharges an essentially governmental function, when it is “empowered 

by the law of that State to exercise elements of the government authority [...] provided the person 

or entity is acting in that capacity in the particular instance.”15 The Tribunals in Tulip Real 

Estate16 and BUCG17 used this definition for discharging a governmental function, with the 

Tribunal in CSOB further clarifying that “[t]he focus must be on the nature of the Claimant´s 

activities and not their purpose.”18 Those activities must be commercial in nature.19 Therefore, 

the discussed company may not assume the functions of a state authority, which in turn depends 

on the commercial nature of its actions. 

9. As stated in Tulip, “[a] link, even a close link, between a State entity and a private 

company does not, in itself, provide a basis for attribution of the private company’s acts to the 

 
12 The Tribunals in CSOB v Slovakia, BUCG v Yemen and Rumeli v Kazakhstan all employed the Broches test to 

determine whether a disputing party was a national of another contracting state. The Broches Test also mirrors the 

language of Article 5 and Article 8 of the International Law Commission's Draft Articles on State Responsibility. 
13 Aron Broches, Selected Essays, 202; Rumeli v. Kazakhstan, Award, para. 211. 
14 Using the Draft Articles as definition like in Tulip Real Estate v. Turkey, 258, BUCG v. Yemen, Decision on 

Jurisdiction, para 31. 
15 Art. 5 International Law Commission's Draft Articles on State Responsibility 
16 Tulip Real Estate v. Turkey, Award, para. 233 
17 BUCG v. Yemen, Decision on Jurisdiction, para. 31.  
18 CSOB v. Slovakia, Decision of the Tribunal on Objections to Jurisdiction, para. 20. 
19 CSOB v. Slovakia, Decision of the Tribunal on Objections to Jurisdiction, para. 20. 
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State.”20 Although Vemma is obliged to fulfil certain duties for the Bonoorian government, it 

does not mean that Vemma´s purely commercial action in another country with a different 

investment is carrying out a governmental function in the sense because the Bonoorian 

government does not oblige Vemma to perform certain actions with Caeli. 

10. The nature of the Vemma´s engagement in Caeli was accompanied by high-risk 

investments. Vemma´s goal was not to maintain a governmental function, but to earn high 

profits. Their activities are commercial in nature and therefore Caeli does not exercise elements 

of the government authority. 

11. Consequently, by operating Caeli Airways, Vemma was not discharging a governmental 

function. 

ii. Vemma is not an agent for the government. 

12. As per Art. 8,21 an SOE acts as an agent for the government when “the person […]is in 

fact acting on the instructions of, or under the direction or control of, that State in carrying out 

the conduct.”22 The classification as an agent for the government does not depend on the 

corporate framework, but on whether the company “functions as an agent of the state in the facts-

specific context.”23  

13. Vemma officials carried out their own business strategy without the instructions of the 

government. Demand had risen steadily as a result of economic decisions; "Caeli Airways was 

able to capitalise on a much larger demand - both domestically, with an average increase of 

21% from 2010 to 2013, and internationally, with an average increase of 17% from 2010 to 

2013."24 Accordingly, the decision to offer more low-fare, long-distance flights into Mekar was 

not driven by any influence of government officials, but by the piqued interest of tourists in the 

region.25 

14.  In this instance, there are no grounds to denote Vemma as an agent for the government, 

as it does not discharge a governmental function. Therefore, even if this Tribunal finds that 

 
20 Tulip Real Estate v. Turkey, Award, para. 258. 
21 using the Draft Articles as definition like in Tulip Real Estate v. Turkey, Award, para. 258, BUCG v. Yemen, 

Decision on Jurisdiction, para. 31. 
22 Art. 8 International Law Commission's Draft Articles on State Responsibility, BUCG v. Yemen, Decision on 

Jurisdiction, para. 31. 
23 BUCG v. Yemen, Decision on Jurisdiction, para. 39. 
24 SOUF, para. 30. 
25 SOUF, para. 29. 
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Vemma is an SOE, under the Broches test, Vemma is still a “National of another Contracting 

State,” giving the Tribunal proper jurisdiction over this matter. 
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PART TWO: AMICUS CURIAE 

I. The amicus submission (“AS”) from the Consortium of Bonoori Foreign Investors 

(CBFI) should be accepted because it corresponds to Art. 41 ICSID AFR. 

15. Amicus submissions are permitted in general under Art. 41 ICSID AFR when they “assist 

the Tribunal in the determination of a factual or legal issue related to the proceeding by bringing 

a perspective, particular knowledge or insight that is different from that of the disputing 

parties...address a matter within the scope of the dispute... [or when] the non-disputing party 

has a significant interest in the proceeding.” 

1. The non-disputing party submission assists the Tribunal by bringing a 

perspective, particular knowledge, or insight that is different from that of the 

disputing parties in accordance with Art. 41 III (a) ICSID AFR. 

16. A new perspective is a perspective that assists the Tribunal in better understanding of 

certain factual and legal aspects in order to “access to the widest possible range of views.”26 

CBFI´s members include businesses of all sizes and in all sectors.27 Therefore, they can give a 

comprehensive outlook on the current situation in Bonooru. As CBFI represents investors in the 

whole Greater Narnian region, they are also able to provide critical economic assessments of the 

situation in Mekar. Therefore, CBFI can provide a new perspective that is different from that of 

the disputing parties. 

2. According to Art. 41 III (b) ICSID AFR, the non-disputing party submission 

addresses a matter within the scope of the dispute 

17. According to the Tribunal in Pezold, a matter is within the scope of the dispute if it 

addresses “factual and legal issues related to the dispute.”28 CBFI addresses that it would be 

detrimental to other international investors in Mekar if the Tribunal would deny access to 

Investor-State arbitration.29 CBFI´s submission therefore addresses the investor-state arbitration 

and the jurisdiction of the tribunal, which are both factual as well as legal issues. Thus, the CBFI 

brings forward a matter within the scope of the dispute. 

 
26 Apotex v. USA, Procedural Order No. 2, para. 22. 
27 AS by CBFI, para. 3. 
28 Pezold v. Zimbabwe, Procedural Order No. 2, para. 42. 
29 AS by CBFI, para. 10. 
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3. According to Art. 41 III (c) ICSID AFR the non-disputing party has a significant 

interest in the proceedings. 

18. According to Art. 41 III(c) ICSID AFR, when determining whether to allow a 

submission, the Tribunal shall consider if the non-disputing party has a significant interest in the 

proceeding. 

19. Further, similarly to the Petitioners in UPS stated, it would be “contrary to both national 

and international principles of fairness, equality and fundamental justice to deny them the 

opportunity to defend their interests in these proceedings.”30    

20. CBFI has a financial interest that the Tribunal decides in Vemma's favor as CBFI 

members cumulatively invested USD 59 billion in the Greater Narnian region.31. An outcome 

that is not in the interest of the CBFI would have negative consequences for the economic 

activities in Mekar, beyond the aviation sector.32  

21. Moreover, every investor wants to rely on a robust, predictable framework when it comes 

to investor-state dispute settlement under ICSID. The invalidation of the standing of enterprises 

such as Vemma under ICSID and their ability to be heard in a fair and free juridical trial would 

impact future capital cash flows.33 Accordingly, the CBFI has a significant interest in the 

proceedings. 

22. Thus, the submission of the CBFI meets all requirements of the Art. 41 III ICSID 

Additional Facility Rules and the Tribunal should allow the amicus submission of the CBFI. 

II. The Tribunal should bar the amicus submission from the Committee on Public 

Utilities Reform (CPUR). 

23. The CPUR does not bring a perspective, particular knowledge or insight that is different 

from that of the disputing parties or address a matter within the scope of the dispute, and does 

not have a significant disrupts the proceeding and unduly burdens and unfairly prejudices the 

Claimant. 

 
30 UPS v. Canada, Decision of the Tribunal on the Petitions for Intervention and Participation as Amici Curiae, para. 

3. 
31 Procedural Order (“PO”), No. 3, para. 11. 
32 AS by CBFI, para. 9. 
33 AS by CBFI, para. 8. 
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1. The non-disputing party submission does not bring a new perspective, particular 

knowledge or insight that is different from that of the disputing parties and did 

not address a matter within the scope of the dispute. 

24. The CPUR's submission only addresses alleged and unproven allegations of corruption 

against Vemma. Vemma has not been accused of corruption prior to the CPUR submission. The 

allegations are the only argument of CPUR as to why they should be accepted as amicus. As the 

issue at hand is whether Mekar violated Art. 9.9 CEPTA, corruption allegations that have not 

been raised before are not a matter within the scope of the dispute and does not add a new 

perspective or merit in clarifying whether Mekar violated Art. 9.9 CEPTA. 

2. The non-disputing party has no significant interest in the proceedings. 

25. Per the Pezold Tribunal, whether an interest is significant depends on the context of the 

proceedings.34 The CPUR states that they have a general interest in fair business practices and 

are committed to a better business environment in Mekar, and so therefore has a public interest 

in the case.35 However, those interests are identical to the interests of the Respondent. As the 

interests of the CPUR and Mekar are the same, the CPUR has no significant interest in the 

process that is not already represented. 

3. The non-disputing party submission unfairly prejudices a party to the dispute.  

26. The alleged accusation of corruption by the CPUR, a serious and unproven allegation, is 

unfairly prejudicial against the Claimant. This does not further the resolution of the dispute but 

only disparages the integrity of the Claimant. Therefore, the Tribunal should bar the amicus 

submission because it unfairly prejudices the Claimant.  

4. The non-disputing party is not independent. 

27. As the tribunal in Pezold states, a lack of independence of the petitioners is a sufficient 

ground to deny the non-disputing party application. 36 

28. The Tribunal should apply the requirement of independence from the parties from the 

Pezold case because they are very similar. The non-disputing party in the Pezold case had the 

 
34 Pezold v. Zimbabwe, PO No. 2, para. 61. 
35 AS by the CPUR, para. 635. 
36 Pezold v. Zimbabwe, Procedural Order 2, para. 56. 
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same interest as the Respondent and was working closely with the Respondent, just as the CPUR 

is closely linked to the Respondent in this dispute.37 

29. The CPUR is not independent from the Government of Mekar. They were approved by 

the Cabinet of Ministers of Mekar and actively participated during the acquisition of Caeli by 

Vemma.38 The CPUR received monetary compensation for the work from Mekar.39 CPUR has 

taken over government functions.40 The close link between the CPUR and Mekar shows that they 

are not an independent third party. 

30. The submission of the CPUR thus does not fulfil the requirements of Art. 41 III ICSID 

AFR and the Tribunal should bar the amicus submission of CPUR. 

  

 
37 AS by the CPUR, para. 622. 
38 AS by the CPUR, para. 620. 
39 AS by the CPUR, para. 630. 
40 AS by the CPUR, para. 617ff. 
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PART THREE: MERITS 

I. The Respondent violated Article 9.9 CEPTA. 

31. The Respondent has not ensured the minimum standard of treatment under Art. 9.9 

CEPTA, because they (1) breached their obligations under the fair and equitable treatment 

standard under Art. 9.9.2 CEPTA; and (2) violated the Claimant´s legitimate expectations under 

Art. 9.9.3 CEPTA.  

1. The Respondent breached his obligations of Art. 9.9.2 CEPTA, which violates the 

standard of fair and equitable treatment (FET). 

32. Art. 9.9.2 CEPTA specifically provides that if a measure constitutes denial of justice in 

criminal, civil, or administrative proceedings, a fundamental breach of due process, arbitrary or 

discriminatory conduct, abusive treatment of investors, or a breach of any further elements of 

FET adopted by the parties in accordance with Art. 9.2.2, it is a breach of obligation of FET. The 

Respondent specifically denied justice to the Claimant (a), not affording the Claimant due 

process, (b) treating the Claimant discriminatorily, and (c) breaching further elements of the fair 

and equitable treatment standard. 

a) The Respondent denied justice to the Claimant. 

33. The Respondent denied justice to the Claimant by (i) failing to ensure the existence of a 

functioning legal system, (ii) failing to judge in an appropriate time period; and (iii) unfairly 

preserving unjustifiable airfare caps. 

i. The Respondent denied the Claimant justice by not 

ensuring the full freedom to appear before the 

courts, thus denying the Claimant the ability to 

assert its rights. 

34. In Ambatielos, the Tribunal clarified that a foreign investor should have full freedom to 

appear before the courts for the protection or defense of his rights.41 

35. According to Art. 9.9 2. (a) CEPTA, a party breaches FET if its “measures constitute 

denial of justice in criminal, civil or administrative proceedings.” 

 
41

 Ambatielos v. The United Kingdom of Great Britain, Award, page 111. 
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36. The Claimant was unable to use the courts in Mekar fully because Merkar did not fulfil 

the task of running a functioning justice system.42 Mekar’s courts were hopelessly overloaded. 

This was not an individual case, but rather a reflection of the predicament of the Mekari legal 

system. Mekar has a duty to operate a functioning legal system, regardless of its individual 

struggles. Thus, the Respondent denied justice by not ensuring the full freedom to appear before 

the courts, leaving the Claimant unable to assert his rights. 

ii. The Respondent denied justice to the Claimant 

because the Mekari judicial system judged with 

undue delay. 

37. A denial of justice also occurs if “ the relevant courts refuse to entertain a suit, if they 

subject it to undue delay, or if they administer justice in a seriously inadequate way.”43 The 

Tribunal in Pantechniki ruled that a party can be denied justice for undue delay if its trial is 

marked by a “slow and frustrating hearing process.”44 

38. It is part of the guarantee of legal protection to be able to file lawsuits and to have these 

legal issues dealt with in the foreseeable future. The mere possibility of filing a lawsuit is not 

enough to establish justice, because a decision is not made. If the legal issue is not dealt with in 

a timely manner, a Claimant is thus denied justice. 

39. The CEPTA contains the objective to “create effective procedures for the 

implementation and application of this Agreement, for its joint administration and for the 

resolution of disputes.”45By signing the CEPTA, Mekar has committed itself to fulfilling this 

objective and providing a juridical system that can hear any claims arising from CEPTA. 

40. The Mekari courts did not schedule a hearing on interim measures on the airfare caps 

until April 2019, although Ceali’s claim was registered in March 2018.46 As the Tribunal in 

Swisslion stated, “[n]ot to deny justice implies at a minimum giving access to the courts.”47 The 

Claimant was refused timely access to the courts, particularly at a decisive point in time, as the 

claim was filed during economically harsh times. Not being granted a hearing for over a year on 

 
42 SOUF, para. 44, 54. 
43

 Azinian v. Mexico, Award, para 102. 
44

 Pantechniki v. Albania, Award, para. 98. 
45 CEPTA, para. 2527 f. 
46 SOUF, para. 44. 
47 Swisslion v. Macedonia, Award, para. 263. 
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particularly urgent matters amounts to a frustratingly slow hearing process. As the Respondent 

caused undue delay in access to the courts, the Claimant was denied justice. 

iii. Additionally, the Mekari Judge VanDuzers’ 

decision on the preservation of the airfare caps 

violated the FET standard by denying justice to the 

Claimant. 

41. Justice can only be given if the process of decision-making is fair. Decision-making is 

only fair when it is comprehensible for a third party and therefore justified and appropriate.48 

Further, a denial of justice occurs when a judicial body “administers justice in a seriously 

inadequate way.”49 

42. The decision by Judge VanDuzer to rule in favor of Mekar and preserve the airfare caps 

was based on a “balance of convenience.”50 He reasoned that the Claimant´s large market share 

meant they could easily recover after the financial crisis.51 Saying that the Claimant could cope 

with losing their case is not a justifiable reason for a decision, it is inappropriate, and it is a 

seriously inadequate way to administer justice. Thus, the VanDuzer decision is not fair and 

constitutes a denial of justice. 

b) The Respondent breached the standard of due process. 

43. Due process is an international standard that the party to the dispute is bound to protect.  

As the Respondent in Bridgestone noted, a breach of due process is the “absence of an impartial 

decision maker [...] and absence of a reasoned decision.” Due process includes the ability to 

claim and appeal in the Claimant's own responsibility. The Respondent breached the standard of 

due process by (i) lacking an impartial decision maker at the SCC arbitration proceedings and 

(ii) a reasoned decision as a result of it and (iii) applying the Executive Order 5-2014. 

i. The arbitrational proceedings of the SCC lacked an 

impartial decision maker. 

44. Absence of an impartial decision maker constitutes a breach of due process, as the 

Respondent explained in Bridgestone.52 The Tribunal, deciding on an arbitrator's impartiality 

regarding the Suez case, defined “impartial” according to Merriam-Webster as “freedom from 

 
48 Schreuer, page 182. 
49 Azinian v. Mexico, Award, para 102. 
50 SOUF, para. 54. 
51 SOUF, para. 54. 
52 Bridgestone v. Panama, Award, para. 367 
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favoritism, not biased in favor of one party more than another.” 53 In the case at hand, because 

of the Respondent's condemnable action of bribing an arbitration judge, thus making him partial, 

the Respondent has violated the due process standard seriously. 

45. The CILS report shows that Mr. Cavannaugh communicated with an unidentified 

representative of Mekar Airservices. The contents of the recorded conversation indicate that the 

sole arbitrator agreed to receive a kickback from the Respondent in return for rendering the award 

in its favor in clear terms.54 Mr. Cavannaugh then decided in favor of the Respondent. Mr. 

Cavannaugh is not an impartial decision maker because he treated the Respondent partially as a 

result of a bribe. Therefore, a serious breach of due process occurred. 

ii. The arbitration proceedings of the SCC lacked a 

reasoned decision.  

46. A breach of due process also occurs when there is absence of a reasoned decision.55 An 

act is reasonable when it is based on a rational policy and the reasonableness of the act [..] is in 

relation to the policy. A policy is rational when it follows a logical (good sense) explanation and 

is taken with the aim of addressing a public interest matter.56 A rational policy must “be assessed 

objectively by the Tribunal.”  

47. The SCC arbitration lacked a reasoned decision because of the corruption of the 

arbitrator, Mr. Cavannaugh, as the decision was not based on an objectively determinable 

rational policy. The legal reasoning of the decision is bizarre and has been subject to ample 

discussion within the legal community.57  Every member of the legal community who had access 

to the reasoning of the award heavily criticized it.58 The fact that the Court of Sinnograd set aside 

the award also shows that the legal reasoning is not acceptable and is unfair.59 The Tribunal 

should follow the decision of the Court of Sinnogard because they are the first and only instance 

in relation to the set-aside proceedings, are independent from both disputing parties, and were 

able to make the most objective assessment possible. The Court of Sinnogard took into account 

the irregularities of the procedure and found that Mr. Cavannaugh’s decision did not follow a 

logical explanation. The decision of the Supreme Arbitrazh Court of Sinnograd shows that Mr. 

 
53 Suez v. Argentine, Decision on the Proposal for the Disqualification of a member of the Arbitral Tribunal, para. 

29. 
54 Annex VII, para 2. 
55 Bridgestone v. Panama, Award, para. 367 
56 AES v. Hungary (II), Award, para. 10.3.8, Micula v. Romania, Award, para. 489. 
57 Annex VII, para. 2. 
58 SOUF, para. 58. 
59 SOUF, para. 61. 
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Cavannaugh’s ruling was not based on a rational policy, and therefore, it was not reasonable. 

Accordingly, the arbitration proceedings of the SCC lacked a reasoned decision. 

iii. The Executive Order 5-2014 which the decision of 

Judge VanDuzer is based upon, violates the 

standard of due process because it denies the 

Claimant chances for appeal. 

48. According to Executive Order 5-2014, a court can dismiss a case on the merits without 

appeal if the judge finds that there is “very little chance of success.”  The decision whether the 

merits may be successful or not depends fully on the judge and not on the makeup of the juridical 

system.  

49. Although the Claimant acknowledges that Mekar can take measures to alleviate the 

problems that burden their judicial system, to deny a Claimant the right to appeal the decision of 

a singular judge is contrary to legal procedure. Appeals allow re-examination of a decision to 

avoid any legal inaccuracies. To eliminate the opportunity for an appeal based on the probability 

of success of a claim, which is assessed by the same judge who oversaw the claim in the first 

place, suppresses access to courts and is therefore a violation of due process. 

50. It is important to also note that the concepts of “due process” and “denial of justice” are 

closely linked. A failure to allow a party due process will often result in a denial of justice.  As 

already proven, the Respondent denied justice to the Claimant in many ways, and those breaches 

also breach the legal standard of due process.  

c) The Respondent breached Art. 9.9.2.(c) CEPTA by arbitrary and 

discriminatory conduct. 

51. Any measure that might involve arbitrariness or discrimination is contrary to fair and 

equitable treatment. The Respondent acted arbitrarily by (i) rejecting the Hawthorne offer and 

(ii) tainting the arbitration regarding the Hawthorne offer with corruption. He is (iii) also 

responsible for the (iv) discriminatory CCM activities. 

i. Mekar’s rejection of the Hawthorne offer was an 

arbitrary act that breaches the FET standard. 

52. The Tribunal in Lauder agreed with the Black’s Law Dictionary Definition which defines 

arbitrary as “depending on individual discretion; (...) founded on prejudice or preference rather 

than on reason or fact.”  
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53. The Hawthorne offer was an arms-length offer. An offer is arms-length if it is a 

transaction whereby the parties of a transaction are independent and on an equal footing. Since 

Hawthorne and Vemma are both members of the MA, they are on equal-footing in terms of 

knowledge of the industry in which they operate; additionally, the companies’ MA membership 

status does not affect their independence from each other. Given that the offer was arm's-length 

offer, there is no rational reason why the Respondent rejected the offer or sued against it. The 

rejection of the Hawthorne offer resulted in significant devaluation of Caeli, which in turn 

allowed Mekar to buy Caeli at a low price by exercising its right of first refusal. These actions 

show that Respondent did not act on reason or fact, but rather from individual discretion on 

prejudices and preferences in violation of the FET standard. 

ii. The arbitration regarding the Hawthorne offer was 

tainted by corruption and therefore arbitrary and 

discriminatory. 

54. The Respondent acted arbitrarily and discriminatorily by (1) enforcing the May 9th 

Award, although it violated public policy and was tainted by corruption and clearly founded on 

prejudice or preference rather than on reason or fact, and (2) not revising the SCC arbitration 

proceedings with an unbribed judge, although the Claimant was justified in demanding the 

dismissal of Mr. Cavannaugh.  

(1) The Respondent acted discriminatorily by 

enforcing the May 9th Award, although it 

violated public policy. 

55. A discriminatory act is defined as“bribing a person to exercise his public duty corruptly 

and not in accordance with what is right and proper for the state and its citizens.”60 Furthermore, 

an act is discriminatory if it results from intentional treatment in favor of a party to the detriment 

of another one, and this treatment does not apply to other parties in a similar situation.61 

56. As the CILS report found, Mekar Airservices bribed Mr. Cavannaugh, the sole arbitrator 

in the arbitration proceedings resulting from the dispute on the Hawthorne offer.62  Not only is 

corruption a breach of international public policy but bribing a person to exercise his public duty 

corruptly is, by definition, a discriminatory act.  

 
60

 Duty Free v. Kenya, Award, para. 173. 
61 CMS v. Argentine Republic, Award, para. 290. 
62 SOUF, para. 60, Annex XII. 
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57. Mr. Cavannaugh’s decision also violates public policy. According to Article V.2 of the 

New York Convention and Art. 36 of the UNCITRAL Model Law, public policy is what is 

common in a state and in international practice, similar to an unwritten consensus, mainly in 

every single state, but also in international context.63 The standard must be identified in every 

single case and depends on the given circumstances.64 In the case at the at hand, Mr. 

Cavannaugh’s corruption violates at least the public policy of Sinnoh, as is stated by the Court 

of Sinnograd.65 

58. Despite this clear act of corruption and subsequent violation of public policy, the High 

Commercial Court of Mekar enforced the May 9th award on August 23, 2020.66 Any contract 

that is procured under such circumstances is legally unenforceable as it is “an affront to the 

public conscience.”67  Enforcing a decision made by a bribed arbitrator would similarly affront 

public conscience. It is therefore a violation of public policy to enforce the May 9th award. 

(2) The Respondent acted arbitrarily when he 

did not revise the SCC arbitration 

proceedings with an unbribed judge, 

although the Claimant was justified in 

opposing the arbitrator. 

59. According to Art. 31 (a) of the Arbitration Rules of the Sinnoh Chamber of Commerce 

the arbitrator can be challenged, if “circumstances exist that give rise to justifiable doubts as to 

the arbitrator’s impartiality or independence.” Doubts are justifiable if “a reasonable and 

informed third party would reach the conclusion that there was a likelihood that the arbitrator 

may be influenced by factors other than the merits of the case as presented by the parties in 

reaching his or her decision.”68 Vemma fervently opposed Mr. Cavannaugh as an arbitrator 

because they had justifiable doubts about his independence. 

60. Mr. Cavannaugh was not independent. “Independence is characterized by the absence of 

external control[…] which may influence the arbitrator’s decision.”69 As described above, 

 
63

 Duty Free v. Kenya, Award, para. 139. 
64

 Duty Free v. Kenya, Award, para. 141. 
65

 SOUF, para. 61. 
66

 SOUF, para. 62. 
67 Duty Free v. Kenya, Award, para. 173. 
68 BA Guidelines on Conflicts of Interest in International Arbitration (May 2004), IBA Guidelines, ibid, General 

Standard (2)(c). 
69 Saint-Gobain v. Venezuela, Decision on Claimant's Proposal to Disqualify Mr. Gabriel Bottini from the Tribunal 

under Article 57 of the ICSID Convention, para. 56. 
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several sources found that Mr. Cavannaugh was bribed.70  A reasonable and informed third party 

would without doubt find that being bribed by the Respondent would give rise to justifiable 

doubts as to Mr. Cavannaugh´s independence.71 Vemma was therefore justified in rejecting Mr. 

Cavannaugh as arbitrator. Denying the Claimant the opportunity for fair proceedings was 

discriminatory by the Respondent. 

61. In conclusion, the arbitration regarding the Hawthorne offer was discriminatory and 

tainted by corruption. 

iii. The actions of the CCM are attributable to the state 

of Mekar under Art. 4 ILC Articles on the 

Responsibility of States for Internationally 

Wrongful Acts. 

62. Art. 4 ILC Articles on the Responsibility of States for Internationally Wrongful Acts 

states: 

“The conduct of any State organ shall be considered an act of that 

State under international law, whether the organ exercises 

legislative, executive, judicial or any other functions, whatever 

position it holds in the organization of the State, and whatever its 

character as an organ of the central Government or of a territorial 

unit of the State.” 

63. The CCM is an organ of the state whose acts can be attributed to the state of Mekar. 

Although the CCM is declared as an independently acting organisation because of its 

independent enforcement directorate72, it was established through the MRTPA by the Mekari 

government.73 Its purpose is to promote and sustain competition in markets and ensure free 

trade,74 which are sovereign duties. By fulfilling these duties, the CCM acts as an organ of the 

state and its actions are attributable to the state of Mekar. 

 
70

 SOUF, para. 60. 
71

 SOUF, para. 59. 
72 SOUF, para. 19. 
73 Monopoly and Restrictive Trade Practice Act, para. 1589ff.. 
74 Monopoly and Restrictive Trade Practice Act, para. 1591f. 
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iv. The first CCM investigation was arbitrary because 

it was founded on prejudice or preference rather 

than reason or fact. 

64. Following Chapter III (2) (a) of the MRTPA an investigation can only be performed if 

“a corporation obtains a market share greater than 50%.”75  

65. Caeli had a market share of 43% at the time of the first investigation. Mekar justifies the 

CCMs investigation with the combined market share of Caeli and Royal Narnian of 54%. Royal 

Narnian was not under investigation, therefore their market share cannot be considered. The 

investigation was about the single company Caeli, not any fellow members in the MA.  

66. Further, airline alliances are very common in the industry and greatly benefit those that 

are members.76It would therefore be adverse to economic growth and the spirit of investments 

and business to consider airline alliances as one entity when investigating potential anti-

competitive behavior. By joining the alliance airlines still remain competitors and partnering 

with other airlines does not make them one entity. The CCM approved Vemma´s acquisition of 

an 85% stake in Caeli Airways and the airline’s participation in the MA on March 5, 2011.77 

Consequently, holding Caeli’s membership in the MA against them is inexplicable.  

67. According to the Monopoly and Restrictive Trade Act Ch. III, investigations by the CCM 

in anti-competitive behavior are only allowed (a) when a corporation obtains a market share 

greater than 50%. The CCM may exercise discretion in industries only when (b) the corporation 

poses a unique threat to the competition in a particular market or (c) when there is evidence the 

corporation's actions have, or are likely to in the near future push competitors out of the market. 

To open an investigation suo moto, the circumstances of the Monopoly and Restrictive Trade Act 

Ch. III (2) need to be met.  

v. The first CCM investigation was discriminatory. 

68. As noted in CMS v. Argentine, an action is discriminatory, when it (1) results from 

intentional treatment (2) in favor of a party (3) to the detriment of another party and (4) this 

treatment does not apply to other parties in a similar situation.78 

 
75 Monopoly and Restrictive Trade Act, Chapter III (2) (a) 
76 Kopeć, Wolanin, Significance of Strategic Alliances; the Case of Airline Alliances, page 123. 
77 SOUF, para. 25. 
78 CMS v. Argentine Republic, Award, para. 288, LG&E v. Argentine Republic, Decision on Liability, para. 146, 

National Grid v. Argentine, Award, para. 192. 
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(1) The CCM´s investigation results from 

intentional treatment. 

69. The CCM began its investigation based on the Claimant's allegedly excessive market 

share, which the CCM artificially constructed to interfere with the Claimant's economic 

decisions. Therefore, the CCM investigation resulted from an intentional treatment. 

(2) The CCM´s investigation was in favor of a 

party. 

70. Furthermore, the CCM’s investigation was not based on Chapter III (2) (a) MRTPA, as 

explained above, and was so made in favor of the Respondent. When the Claimant’s economic 

growth was too fast and much higher than the Respondent expected, an investigation 

conveniently ended in the Respondent´s favor, strengthening their market position. 

(3) The CCM´s investigation was to the 

detriment of another party. 

71.  The result of the CCM investigation forced the Claimant to sell its stakes in Caeli to 

Mekar Airservices. The airfare caps, as a result of the investigation, are a detriment of another 

party. 

vi. The CCM´s investigation is a treatment that was 

not applied to other parties in similar situations.  

72. Although the other MA members operating in Mekar were in a similar situation as Caeli, 

Caeli was the only one affected by CCM investigations.79 

73. Even if the Tribunal decides that the various market shares of MA members can be 

viewed together, the action of the CCM was discriminatory against Caeli because not all MA 

members were equally affected. No other MA- member was investigated, although their market 

shares could have been combined just as easily as the Claimant’s and Royal Narnian.  

74. The CCM´s behavior during the first investigation was discriminatory, because of the 

enforcement of the 9th May Award, the first CCM investigation, as well as the arbitration around 

the Hawthorne offer that was tainted by corruption and arbitrary, because of the rejection of the 

 
79 SOUF, para. 36, 38, 43, 47, 51, 53. 
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Hawthorne offer, the first CCM investigation and the arbitration around the Hawthorne offer that 

was tainted by corruption. 

d) The Respondent breached further elements of the FET obligation. 

75. Respondent's actions also violated other obligations under the FET standard not explicitly 

designated in CEPTA, but summarized under further breached elements.  

i. “The fact that CCM did not remove the airfare caps 

is an unreasonable treatment. 

76. According to the tribunal in Jan de Nul v. Egypt, the standard of fair and equitable 

treatment is only provided when the host state provides a reasonable treatment of the investor 

and its investment.80 

77. A state’s act is reasonable when it is based on a rational policy and the reasonableness of 

the act of the state is in relation to the policy.81 A rational policy is taken by a state following a 

logical (good sense) explanation and with the aim of addressing a public interest matter.82 

78. The CCM explained the airfare caps as a measure to secure a fair market as well as the 

safety of smaller competitors.83 Vemma accepted this as a rational policy. However, after the 

currency crisis, the economic situation changed. While smaller competitors were allowed to 

change their prices to adjust to the situation, making the protection of smaller competitors was 

no longer necessary. Yet, Caeli was still subject to the airfare caps without a logical explanation, 

meaning the airfare caps were no longer a rational policy and no longer addressed a public 

interest matter.  

79. The CCM did not reconsider the airfare caps even though the airfare caps are 

unreasonable due to the changed situation, resulting in a violation of Article 9.9.2 CEPTA. 

2. The Respondent violated the Claimants legitimate expectations of Art. 9.9.3 

CEPTA. 

80. Art. 9.9.3. states that, when evaluating the obligation of fair and equitable treatment, a 

Tribunal: 

 
80 Jan de Nul v. Egypt, Award, para. 186. 
81 AES v Hungary (II), Award, para. 10.3.7. 
82 AES v Hungary (II), Award, para. 10.3.8. 
83 SOUF, para. 36. 
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“may consider whether a Party (I) made a specific representation to an investor (II) 

to induce a covered investment, (III) that created a legitimate expectation, and (IV) 

upon which the investor relied in deciding to make or maintain the covered 

investment, (V) but that the Party subsequently frustrated provides a definition of 

creating legitimate expectations and of breaching the FET standard by violating the 

legitimate expectations of the Claimant.”84 [numeration added] 

81. It is further confirmed in Micula v. Romania that “a state will violate the fair and 

equitable treatment standard if it reverses assurances that have resulted in the investor’s 

legitimate expectations.”85 The protection of legitimate expectations is one of the “major 

components” of the FET standard.86  

82. If a certain commitment of the host state does not exist, the circumstances of the 

investment contract must be considered to determine the investor's legitimate expectations.87 

83. The Respondent created and consequently frustrated legitimate expectations that the 

Claimant relied upon while deciding to maintain the investment in several situations. The 

Respondent violated the legitimate expectations when he started the (a) first and (b) second CCM 

investigation, (c) when he withdrew the Claimant´s permission to pay airfares in USD, and (d) 

surprisingly grounded all Boeings. 

a) The first CCM investigation violated the Claimant’s legitimate 

expectations by investigating Caeli while it only had 43% market 

share.  

84. The Monopoly and Restrictive Trade Act, as amended in 2009, before Vemma’s 

acquisition of Caeli took place, states that the CCM may only take action when the market share 

of a company reaches 50%. During the tendering process for Vemma’s acquisition of Caeli, the 

CCM never indicated that they would assess the different market shares of the MA members 

collectively. In addition, the CCM never had any anti-competitive concerns arising from low or 

mid-level cooperation among MA members. Together, these actions created a legitimate 

expectation for the Claimant that a CCM investigation would only occur if Vemma obtained 

50% or more of the market.  

 
84 Art. 9.9.3. CEPTA. 
85 Micula v. Romania(I), Award, para. 473. 
86 SunReserve v. Italy, Award, 591. 
87 Parkerings-Compagniet AS v. Lithuania, Award, para. 331, Impregilo v. Argentine, Award, para. 290. 
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85. It is also reasonable to conclude that the Claimant relied upon the 50% threshold when 

handling Caeli. Had the threshold for investigation been lower, the Claimant could have managed 

Caeli’s growth differently.  

86. By opening an investigation into Caeli when Caeli had just 43% of the market, the 

Respondent frustrated the Claimant’s legitimate expectation that such an investigation would 

only occur if Caeli had a market share of 50% or more. Consequently, the first CCM investigation 

violates the FET standard. 

b) The second CCM investigation violated the Claimant’s legitimate 

expectations. 

87. The second CCM investigation violated the Claimant’s legitimate expectations because 

when the Claimant took his investment, taking over existing advantages, he was allowed to 

expect them to be continued after purchase. Furthermore, as written above, if certain concessions 

are made during the tendering process, the investor can rely on these. 

88. Legitimate expectations of the Claimant’s arose out of an approval by the Respondent. 

The Claimant received an approval; so he was allowed to rely on that and it was decisive for his 

investment. The Claimant inherited the existing discounts on airport services and landing and 

navigation fees at Phenac International Airport.88 Vemma believed that they could use the given 

privileges in the future, in fact, one of their main reasons for investing in Caeli was the access to 

the high traffic airport. The CCM made specific representations on which the Claimant relied 

upon in deciding whether to make the investment or not.  Also, the CCM approved the tender 

which contained Caeli´s privileges at the Phenac Airport. Therefore, the Claimant was allowed 

to trust in the admission and had a legitimate expectation. Instead, the CCM’s investigation is 

aimed at canceling the privileges previously granted by Mekar. 

89. The Claimant had legitimate expectations to enjoy the approved benefits. Those 

expectations were created because of the representation of the Respondent. Those expectations 

were frustrated by the Respondent when the CCM started its second investigation. 

90. The CCM investigation violated the FET standard because it went against the legitimate 

expectations of the Investor. 

c) The withdrawn permission to receive the airfares in USD 

breaches Article 9.9.3 of the CEPTA. 

 
88 SOUF, para. 26. 



 

 
28 

 

91. Furthermore, the Respondent violated the Claimant´s legitimate expectations because the 

given permission to receive airfares in USD was unexpectedly withdrawn.  

92. The Respondent's permission to denominate their airfare in USD was a reliable 

agreement, decisive for the Claimant’s investment decisions, which creates legitimate 

expectations. The Claimant obtained an agreement to work with and rely on. The permission 

became a significant part of the Claimant’s business strategies. Vemma relied on this specific 

representation in good faith, to prevent further financial hardship. According to the permission, 

the Claimant was sure on his financial stability and was sure on the ability to pay his regular cash 

flow to maintain its fleet as well as interest under its leasing contracts and debts.89 Without the 

permission, the Claimant would have been forced to make different business decisions to secure 

his solvency. It is essential that the court recognizes how important it is to use a stable currency, 

especially in the aviation sector. A permission given by an official authority is also an official 

act that shows integrity and reliability. Therefore, there was a certain agreement between the 

parties. Because of the permission by the secretary aviation, Vemma had the legitimate 

expectation to be able to denominate their airfare in USD. 

93. The Respondent frustrated those legitimate expectations once more because he withdrew 

the Claimant’s permission to denominate its airfares in USD in January 2018. 90 As soon as the 

Respondent did not profit from an agreement anymore, he decided to terminate the agreement 

immediately. The Claimant relied on permission to denominate in USD when the MON 

nosedived and a currency crisis ensued in Mekar.91 The travelers can book a flight month in 

advance,92 but the Claimant cannot know how much the price paid is worth at the time of the 

flight. Therefore, the Claimant’s business can only work with a stable currency.   

94. Vemma expected permission to stay until the crisis abated and the currency stabilized 

again. The permission to denominate its airfares in USD is not a generous concession, but the 

absolute minimum, so that the Claimant can continue to operate its business. The Claimant even 

informed the Respondent on its destructing decision, but the Respondent was unaffected and 

shortsighted, withdrawing the permission anyway.93 Therefore, the Claimant frustrated the 

Respondents’ expectations on the persistence of the permission. 

 
89 SOUF, para. 40. 
90 SOUF, para. 42. 
91 SOUF, para. 39. 
92 SOUF, para. 42. 
93 SOUF, para. 42. 
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95. The fact that the Respondent made a specific commitment towards the Claimant,94 which 

the Claimant relied on during its decision to invest in Mekar. This commitment led to the 

legitimate expectation which were disappointed by the Respondent.  

96. The withdrawal of the permission frustrated Vemma´s legitimate expectation to 

denominate its airfare in USD and therefore violates the FET standard according to Article 9.9.3. 

of the CEPTA. 

d) It is a breach of the standards of legitimate expectation that 

Mekar grounded all Boeings of Vemma after the first crash. 

97. The Boings’ grounding must also be considered when it comes to a violation of the 

Claimant’s legitimate expectations.  

98. As mentioned above, the existence of legitimate expectations is in some cases so obvious 

that a precise expectation does not arise from an agreement but can arise from certain 

circumstances.95 The Claimant bought 45 Boeings, expecting to use them. The purchase of the 

Boeings is an ordinary business act. The Claimant purchased and used airplanes before.96 The 

circumstances arising from the previously made purchases led the Claimant to expect to be able 

to use the Boeings. Furthermore, the Claimant can assume a rational and reasonable conduct of 

the state where he invested. The Claimant relied upon this circumstance and the assumption of 

being able to use the newly bought Boeings and basically being able to purchase things that 

correspond to one’s own economic plan, was decisive for the Claimants investment. Therefore, 

the Claimant had a legitimate expectation on the use of his Boeings. 

99. The Respondent frustrated those legitimate expectations when the government of Mekar 

grounded all Boeings. Even in cases of unforeseen disasters, like the crash, it is not customary 

to act hastily. It was not yet clear what the reason for the crash was. There are other common 

reasons for a plane crash, for example an error of the board personnel. Mekar was the only state 

to ground the Boeings right after the first crash. Even though the grounding of the Boeings seems 

to be legitimate in the retrospect, the measure was not reasonable at the time. Whether the 

measure is reasonable or not depends on the factual situation at the time of the decision. Mekar 

was not able to foresee the disaster that was still to come, so unfortunately, despite all the 

accompanying circumstances, its behavior violated the Claimant’s legitimate expectations. 

 
94 Art. 9.10.2. CEPTA.  
95 Impregilo v. Argentine, Award, para. 346. 
96 SOUF, para. 27.  
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100. Therefore, the Claimant´s legitimate expectations of being able to pursue its own 

economic strategy by acting on the free market and to make further investments and to use them 

were violated. They were frustrated by the host states’ unreasonable and rushed conduct. 

3. Mekar breached the FET standard with all small acts counted together. 

101. Even if the Tribunal decides that none of the issues mentioned above individually violate 

the FET standard, many small acts counted together could be a breach of the standard.  

102. In Bayindir v. Pakistan, the Tribunal said “a breach need not necessarily arise out of 

individual isolated acts but can result from a series of circumstances, and that it does not 

presuppose bad faith on the part of the State.”97 Furthermore, it is a principle well established by 

the Tribunals of Gami Investments and RosInvest Co. that the state's conduct regarding the FET 

standard is to be examined as a whole to determine whether international law was breached.98  

103. The Tribunal of El Paso v. Argentine constructed the concept of a ‘creeping violation’ 

analogous to the well-established concept of the creeping expropriation and described it as 

follows:  

“[...] a process extending over time and comprising a succession 

or an accumulation of measures which, taken separately, would 

not breach that standard but, when taken together, do lead to such 

a result.”99 

104. The bar to violate the FET standard is high.100 One particular instance may not be enough 

to constitute a breach of the standard, but when all circumstances are viewed together a violation 

cannot be denied.101 As the Tribunal in Société Générale did regarding creeping expropriation,102 

the Tribunal of El Paso also utilized Article 15 of the International Law Commission's Draft 

Articles on State Responsibility to define a breach as consisting of a composite act.103 A 

composite act as described in Article 15 (1) is “a series of actions and omissions defined in the 

aggregate as wrongful”. Therefore, it is established in international law that a series of breaches 

can rise to the level of a breach of the fair and equitable treatment standard.  

 
97 Bayindir v. Pakistan, Award, para. 181, Swisslion v., para. 275, Oostergetel v. Slovakia, para. 304. 
98 Vesel, Scott, A ‘creeping’ violation of the Fair and Equitable Treatment Standard?, page 564; GAMI Investments, 

Inc. v. United Mexican States, Award para 97; RosInvestCo UK Ltd. v. The Russian Federation, Award, para 599. 
99 El paso v. Argentine, Award, para. 518. 
100 SunReserve v. Italy, Award, para. 688. 
101 El paso v. Argentine, Award, para. 515. 
102 Société Générale v. The Dominican Republic, Award on Preliminary Objections to Jurisdiction, para 91. 
103 El paso v. Argentine, Award, para. 516. 
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105. Further, as stated in Article 9.9.2 of CEPTA the Fair and Equitable Treatment Standard 

is breached if “a measure or measures” constitute the violations listed below in the Article. This 

leaves room for the interpretation that ‘treatment’ can consist of the measures considered 

collectively and not only on an individual basis. The CEPTA does not forbid the arbitration of a 

series of measures as a ‘creeping violation’ of the Fair and Equitable Treatment Standard. 

106. Therefore, it is possible to violate the FET standard not only with a single act, but also 

with (i) several wrongful measures taken together, that (ii) did not violate the FET standard by 

themselves, when they (iii) result from a series of circumstances (iv) in a process extending over 

time. 

107. The Respondent took many wrongful acts against the Claimant, as described in detail 

above. Mekar acted discriminatory and unreasonable and violated the legitimate expectations104 

of the Claimant in several ways. They carried out illegitimate investigations,105 violated 

agreements106 and made cooperation more difficult. Therefore, the required measures against the 

Claimant were taken by the Respondent. 

108. Altogether, the Claimant's investment in Mekar can be described as a disaster from soup 

to nuts. The Claimant is confident that the Tribunal will find each of the Respondent’s acts 

individually violate the fair and equitable treatment standard. However, Mekar also breached the 

FET standard with all small acts counted together. 

 

PART IV: COMPENSATION 

I. The Claimant is entitled to compensation in the amount of USD 700 Million plus 

interest.107 

1. The Claimant is entitled to compensation for the violation of the FET standard. 

109. According to Art. 31 (2) the Draft Articles on Responsibility of States for Internationally 

Wrongful Acts: 

 
104 SOUF, para. 25, 26, 48. 
105 SOUF, para. 36, 38. 
106 SOUF, para 25, 49. 
107 Notice of Arbitration, para. 31. 
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“The State is obliged to repair all any damage, whether material 

or moral, caused by the internationally wrongful act of a State.” 

110. The obligation placed on the responsible State by Art. 31 is to make “full reparation,”108 

which means the responsible State must endeavour to “wipe out all the consequences of the 

illegal act and re-establish the situation which would, in all probability, have existed if that act 

had not been committed.”109 

a) The Claimant sustained damage whether material or moral. 

111. Material damage occurs when there is “damage to property or other interests of the State 

and its nationals which is assessable in financial terms.”110 On the other hand, moral damage 

“includes such items as individual pain and suffering, loss of loved ones, or personal affront 

associated with an intrusion on one’s home or private life.” 111 

112. The Claimant suffered material damages, especially in financial terms. The Claimant 

invested USD 1.1. billion in Caeli airways.112 After their investment time they had to sell their 

investment for USD 400 million, leaving the Claimant with material damages of USD 700 

million. 

b) Damage was a result of an internationally wrongful act of a state. 

113. The Respondent caused significant losses when he (i) executed the first illegitimate CCM 

investigation; (ii) withdrew the Claimant´s permission to denominate their airfares in USD; (iii) 

rejected the Hawthorne offer; (iv) denied justice and the possibility to appeal; (v) enforced the 

set-aside 9th May award; (vi) offered a credit line at an inflated interest rate; and (vii) obtained 

a meeting with the responsible authorities, the Secretary for Civil Aviation, in order to sort out 

problems and to find a compromise for the further period of the investment. There are even more 

situations, impossible to enumerate completely. 

114.  First, the illegitimate CCM investigations restricted the Claimants business plans 

unreasonably when they remained with the airfare caps during the crisis113 or implemented 

penalties114. Furthermore, the CCM claimed a breach of Mekar´s antitrust legislation115 and 

 
108 Commentary on Draft articles on Responsibility of States for Internationally Wrongful Acts, Art. 31 (3). 
109 Factory at Chorzow Case, Merits, page 47. 
110 Commentary on Draft articles on Responsibility of States for Internationally Wrongful Acts, Art. 31 (5). 
111 Commentary on Draft articles on Responsibility of States for Internationally Wrongful Acts, Art. 31 (5). 
112 PO No. 3, para. 16. 
113 SOUF, para. 49. 
114 SOUF, para. 45. 
115 SOUF, para. 45. 
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referred to allegedly anti-competitive behaviour116 and violated the Claimants reputation 

moreover. As was shown, the Claimant made significant losses in consequence.117 

115. Second, the Respondent took an active approach to complicate Caeli’s economizing in 

the crisis with the withdrawn permission118 for the Claimant to pay its airfares in USD.  

116. Third, the rejection of the Hawthorne-offer aggravated the Claimant´s situation as well. 

This offer was the Claimant´s last chance to find a solution for the unfairly and inevitably treated 

investment that could have delayed the financial ruin and manifested the Claimant´s long-term 

loss.119 

117. Fourth, the Respondent did not only wrongfully investigate against the Claimant but also 

denied justice to the Claimant by making further appeal impossible.120 In addition the 

Respondent has not only denied justice to the Claimant by denying an appeal under Mekari law, 

but also committed a denial of justice by enticing Mr. Cavannaugh to influence the outcome of 

the arbitration process.121  

118. Fifth, the Respondent enforced the arbitration award after the Court of Sinnogard set 

aside the award.122 According to Article V (1) (e) of the New York Convention the award is not 

binding when it “[...] has been set aside by a competent authority of the country in which , or 

under the law of which, that award was made.” The Court is the first and only instance in relation 

to the set-aside proceedings.123 The Respondent denied justice to the Claimant by enforcing the 

9 May award anyway.124  

119. Sixth, the state-controlled bank of Mekar, First National Phenac, offered the Claimant a 

credit line at an inflated interest rate.125 The Respondent not only did nothing to protect the 

investment, except offering the Claimant a loan, which would have plunged the Claimant into 

even deeper financial stress. 

120. Seventh, the Claimant relentlessly tried to obtain a meeting with the responsible 

authorities, the Secretary for Civil Aviation, to sort out problems and to find a compromise for 

 
116 SOUF, para. 49. 
117 SOUF, para. 49. 
118 SOUF, para. 40. 
119 SOUF, para 63. 
120 SOUF, para 54.  
121 SOUF, para 60; Annex XII, para. 4. 
122 SOUF, para. 61. 
123 SOUF, para. 61. 
124 SOUF, para. 62. 
125 SOUF, para. 51. 
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the further period of the investment.126 The Respondent rejected every request for a meeting and 

showed that they had no interest in solving the dispute.127 

121. Further on, the Respondent placed even more intentional obstacles in the Claimant´s way 

as result of the breaches of the FET standard. The Respondent´s acts counted together ruined the 

Claimant´s investment. 

122. As mentioned above, next to the separate breaches of the FET standard, the single 

measures counted together constituted a breach of the FET standard as well. Therefore, it is not 

required to cause the losses on one separate breach of the FET standard. Rather, the sum of the 

Respondent's discriminatory actions can be considered together. 

123. As previous Tribunals have consistently found, the past the general treatment of the 

Claimant may establish the claim.  For example, the Tribunal in Casado states that:  

“there was no separate breach [...], but that all of the failings [...] 

amount together, globally, [establish] a failure to accord fair and 

equitable treatment, and thus constitute a breach of the BIT. It 

follows that it is this single composite breach which gives rise to 

the ‘right to compensation.”128 

124. It is nearly impossible to define the exact amount of damage each of the internationally 

wrongful acts by Mekar caused. But even if no individual act of Mekar alone would give rise to 

compensation, the small acts taken together constitute a breach that warrants compensation. 

Compensations are intended to compensate for losses caused by the Respondent. Since it is 

sometimes difficult to determine the exact damage for individual actions, it is easier to calculate 

that all actions together constitute a breach of the CEPTA. Those Breaches of the CEPTA are 

internationally wrongful acts which caused the Claimant a damage of USD 700 million.  

c) The wrongful acts are attributed to the State of Mekar. 

125. As detailed in Part III of this memorial, each of the above-mentioned individual acts that 

resulted in various breaches of the FET standard and associated damages are attributable to the 

State of Mekar. Also, as noted above, the actions of the CCM are attributable to the Mekari 

government. 

 
126 SOUF, para. 53. 
127 SOUF, para. 53. 
128 Casado v. Chile, Award, para. 209. 



 

 
35 

 

126. Therefore, the internationally wrongful acts causing the damage are attributed to the State 

of Mekar. The Claimants long-term loss is thus a damage caused by the internationally wrongful 

acts of the Mekari State. 

2. The Claimant is entitled to compensation in fair market value. 

127. Fair market value has been defined as:  

“the price, expressed in terms of cash equivalents, at which 

property would change hands between a hypothetical willing and 

able buyer and a hypothetical and able seller, acting at arm’s 

length in an open and unrestricted market, when neither is under 

compulsion to buy or sell and when both have reasonable 

knowledge of the relevant facts.”129 

128. The Claimant is entitled to compensation in fair market value, because (a) the standard 

named in the CEPTA really is a fair market value standard; (b) most favored nation treatment 

requires the use of the fair market value standard; and (c) when the interests of the Claimant are 

necessarily considered, the standard for compensation must be fair market value. 

129. According to Art. 9.21.1(a) CEPTA, monetary, and therefore material damages, must be 

compensated in market value standard. 

a) The CEPTA market value standard really is a fair market value 

standard. 

130. As the Tribunals in CMS and Feldmann  enumerate, a compensation standard fixed on 

the market value must be avoided in exceptional cases, especially when their effect results in 

important long-term losses or at least the specific circumstances of the case.130 

131. In the present case, the Claimant was bothered by an impressive amount of a variety of 

wrongful acts. Those acts destroyed the Claimant’s investment and caused a huge material 

damage of roughly USD 700 million. A financial loss this great is inherently long term; 700 

million is not an amount easily recoverable.  Accordingly, this case is quite exceptional and 

therefore must rebuke the market value standard. Instead, the Claimant is entitled to 

compensation in fair market value. 

 
129 Azurix v. Argentine, Award, para. 424; Schreuer page 297. 
130 CMS v. Argentine, Award, para. 410; Feldmann v. Mexico, Award, para. 194, 195. 
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b) Most favored nation treatment requires use of fair market value 

as a standard. 

132. Article 9.7.1. CEPTA states the international standard of the most-favored nation 

treatment: 

“each Party shall accord to an investor of the other Party and to 

a covered investment, treatment no less favorable than the 

treatment it accords in like situations, to investors of a third 

country.”  

133. The essential condition of the violation of a MFN clause is (i) the existence of a different 

treatment, (ii) accorded to another foreign investor in, (iii) a similar situation which depends on 

an analysis of the situation in like circumstances, (vi) favoring one nation.131 Requirements for 

such “like circumstances” are for instance the same business or economic sector132, but also 

similar positioned investors133. The term depends mainly on all the circumstances of each case 

and is open for a variety of comparable situations.134 

134. The Claimant is in a similar situation, as “like circumstances” to another investor of a 

third country are given. Next to the CEPTA, Mekar concluded a BIT with Arrakis in 2006.135 

Both the CEPTA and the Arrakis BIT are international agreements aiming for a better 

environment for trade and business activities between Mekar and another state, regulating the 

investment of foreign investors in Mekar or by Mekar. Therefore, they are in a “like situation”. 

135. Furthermore, both contracting parties with Mekar are treated differently in similar 

investment treaties. Art. 13 Arrakis-Mekar BIT awards fair market value for compensation which 

the Claimant is entitled to, while Art. 9.21.1 (a) CEPTA requires compensation in market value. 

Two treaties in similar circumstances provide different compensation standards: market value in 

one and fair market value in the other.  

136. Since the fair market value standard is only applicable to one contract, one nation is 

favored over the other. As the compensation following the market value is less satisfactory and 

 
131 Parkerings v. Lithuania, Award, para. 369, Pope and Talbot v. Canada; Award on the Merits of Phase 2, para. 

78,79. 
132 Pope and Talbot v. Canada; Award  on the Merits of Phase 2, para. 78. 
133 AES v. Hungary (II), Award, para. 1.2.3.2. 
134 S.D. Myers v. Canada, Final Award, para. 243, 244. 
135 2006 Arrakis - Mekar BIT. 
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less fertile for the contractors of the Respondent, the treatment corresponding to the CEPTA is 

less favorable and not justified.  

137. This leads to the conclusion that although CEPTA only accords market value, the 

Claimant can demand to be compensated for the fair market value of their investment.  

c) When the interests of the Claimant are necessarily considered, the 

standard for compensation must be fair market value. 

138. According to several Tribunals136, for instance MTD, the interest of the Claimant needs 

to be considered as well. In Lemire, the investor was compensated in fair market value for a BIT 

violation that resulted in the investor being unable to grow its business or achieve their potential 

market position.137 The decision of the mentioned Tribunals show that the full compensation 

standard also requires the consideration of the party’s interest. The Tribunal in AMD in consensus 

with  Lemire  adds that “compensation encompasses both the losses suffered and the loss of 

profit; [a[ny direct damage is to be compensated.”138  

139. The situation is comparable to Vemma´s situation in Mekar. The investigations of the 

CCM139 and the grounding of the Boeings,140 have led to losses and the Claimant being unable 

to reach its full potential on market position. The Claimant invested USD 1.1 billion in Caeli141 

with the intention of making profit. However, due to the actions of the Respondent, the Claimant 

was unable to make a profit, resulting in the Claimant´s investment reaching merely a value of 

USD 400 million. This results in damages caused by the Respondent in the amount of USD 700 

million. The claimant is entitled to USD 700 million in compensation.  

140. Without the reputational damage by the CCM investigations, the fines, the airfare caps, 

the withdrawn permission to pay in USD, or the grounding of the Boeings, among other 

violations, Caeli would have expanded and would have performed much better during the 

economic crisis and in day-to-day business.  Therefore, the Respondent hindered the economic 

growth and the income of the Claimant, denying the Claimant to achieve his potential market 

position. Accordingly, the Claimant should be compensated, as previous Tribunals have 

consistently done, in fair market value. 

 
136 Santa Elena, S.A. v. Costa Rica, Award, para. 104; Micula v. Romania, Award, para. 1265. 
137 Lemire v. Ukraine, Award, para 158-161, 171. 
138 AMD v. Mexico, Award, para 281; Lemire v. Ukraine (II), Award, para. 151. 
139 SOUF, para. 36, 38.  
140 SOUF, para. 48. 
141 PO No. 3, para. 16. 
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3. The fair market value of Vemma´s investment amounts to USD 1.1. billion. 

141. The Investment of the Claimant had a value of USD 1.1. billion.142 This is the fair market 

value estimated by Vemma, and reflected by the Hawthorne offer. The Claimant paid USD 800 

million for the initial investment, and grew its investment into an asset worth USD 1.1 billion.143 

a) The Hawthorne offer can be used in place of a hypothetical willing 

and able buyer and a hypothetical willing and able seller. 

142. The Tribunal in Enron estimated the value of the investment by using a prior sale 

transaction made between the investor and a buyer.144 

143. The Hawthorne offer was such a prior sale transaction. In late 2019, Vemma received an 

offer from the Hawthorne Group LLP.145 At the time of the offer, the Claimant was a willing 

seller, and also an able seller with the right to sell its stake according to the Shareholders 

Agreement.146 Hawthorne, as a private equity firm with stakes in numerous low-cost airlines, 

had a comprehensible interest in Vemma's stakes in Caeli and therefore was a willing buyer. 

Since Hawthorne made the offer, the company was also an able buyer. Therefore, the Hawthorne 

offer can be seen as a prior sale transaction. 

144. Although the transaction was not completed, because of the Respondent´s actions, it is 

very close to a completed transaction. Without the Respondent's intervention, the transaction 

would have taken place and can therefore be used in place of a hypothetical offer between a 

hypothetical willing and able buyer and a hypothetical willing and able seller. 

b) The Hawthorne offer was at arm's-length and in an open and 

unrestricted market. 

145. First, as covered in Section III, Part I, 1, c) i. of this memorial, the Hawthorne offer was 

an arm’s length offer.  

146. Second, the offer was made in an open and unrestricted market. Vemma announced their 

intention to sell their stake in Caeli.147 Any interested party had the opportunity to know about it 

and submit its own offer. Hawthorne submitted the only offer Vemma was able to secure.148 

There were no restrictions for any party on the market.  

 
142 PO No. 3, para. 16. 
143 PO No. 3, para. 16. 
144 Enron v. Argentine, Award, para 387, 389. 
145 SOUF, para. 56. 
146 SOUF, para. 56. 
147 SOUF, para. 56. 
148 SOUF, para. 56. 
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147. Therefore, the Hawthorne offer was an arm's-length offer, which was given in an open 

and unrestricted market. 

c) Neither party was under compulsion to buy or sell and both had 

reasonable knowledge of the relevant facts. 

i. No compulsion to buy or sell. 

148. As an independent, Sinnoh-based private equity firm, which operates in the low-cost-

airline-sector, Hawthorne under no obligation to purchase a stake in Caeli. Hawthorne was also 

not obligated to buy because of any conduct by Vemma, by its membership in the MA,149 or for 

any other reason, financial or otherwise.  

149. Vemma was also not under compulsion to sell their stake in Caeli at the time of the 

Hawthorne offer. Vemma was only forced to sell its stake in Caeli to Mekar because of financial 

losses induced by Mekar after the occurrence of the Hawthorne offer. 

ii. The parties had reasonable knowledge of the 

relevant facts.  

150. Both the Claimant and Hawthorne have a long history operating in the aviation sector in 

the Greater Narnian region. As members of the MA, the Claimant and Hawthorne were both 

continually well informed about the general situation in the aviation sector, about their 

competitors, and about other MA members, including the characteristics of the businesses. 

Accordingly, Hawthorne was very aware of the Claimant’s struggles due to unfair breaches of 

the CEPTA, both through its MA membership, and through Vemma’s public struggles with 

Mekar.  

151. Thus, both parties had reasonable knowledge of the pros and cons of the investment and 

the potential transaction they planned. The parties knew about all the relevant facts. 

4. The amount of compensation needs to be defined from the point where the FET 

violating measures started. 

152. As the Tribunals in LG&E and Biwater  consistently state, damages begin with the 

adoption of the first wrongful acts.150 Similar to the situation in the case at hand, in LG&E there 

was an economic crisis that was raging in the host state.151 In addition, the first breach of the 

 
149 SOUF, para. 57. 
150 LG&E v. Argentine, Award, para. 49. 
151 LG&E v. Argentine, Award, para. 50. 
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agreement by the Respondent did not cause all the damage, but the losses the Claimant had to 

suffer began with the first breach of the [law].152 Because of the similar situation of those two 

cases, this Tribunal should adopt the same rationale. According to the general principle of Draft 

Article 31, every wrongful act needs to be considered. Further, the first wrongful act is decisive. 

In this case, the first wrongful act was the first CCM investigation, which was published by the 

CCM on 9th September 2016.153 Every loss from there on needs to be considered when it comes 

to compensation. 

5. The Respondent should bear all costs and expenses associated with this arbitration. 

153. Art. 61 (2) of the ICSID Rules transfers the decision on the costs and expenses fully to 

the Tribunal. This includes the possibility to assign the payment to only one party, according to 

Art. 28 of the ICSID rules. Additionally, the UNCITRAL Rules are in strong relation with the 

arbitration under ICSID. As Art. 42 (1) of the UNCITRAL Arbitration Rules states, the costs of 

the arbitration shall in principle be borne by the unsuccessful party or parties.154 Therefore the 

Tribunal is able to decide that the Respondent should bear all the costs and expenses of this case. 

154. Previous ICSID arbitrators frequently award large costs in favor of the successful 

party.155 The Tribunal in ADC explained their decision with the fact that the Claimant had to 

justify what “they alleged to be egregious conduct.” If they were not to be compensated for the 

costs, “it could not be said that they were being made whole.”156 As the Tribunal in Lighthouse 

stated, it is very important to part the costs in a fair way.157 In Eiendom, the Tribunal fairly 

ordered the party whose concerns have been rejected to pay the costs of the lawsuit.158 

155. The allegations the Claimant brought forward are numerous and show just frivolous 

behavior on the Respondent’s side that it is merely just to let them bear the costs. The whole 

process, including connected fees, expenses and costs, are plainly a result of the breach of 

international law by the Respondent. Without the acts of the state of Mekar, the arbitration would 

not have come about. It would therefore be unfair to burden the Claimant moreover.  

156. Therefore, the Respondent must bear all costs and expenses as the originator of the 

arbitration. 

 
152 LG&E v. Argentine, Award, para. 49. 
153 SOUF, para. 36. 
154 Article 42 I of the UNCITRAL Arbitration Rules. 
155 ADC v. Hungary, Award, para 531, CSOB v. Slovakia, Award, para. 372. 
156 ADC v. Hungary, Award, para 533. 
157 Lighthouse v. Timor - Leste, Award, para. 345, 346. 
158 Eiendom v. Latvia, Award, para. 526. 
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157. The Claimant is entitled to compensation in the amount of USD 700 million plus interest. 
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PRAYER FOR RELIEF 

158. In light of the foregoing reasons, the Claimant respectfully requests this Tribunal to: 

(1) Declare that it has Jurisdiction over the present dispute; 

(2) Accept the amicus submission of the CBFI; 

(3) Dismiss the amicus submission of the CPUR; 

(4) Declare that the Respondent violated Art. 9.9 CEPTA; 

(5) Award to the Claimant the full amount of compensation no less than USD 700 million 

with interest; and  

(6) Order the Respondent to bear all the costs of this arbitration. 

 


