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Anonim Şirketi (Güris Construction and Engineering Inc) 

v. Syrian Arab Republic, ICC Case 21845/ZF/AYZ, Final 

Award, 31 August 2020 



viii 

Herzig Dirk Herzig v. Turkmenistan, Decision on the Respondent 

Request for Security for Costs and the Claimant Request 

for Security for Claim, 27 January 2020 

INA Corporation INA Corporation v. The Government of the Islamic 

Republic of Iran, IUSCT Case 161, Award, 13 August 

1985 

Italy v. Cuba Italian Republic v. Republic of Cuba, ad hoc state-state 

arbitration, Final Award, 1 January 2008 

Kappes&Kappes Daniel W. Kappes and Kappes, Cassidy & Associates v. 

Republic of Guatemala, ICSID Case ARB/18/43, 

Procedural Order No. 1, 11 September 2019 

Krederi Krederi Ltd. v. Ukraine, ICSID Case ARB/14/17, Award, 

2 July 2018 

Lauder Ronald S. Lauder v. Czech Republic, UNCITRAL case, 

Final Award, 3 September 2001 

Lemire II Joseph Charles Lemire v. Ukraine II, ICSID Case 

ARB/06/18, Decision on Jurisdiction and Liability, 

14 January 2010 

LG&E LG&E Energy Corp et al. v. Argentina, ICSID Case 

ARB/02/1, Decision on Liability, 3 October 2006 

Methanex Methanex Corporation v. United States of America, 

UNCITRAL, Decision of the Tribunal on Petitions from 

Third Persons to Intervene as "amici curiae", 15 January 

2001 

Merrill Merrill and Ring Forestry L.P. v. Canada, ICSID Case 

UNCT/07/1, Award, 31 March 2010 

Micula Ioan Micula, Viorel Micula, S.C. European Food S.A, S.C. 

Starmill S.R.L. and S.C. Multipack S.R.L. v. Romania [I], 

ICSID Case ARB/05/20, Final Award, 11 December 2013 

Neer L. F. H. Neer and Pauline Neer (U.S.A.) v. United Mexican 

States, Decision, 5 October 1926 



ix 

Nelson Joshua Dean Nelson and Jorge Blanco v. United Mexican 

States, ICSID Case UNCT/17/1, Award, 5 June 2020 

Oostergetel Oostergetel v. Slovakia, Ad hoc Arbitration, Final Award, 

23 April 2012 

Philip Morris Philip Morris Products S.A. (Switzerland) and Abal 

Hermanos S.A. (Uruguay) v. Oriental Republic of 

Uruguay, ICSID Case ARB/10/7, Procedural Order No. 3, 

17 February 2015 

PSEG Global PSEG Global, Inc., The North American Coal 

Corporation, and Konya Ingin Electrik Üretim ve Ticaret 

Limited Sirketi v. Republic of Turkey, ICSID Case 

ARB/02/5, Award, 19 January 2007 

Resolute Forest Resolute Forest Products Inc. v. Canada, PCA Case 2016-

13, Procedural Order 6, 29 June 2017 

Roussalis Spyridon Roussalis v. Romania, ICSID Case ARB/06/1, 

Final Award, 7 December 2011 

Rumeli Rumeli Telekom A.S. and Telsim Mobil Telekomunikasyon 

Hizmetleri A.S. v. Republic of Kazakhstan, ICSID Case 

ARB/05/16, Award, 29 July 2008 

Saluka Saluka Investments BV v. Czech Republic, PCA Case 

2001-04, Partial Award, 17 March 2006 

Swissbourgh Swissbourgh Diamond Mines (Pty) Limited, Josias Van 

Zyl, The Josias Van Zyl Family Trust and others v. The 

Kingdom of Lesotho, PCA Case 2013-29, Judgment of the 

Singapore Court of 27 November 2018 

Suez Suez, InterAguas Servicios Integrales del Agua S.A., 

Sociedad General de Aguas de Barcelona S.A. v. The 

Argentine Republic, ICSID Case ARB/03/17, Order in 

Response to a Petition for Participation as Amicus Curiae, 

17 March 2006 

Tatneft OAO Tatneft v. Ukraine, PCA Case 2008-8, Partial Award 

on Jurisdiction, 28 September 2010 



x 

Tecmed Técnicas Medioambientales Tecmed, S.A. v. The United 

Mexican States, ICSID Case ARB(AF)/00/2, Award, 29 

May 2003 

UPS United Parcel Service of America, Inc. (UPS) v. 

Government of Canada, ICSID Case UNCT/02/1, 

Decision of the Tribunal on Petitions for Intervention and 

Participation as Amici Curiae, 17 October 2001 

Venezuela Holdings Venezuela Holdings, B.V., et al v. Bolivarian Republic of 

Venezuela, ICSID Case ARB/07/27, Award of the 

Tribunal, 9 October 2014 

Waste Management II Waste Management, Inc. v. United Mexican States 

("Number 2"), ICSID Case ARB(AF)/00/3, Award, 

30 April 2004 

Wena Hotels Wena Hotels Ltd. v. Arab Republic of Egypt, ICSID Case 

ARB/98/4, Award, 8 December 2000 

White Industries White Industries Australia Limited v. The Republic of 

India, Final Award, 30 November 2011 

Yukos Yukos Universal Limited v. Russia, PCA Case 2005-

04/AA227, Final Award, 18 July 2014 

 

 

Doctrine and analytics 

 

Audit&Fortea (2012) Audit M, Fortea M (2012) Investment Arbitration without 

BIT: Toward a Foreign Investment Customary Based 

Arbitration? in Journal of International Law 

Born&Forrest (2019) Born G, Forrest S (2019) Amicus Curiae Participation in 

Investment Arbitration, in Kinnear M, McLachlan C, 

ICSID Review - Foreign Investment Law Journal, Volume 

34 Issue 3 

Commentaries ILC Articles Report of the International Law Commission on the Work 

of Its Fifty-third Session (2008) 



xi 

Crawford (2002) Crawford J (2002) The International Law Commission's 

Articles on State Responsibility: Introduction, Text and 

Commentaries  

Dolzer&Schreuer (2008) Dolzer R, Schreuer C (2008) Principles of International 

Investment Law 

Dumberry (2013) Dumberry P (2013) The Fair and Equitable Treatment 

Standard: A Guide to NAFTA Case Law on Article 1105 

Kantor (2008) Kantor M (2008) Valuation for Arbitration in 

International Arbitration Law Library, Volume 17 

Knoll&Singla (2020) Knoll J, Singla T (2020) Causation in International 

Investment Law: Putting Article 23.2 of the India Model 

BIT into Context in Indian Journal of Arbitration Law, 

Volume 8, Issue 2 

Kovacs (2018) Kovács C (2018) The Attribution of Claims by State 

Enterprises, International Arbitration Law Library, 

Volume 45 

Mavcom Technical Paper 

(2019) 

Malaysian Aviation Commission (2019) Managing 

Airport Demand: The Role of Airport Slots 

Miles&Weiss (2021) Miles C, Weiss D (2021) Overview of Principles 

Reducing Damages in The Guide to Damages in 

International Arbitration (J.A. Trenor ed) 

Mohtashami&El-Hosseny 

(2016) 

Mohtashami R, El-Hosseny F (2016) State-Owned 

Enterprises as Claimants before ICSID: Is the Broches 

Test on the Ebb?, Volume 3 Issue 2 

Nanteuil (2020) Nanteuil A (2020) Principles of International Investment 

Law 

Paulsson (1995) Paulsson J (1995) Arbitration Without Privity in Foreign 

Investment Law Journal 

Peterson (2011) Peterson L (2011) Czech Republic Terminates Investment 

Treaties in Such a Way as to Cast Doubt on Residual 

Legal Protection for Existing Investments in IA Reporter, 

Volume 4, Issue 2 



xii 

Popelier (2008) Popelier P (2008) Five Paradoxes on Legal Certainty and 

the Lawmaker in Legisprudence Volume I2, No 1 

Ripinsky (2009) Ripinsky S (2009) Assessing Damages in Investment 

Disputes: Practice in Search of Perfect in Journal of World 

Investment and Trade, Volume 10, No, 1 

Sabahi (2011) Sabahi B (2011) Compensation and Restitution in 

Investor-State Arbitration Principles and Practice 

Sandrino (1994) Sandrino G (1994) The NAFTA Investment Chapter and 

Foreign Direct Investment in Mexico: A Third World 

Perspective in 27 Vanderbilt Journal of Transnational 

Law, 259 

Schreuer&Kriebaum (2008) Schreuer C, Kriebaum U (2008) At What Time Must 

Legitimate Expectations Exist? in Law Beyond 

Conventional Thoughts, 265 

Titi (2016) Titi C (2016) Most-Favoured-Nation Treatment: Survival 

Clauses and Reform of International Investment Law in 

Journal of International Law, 425 

UNCTAD MFN Treatment 

(2010) 

Most-Favoured-Nation Treatment (2010) in UNCTAD 

Series on Issues in International Investment Agreements 

II, 1 

UN Report on MFN (2015) UN Final Report of the Study Group on the Most-

Favoured-Nation clause (2015) Yearbook of the 

International Law Commission, Volume II (Part Two) 

Weisburg&Ryan (2006) Weisburg H, Ryan C (2006) Chapter 8. Means to be Made 

Whole: Damages in the Context of International 

Investment Arbitration in Evaluation of Damages in 

International Arbitration (Derains and Kreindler (eds) 

Wiik (2018) Wiik A (2018) Amicus Curiae before International Courts 

and Tribunals in Successful Dispute Resolution, Volume 

4 

Zwolankiewicz (2021) Zwolankiewicz A (2021) The Principle of Clean Hands in 

International Investment Arbitration: What is the Extent 

of Investment Protection in Investor-State Disputes? in 

Zwolankiewicz, Agata, in ITA In Review, Volume 3 

  



xiii 

GLOSSARY 

BIT Bilateral Investment Treaty 

Caeli Caeli Airways JSC 

CBFI The Consortium of Bonoori Foreign Investors 

CBFI’s Application Amicus Submission by the Consortium of Bonoori 

Foreign Investors dated 19 April 2021 

CCM The Competition Commission of Mekar 

CILS Centre for Integrity in Legal Services 

CRPU, the Advisors The external advisors to Mekar’s Committee on Reform 

on Public Utilities 

CRPU’s Application Amicus Submission by the External Advisors to the 

Commitee on Reform of Public Utilities dated 19 April 

2021 

First Investigation Suo moto investigation by the CCM in September 2016 

FET Fair and Equitable Treatment 

Lapras Lapras Legal Capital 

Mekar or Respondent The Federal Republic of Mekar 

MFN Most Favored Nation  

Moon Alliance Alliance of five major airlines from Europe, Asia, Latin 

America, North America and the Royal Narnian (1991) 

MRTPA Monopoly and Restrictive Trade Practice Act, as 

amended in 2009 

PO Procedural Order 

Problem 2021 Case of FDI Moot  

SCC Sinnoh Chamber of Commerce 



xiv 

Second Investigation Investigation of the CCM initiated upon a complaint of 

small regional airlines in Greater Narnia  

SoF Statement of Uncontested Facts 

Tribunal Tribunal in the ICSID Case No. ARB(AF)/20/78 between 

Vemma Holding Inc. and the Federal Republic of Mekar 

Vemma or Claimant Vemma Holdings Inc. 

¶, ¶¶ paragraph, paragraphs 

 



 

1 

STATEMENT OF CASE 

1. This case is about Mekar’s big promises and poor treatment.  In 2011 Mekar (Respondent) 

was interested in saving its national air carrier, Caeli, by privatizing it through a sale to 

international investors.  Vemma (Claimant), a prominent airline company from Bonooru, 

turned to be a perfect candidate for acquiring Caeli.  On March 5, 2011 Vemma invested in 

Mekar by purchasing the stake in Caeli.  Under Vemma’s control, Caeli started to grow 

rapidly, and began to overcome its poor financial health.  Unfortunately, in the years 

following, the beautiful carriage turned into a pumpkin.  Following hostile actions towards 

Vemma, Mekar is now refusing to assume liability for its wrongdoing and tries to create 

procedural obstacles for Vemma in its legitimate pursuit to protect its rights.  

Jurisdiction 

2. Mekar alleges that Vemma invested in Caeli on behalf of Bonooru and the dispute is not an 

investor-state one, but rather a state-to-state, in which the Tribunal does not have 

jurisdiction.  In fact, the Tribunal has jurisdiction to hear the case regardless of any minority 

shareholding in Vemma belonging to Bonooru.  Vemma always acted as a commercial 

entity, as it is a private investor.  Vemma’s only goal was to profit from its investment. 

Amicus submission 

3. Two amici curiae, the Consortium of Bonoori Foreign Investors (“CBFI”) and the External 

Advisors to the Committee on Public Utilities Reform (“CRPU”), brought applications for 

leave to file submissions.  It is submitted that CBFI’s intervention will provide valuable 

information on jurisdictional matters, whereas CRPU is attempting to disrupt the 

proceedings by widening the scope of the dispute and undermining Parties’ commitment to 

save costs.  For that reason, the Tribunal should grant the leave to CBFI to submit its amicus 

curiae and reject CRPU’s submission. 

Merits  

4. Mekar treated Vemma and its investment unfairly and inequitably.  Mekar conducted 

arbitrary investigations into Caeli’s activities and thus frustrated Vemma’s legitimate 

expectations.  Consequently, Mekar engaged into corruption of an arbitrator considering the 

claim between Mekar and enforced an award annulled at the seat of arbitration, which has 

denied Vemma of justice. 
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Standard of compensation 

5. As a result of the breaches of Mekar, Vemma was forced to sell its stake to Mekar at a 

miserable price.  Vemma is therefore entitled to compensation in line with the fair market 

value of the lost investment.  This is Mekar’s obligation under both the CEPTA and 

international law. 
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SUMMARY OF FACTS 

6. Caeli was created in 2003 following the merger of two Mekari state-owned aviation 

companies.  After the merger, Caeli suffered from poor finances, and in 2004-2008 Mekar 

made several attempts to revive Caeli’s business by providing governmental assistance.  It 

failed and in 2009 Mekar decided to privatize Caeli.  

7. The first two attempted privatizations failed due to Caeli’s poor trading.  In its third attempt 

in September 2010, Mekar Airservices (representative of Mekar in Caeli’s affairs) offered 

Caeli’s most lucrative assets – valuable slots at international airports, profitable ground 

handling company, and a well-equipped technical base in Mekar’s capital, Phenac. 

8. In November 2010, Vemma submitted its bid, and offered the most attractive business model 

for Caeli’s short and medium-run development.  That included extensive fleet and route 

expansion, as well as Vemma’s promise to secure participation of Caeli in the Moon 

Alliance.  The latter was specifically encouraged by Mekar and its Competition Commission 

(“CCM”), as it would allow Caeli to provide services at lower costs, boosting consumer’s 

welfare. 

9. In 2011 the privatization was completed and Vemma purchased 85% stake in Caeli at 800 

million USD.  The remaining 15% shares remained in Mekar Airservices’ ownership. 

10. During the first years of Vemma’s management between 2011-2013, Vemma expanded 

Caeli’s fleet and routes, offered publicly beneficial flight policy, and managed to revive 

Caeli’s financial state.  By 2016 Caeli became profitable carrier, as it was expected under 

the approved privatization program. 

11. The situation changed in the second half of 2016.  In September 2016, the CCM initiated 

suo moto an investigation into Caeli’s business (“First Investigation”).  The CCM alleged 

that Caeli’s concentration should have been jointly considered with another Moon Alliance 

member and that the CCM had the right to launch such an investigation.  As an interim 

measure, the CCM placed caps on Caeli’s airfare.  In December 2016 the CCM launched 

another investigation which focused on alleged price undercutting on certain routes to and 

from Phenac International (“Second Investigation”). 

12. In the meantime, by late 2016 Mekar faced an economic crisis, depreciation of national 

currency and reduction of consumer spending power. 
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13. In November 2017 the newly elected Labourers’ Party of Mekar (“LPM”) blamed the crisis 

on the privatization, and vowed to return the country to the Mekari people.  As a 

consequence, in January 2018, Mekar required all companies operating in the country to 

offer goods and services denominated exclusively in national currency (MON).  

14. Due to the need to denominate prices in MON, Caeli shortly requested the CCM to remove 

the interim airfare caps imposed upon the First Investigation since the economic situation 

had changed and the caps did not account to an exorbitant inflation rate appeared in March 

2017.  The CCM denied the request.  Caeli attempted to challenge the caps in court, but court 

hearing was scheduled only in April 2019, more than a year from the date of the application, 

despite the urgency of the matter. 

15. In August 2018 the CCM completed the First Investigation and imposed a MON 150 million 

penalty on Caeli.  In addition, the CCM decided to keep the airfare caps pending the Second 

Investigation. 

16. As a measure to steer itself out of a crisis, in September 2018 Mekar issued Executive Order 

9-2018 to support airline industry by providing subsidies.  Caeli requested Mekar’s 

assistance within the Order, but despite Caeli’s deep financial distress, Mekar denied the 

request. 

17. In January 2019, the CCM completed the Second Investigation and imposed MON 200 

million penalty.  Again, the CCM kept the airfare caps until the joint market share of Caeli 

and another Moon Alliance member fall below 40%. 

18. In January 2019, Caeli appealed both orders of the CCM in Mekari courts, but the initial 

hearing was scheduled only in May 2020. 

19. In February 2019 the risk of Caeli’s insolvency loomed, and Caeli attempted to receive a 

loan from a Mekari controlled bank.  The bank however offered Vemma onerous terms, 

which Caeli could not accept.  The financial condition of Caeli drastically deteriorated and 

it was forced to reduce operating activities significantly. 

20. By the end of 2019 Caeli’s burgeoning liabilities forced Vemma to sell its stake.  In 

accordance with the Shareholders Agreement, Vemma obtained an offer from a third-party 

buyer and communicated its terms to Mekar Airservices to meet or exceed. 

21. Instead of meeting the conditions of the offer, in February 2020 Mekar Airservices filed a 

request for arbitration with the Sinnoh Chamber of Commerce’s (“SCC”) Arbitration 
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Institute alleging that the offer was not bona fide.  On May 9, 2020, a sole arbitrator rendered 

an award in favor of Mekar.  Mekar Airservices immediately sought to enforce the award 

before the High Commercial Court of Mekar. 

22. On June 14, 2020, a non-profit organization in Mekar reported that the arbitrator received 

bribes from Mekar.  The award was consequently set aside in the place of arbitration in 

August 2020. 

23. Regardless the annulment, Mekar’s High Commercial Court recognized and enforced the 

award.  Vemma’s appeal before the Superior Court of Mekar was dismissed. 

24. As a result, in October 2020 Vemma sold its stake in Caeli to Mekar Airservices for 400 

million USD, half a price of the offer it had.  After Vemma’s departure, Caeli received capital 

injections, managed to restructure its debts, and was granted tax breaks and permission to 

postpone penalty payments until financially safe. 

25. Left with no investment, in November 2020 Vemma filed a notice of arbitration against 

Mekar to seek compensation for its losses under the CEPTA. 
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PART 1: PROCEDURAL ISSUES 

I. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE 

26. When deciding over the jurisdictional issue the Tribunal should primarily establish whether 

there is consent of parties to arbitrate.1  In this case, Bonooru and Mekar gave their consent 

to arbitration in Art. 9.17(1) CEPTA:2 

Each Party consents to the submission of a claim to arbitration under this 

Section in accordance with this Agreement. 

27. This means that the Tribunal has jurisdiction ratione voluntatis.  

28. In addition to ratione voluntatis, the Tribunal has all other types of jurisdiction, namely 

ratione materiae under Art. 9.1 CEPTA,3 ratione temporis under Art. 1.6 CEPTA4, and 

ratione personae. 

29. The Respondent raises objections to ratione personae jurisdiction, alleging that Vemma 

brought its claims on behalf of Bonooru, the true beneficial owner of Caeli.  According to 

Mekar, this is a state-state dispute.  Vemma submits that the Tribunal has jurisdiction ratione 

personae, and Mekar is trying to substitute the issue of control over Vemma with the issue 

of ownership.5   

30. The Tribunal will see that (A) it has jurisdiction ratione personae as Claimant is not 

controlled by the State, and in the alternative, (B) even if Claimant was a state-controlled 

entity or exercised certain state functions, the Tribunal would still have jurisdiction to hear 

the case.  

A. THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE AS CLAIMANT IS NOT 

CONTROLLED BY THE STATE 

31. It is submitted that the Tribunal has ratione personae jurisdiction over the Claimant because 

Bonooru has never controlled Vemma, a commercial enterprise and not an agent of Bonooru.  

32. Art. 9.16 CEPTA establishes the categories of claimants eligible to submit a claim before 

the tribunal:6 

 
1 Paulsson (1995), p.240. 
2 Problem, CEPTA, p.79, lines 2890. 
3 Id. p.73, line 2575. 
4 Id. p.72, line 2550. 
5 Italy v. Cuba, ¶161. 
6 Problem, CEPTA, p.79, lines 2856-2860. 
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1) an investor of a Party on its own behalf; or 

2) an investor of a Party, on behalf of a locally established enterprise which it 

owns or controls directly or indirectly. 

33. The CEPTA does not contain restrictions concerning the participation of SOEs in 

proceedings.  The mere fact of a state ownership does not suffice to establish lack of the 

Tribunal’s ratione personae jurisdiction.7  The issue the Tribunal should establish is whether 

Vemma’s actions have private or public character.  To determine it, it is submitted that 

Tribunal should apply what is commonly known as the Broches test.8  

34. The relevant test includes the following criteria:  

1) whether an enterprise acts as an agent of the home state in relation to an investment;9 

or  

2) whether an enterprise performs any governmental function on behalf of its home 

state;10 or  

3) whether the main goal of an enterprise is commercial rather than governmental.11   

35. The Tribunal will not find this test satisfied, for the following reasons:  

36. First, Claimant has never acted as an agent of Bonooru in relation to the investment.  The 

term “agent” means an enterprise, which is a part of the “state apparatus”.12  There was no 

agency and there could not have been any due to the nature of Claimant’s activities as a 

commercial enterprise. 

37. The Tribunal will appreciate that the objectives of Vemma as a company are established in 

the Memorandum of Association of Vemma Holdings Inc.  There are no state agency 

functions included in the Memorandum.13  In accordance with the Memorandum of 

Association Vemma’s functions are purely commercial.  For example, it determines the 

following aims of the entity:14  

 
7 Rumeli, ¶210, Tatneft, ¶151. 
8 CSOB, ¶20; Rumeli, ¶210; BUCG, ¶40. 
9 BUCG, ¶40.  
10 CSOB, ¶20.  
11 Kovacs (2018), p.270. 
12 Mohtashami&El-Hosseny (2016), p.378 
13 Problem, Memorandum of Association, p.44, ¶3 
14 Ibid. 
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To establish and continue business as a national airline and air transport 

undertaking, to provide air transport services for passengers and cargo […] or 

business which is calculated to facilitate or is auxiliary to or associated with 

such business.  

38. In the light of the abovementioned circumstances the agency criterion of the test is not met. 

39. Second, Claimant invested in Caeli as a company trying to “turn Caeli into a venture 

generating net profit”.15  Since Claimant’s goal was to generate profit, it is difficult to see 

how its investment in Caeli could be seen as a performance of a state function.  States have 

sovereign functions, they do not engage into business, especially abroad, and their purpose 

is not generating profit.  It therefore cannot be the case that Bonooru would invest in a 

foreign airline to promote economy of Mekar. 

40. Additionally, Vemma does not act on behalf of its home state.  The Articles of Association 

of Vemma empower the Board of Directors to make decisions.  This Board consists of eight 

directors, five executive directors, one non-executive director, one independent director and 

one director representing the employees.16  However, only one non-executive director out of 

other fifteen positions is appointed by the public authority – the Ministry of Transport and 

Tourism.  Obviously, this one director in any way cannot influence the decisions of the 

majority – other directors who are appointed by the company itself.17  In this sense no other 

public authority is mentioned in the Articles of Association of Vemma. 

41. Therefore, the second criterion of the Broches test is not met.  

42. Third, the investment was Claimant’s commercial activity, there was no governmental 

purpose in it.  For example, the Tribunal in CSOB primarily paid attention to the fact that:18 

[w]hile it cannot be doubted that in performing the [governmental functions], 

CSOB was promoting the governmental policies or purposes of the State, the 

activities themselves were essentially commercial rather than governmental in 

nature. 

43. Thus, even if Vemma was performing governmental functions, the activities itself were 

purely commercial and the third prong of the test is not met.  

 
15 Problem, Notice of Arbitration, p.3.  
16 Problem, Articles of Association, p.46, ¶152.2. 
17 Id. p.45, ¶152. 
18 CSOB, ¶20. 
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44. The application of the Broches test vividly shows that Vemma is not, and has never been 

controlled by Bonooru.  Therefore, the tribunal has the jurisdiction to rule on Vemma’s 

claim.  

45. The Tribunal should also consider the specificities of doing business in Bonooru in order not 

to fall into Respondent’s trap regarding the state ownership of Claimant.  Historically, major 

industries in Bonooru were nationalized in the period of the first elected Prime Minister and 

today formal state ownership is a distinctive feature of Bonooru economy.19  Almost all 

companies are state-owned, though it does not mean that the economy in Bonooru is 

administrative and all these companies act as its agents.   

46. Therefore, the Tribunal should find jurisdiction ratione personae and dismiss Respondent’s 

claims.  

B. EVEN IF CLAIMANT WAS A STATE-CONTROLLED ENTITY THE TRIBUNAL WOULD 

STILL HAVE JURISDICTION OVER THIS DISPUTE  

47. Assuming, for the sake of argument, that Respondent could have proven that Claimant was 

and is a state-controlled company (quod non), that would change nothing.  Participation of 

state-controlled entities in investment treaty arbitration is absolutely normal.20  The vivid 

example for this is BUCG, which involved a construction contract concluded between a 

Chinese state-owned enterprise – BUCG and Yemen Civil Aviation and Meteorology 

Authority.  In that case the tribunal admitted that BUCG was a 100% state-owned, however, 

it did not mean that it cannot be a party to arbitration as:21 

 BUCG participated in the airport project as a general contractor following an 

open tender in competition with other contractors. Its bid was selected on its 

commercial merits. 

48. The same approach was adopted by the tribunal in Rumeli.  The tribunal had to consider if 

the telecom companies from Turkey which were a part of a Turkish governmental agency 

could be the parties to the arbitration.  Kazakhstan objected that those companies acted as 

state agents and therefore the tribunal had no jurisdiction.  Though, the tribunal came to the 

 
19 Problem, SoF, p.28, ¶3 
20 Rumeli, ¶210. 
21 BUCG, ¶40. 



 

10 

conclusion that claimants “appear therefore prima facie as nationals of a Contracting State 

in the meaning of Article 25”.22 

49. Additionally, as it was stated in Tatneft, where claimant was a company controlled by one 

of the Russian republics, it is normal that a state-controlled company acts as claimant in 

proceedings:23  

Even if it were held that Tatneft is a public company, it is not unusual to have 

such companies claiming as investors in investment arbitration.  Many projects 

set under international agreements facilitate the business operations of both 

public and private entities. 

50. The Tribunal should also consider the fact that the previous Bonooru-Mekar BIT of 1994 in 

Art. 1 established the term “enterprise” which also includes the SOEs.24  This agreement is 

still applicable to the present relationship between Bonooru and Mekar as it contains the 

survival clause in Art. 11 which stipulates that:25  

In respect of investments made prior to the date of expiry of the present Treaty, 

the provisions of Articles I to XI shall continue to be effective for a further period 

of ten years from the date of expiry of the present Treaty. 

51. In the present case, the Respondent should not object the applicability of the survival clause 

of 1994 BIT under Art. 1.6 CEPTA.  The parties should have first terminated the survival 

clause and the agreement itself as it was, for example, in the BITs of the Check Republic, 

Denmark, Italy, and Slovenia.26 

52. Additionally, Vemma made its investment when the 1994 BIT was in force and reasonably 

believed that SOE’s participation in investments is nothing but ordinary.   

53. In any event, the parties did not redraft the survival clause when accepting the CEPTA.  

Hence, the survival clause of 1994 BIT is applicable. 

54. Therefore, even if the Tribunal finds that Claimant is a state-controlled enterprise, it should 

still assume the jurisdiction ratione personae. 

 
22 Rumeli, ¶313. 
23 Tatneft, ¶151. 
24 Problem, 1994 Mekar-Bonooru BIT, p.69, line 2405.  
25 Id. p.70, line 2460. 
26 Peterson (2011); Titi (2016), p.437. 
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II. THE TRIBUNAL SHOULD GRANT THE LEAVE FOR CBFI’S AMICUS CURIAE 

SUBMISSION BUT NOT FOR CPUR’S ONE 

55. CBFI and CRPU brought applications for leave to file as amicus curiae submissions.  The 

Claimant submits that the Tribunal should grant the leave to CBFI’s submission and reject 

CRPU’s submission. 

56. In this section Claimant will submit (A) which rules applicable to the submissions, (B) the 

specific criteria which the Tribunal should use, and (C) explain why the Tribunal should 

grant leave to CBFI’s submission and reject CRPU’s one. 

A. THE TRIBUNAL SHOULD APPLY ART. 9.19(3) CEPTA 

57. The CEPTA provides three sets of rules that establish Tribunal’s power to consider amicus 

curiae submissions and admissibility criteria: the AF Rules, Section E of the Chapter 9 

CEPTA, and the Transparency Rules. 

58. Claimant submits that the Tribunal should apply Art. 9.19(3) CEPTA to decide the issue of 

the admissibility of amicus submissions.  Pursuant to Art. 9.16(5) CEPTA the specific rules 

of dispute settlement have priority over the other rules.27  Therefore, the Tribunal cannot 

apply the AF Rules, because provisions of the CEPTA override the application of the 

AF rules to these proceedings. 

59. The Tribunal should also not consider the amicus submission under the Transparency Rules 

applied to the proceedings upon Mekar’s request according Art. 9.20(6) CEPTA.28  Art. 1(7) 

Transparency Rules reads that “[n]otwithstanding any provision in these Rules, where there 

is a conflict between the Rules on Transparency and the treaty, the provisions of the treaty 

shall prevail”.29  The CEPTA and the Transparency Rules are in conflict, because they 

establish different tests for amicus curiae admissibility (see ¶¶62-65 below).  The Parties 

should have known that the Transparency Rules contained amicus provisions, nevertheless 

they decided to include lex specialis into the CEPTA.  Thus, the Transparency Rules are 

inapplicable in this matter. 

 
27 Problem, CEPTA, p.79, lines 2874-2876 
28 Problem, Respondent’s Comments on CBFI’s Application, p.24, lines 772-773. 
29 Art. 1(7) Transparency Rules. 
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60. Hence, the Tribunal should apply Art. 9.19(3) CEPTA to consider amicus submission.  Other 

tribunals have used this approach in the cases, where a BIT provided for a tribunal power to 

accept submissions from amicus curiae.30 

B. THE TRIBUNAL SHOULD RELY ON FOUR CRITERIA STATED IN ART. 9.19(3) CEPTA 

61. According to Art. 9.19(3) CEPTA the Tribunal should apply the following criteria of 

admissibility of an amicus submission: amicus should a) address a matter of fact or law 

within the scope of the dispute, b) assist to the Tribunal in evaluating the submissions and 

arguments of the disputing parties; c) be a person or entity that is not a disputing party, and 

d) have a significant interest in the arbitral proceedings.31  The Tribunal should reject the 

Respondent’s allegations to broaden this test. 

62. Art. 9.19(3) CEPTA provides the exclusive list of amicus submission criteria:32 

The tribunal may accept and consider written amicus curiae submissions 

regarding a matter of fact or law within the scope of the dispute that may assist 

the tribunal in evaluating the submissions and arguments of the disputing parties 

from a person or entity that is not a disputing party but has a significant interest 

in the arbitral proceedings. 

63. Respondent alleges the Tribunal should also apply the criteria of public interest,33 and 

independence.34  However, the Tribunal does not have discretion to broaden the test 

enshrined in Art. 9.19(3) CEPTA, thus should not entertain Respondent’s arguments. 

64. Under Art. 31 VCLT, a treaty should be interpreted in good faith in accordance with the 

ordinary meaning to be given to the terms.  Art. 9.19(3) CEPTA does not contain 

discretionary words as “among others” that would allow the Tribunal to broaden the test, 

unlike many other rules.35 

65. Thus, the Tribunal does not have discretion to broaden the admissibility test enshrined in 

Art. 9.19(3) CEPTA. 

66. Additionally, the Tribunal should reject the criterion of independence, because it would 

contradict the criterion of significant interest specified in Art. 9.13(3) CEPTA.  Those who 

 
30 E.g., Kappes&Kappes, ¶18.1; Bridgestone Americas, ¶26.2; Gabriel Resources, ¶24.1. 
31 Problem, CEPTA, p.80, lines 2930-2940.  
32 Ibid. 
33 Problem, Respondent’s Comments on CBFI’s Application, p.24, lines 776-777. 
34 Id. lines 778-781. 
35 Apotex III, PO 5, 4 March 2013, ¶18. 
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have significant interest in the proceeding cannot be absolutely independent on a party to 

such proceeding.  As was stated in Von Perzold: “[t]here is a latent tension in the criteria 

which require that [an amicus] be independent yet also possess a significant interest in the 

proceedings”.36  The tribunal did not reject the submission on the basis of conflict of interest.  

In this light, the Tribunal should not apply this criterion.   

67. Finally, the Tribunal should not consider submission’s pursuance of public interest for two 

reasons.  First, the requirement to consider public interest contained in Art. 1(4(a)) 

Transparency Rules37 is not applicable as an opposite would invalidate effet utile38 of the 

specific CEPTA provisions concerning amicus curiae criteria.  Applicability of public 

interest criterion would mean invalidation of the initial consent of the Parties to the CEPTA, 

which is unacceptable under Art. 31 VCLT.  In any event, if Art. 1(4(a)) Transparency Rules 

is applicable to the amicus submissions, it requires to consider only “the public interest in 

transparency in treaty-based investor-State arbitration and in the particular proceedings”.39  

Public interest in this Article relates only to the transparency which refers to proceedings in 

the whole, but not to a particular issue in pursuance of which the submission is filed.  As a 

result, pursuance of public interest is not a criterion to consider.   

68. Based on all of the above, the Tribunal should only consider the criteria of the CEPTA: 

amicus should a) address a matter of fact or law within the scope of the dispute, b) assist to 

the Tribunal in evaluating the submissions and arguments of the disputing parties, c) be a 

person or entity that is not a disputing party and d) have a significant interest in the arbitral 

proceedings. 

C. THE TRIBUNAL SHOULD GRANT LEAVE TO CBFI’S SUBMISSION AND DISMISS 

CRPU’S SUBMISSION 

69. Claimant submits that (1) the Tribunal should grant leave to CBFI’s submission and (2) reject 

CRPU’s submission. 

1. The Tribunal should grant leave to CBFI’s amicus curiae submission  

70. CBFI’s submission (a) complies with the criteria of Art. 9.19(3) CEPTA and, for the sake of 

argument, (b) with the alleged by Respondent criteria of independence and public interest.  

 
36 Von Pezold, ¶62. 
37 Born&Forrest (2019), p. 651.  
38 Art. 31(1) VCLT. 
39 Art. 1(4(a)) Transparency Rules. 
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a. CBFI’s submission complies with criteria of Art. 9.19(3) CEPTA 

71. The Tribunal should grant leave to CBFI’s submission because it complies with the 

abovementioned test (see ¶68 above). 

72. CBFI’s submission addresses a matter of fact and law within the scope of the dispute.  The 

submission relates to the alleged Vemma’s state-owned status that impedes Vemma from 

bringing claims under the CEPTA.40 

73. The CBFI’s submission assists the Tribunal in evaluating Parties’ submissions.  The tribunal 

in Apotex III established the following test to identify whether an amicus submission assists 

to the tribunal:41  

The question is whether [an amicus] could provide a different perspective and a 

particular insight on the issues in dispute, on the basis of either substantive 

knowledge or relevant expertise or experience that go beyond, or differ in some 

respect from, that of the disputing parties themselves. 

74. CBFI, being a national leader in public policy advocacy on national and international 

issues,42 provides valuable information concerning the regulatory framework and business 

landscape in Bonooru and argues that the nature of enterprise’s activities should guide the 

decision.  This information would be otherwise unavailable to the Tribunal because it does 

not have unique insight except provided by Vemma to assess whether the state controls 

Caeli.  Hence, the submission meets the criteria of assistance to the Tribunal. 

75. CBFI is an entity that is not a disputing party.  None of the members is connected with the 

disputing parties and does not have financial interest in the outcome of the arbitration.43  

76. CBFI has a significant interest in the arbitral proceedings.  The criterion is met, when “the 

outcome of the arbitration may have an indirect impact on the rights and principles the 

applicants defend”.44 

77. CBFI is composed of businesses which made sizable contribution of capital in Mekar, 

including 38 members holding investment rights in Mekar.45  Some of the businesses are 

 
40 Problem, CRPU’s Application, p.19, lines 650-656. 
41 Apotex III, PO 4, 4 March 2013, ¶31. 
42 Problem, CBFI’s Application, p.16, ¶2. 
43 Id. ¶¶6-7. 
44 Apotex III, PO 4, 4 March 2013, ¶38; Apotex I, ¶28; Eco Oro, ¶34. 
45 Problem, CBFI’s Application, p.16, ¶6. 
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primarily comprised of state-linked enterprises competing on free market principles without 

direct instructions from the government.   

78. The businesses rely on a stable regulatory regime secured through the CEPTA.  It protects 

the businesses from unlawful government’s actions.  However, the interpretation of dispute 

settlement provisions preventing Vemma from bringing claims under the CEPTA may 

deprive them from the dispute settlement mechanism as Mekar may use the interpretation in 

its favor in every further disputes.46   

79. Thus, CBFI has a significant interest in the arbitral proceedings.  Amicus submission is the 

only means available under the CEPTA for its members to protect their rights on an 

independent and impartial settlement of disputes. 

b. CBFI’s submission complies with the criteria alleged by Respondent  

80. Even if the Tribunal finds the criterion of public interest necessary for submissions, CBFI 

filed its submission in pursuit of public interest because the Tribunal’s decision is likely to 

affect persons other than the parties to the arbitration.47 

81. The access to an effective dispute resolution mechanism for all kinds of investors is crucial 

in inducing the flow of capital from Bonooru into such states as Mekar.  The uncertainty 

generated by the invalidation of the Vemma’s standing would cross out Bonoori investors, 

the dominant capital exporters in Greater Narnia,48 of Mekar-Bonooru investment system, 

which would result in the economic decline of the whole region.  Vice versa, guaranteeing 

such protection for the businesses would encourage investment flow in Mekar.  

82. In any case, amicus submission should be accepted because the mere fact of amicus 

participating encourages the transparency of investor-state arbitration and of this proceeding 

in particular which is in itself a public interest.  Many tribunals applied this approach.49 

83. Even if the Tribunal finds the criterion of independence applicable, CBFI is fully 

independent from Vemma.  CBFI has only one participant that was involved in commercial 

activities with Vemma – Lapras.  However, its activities in relation to this dispute “were 

restricted to advising Vemma in respect of potential litigation funding and funders”.50  As a 

rule, financial consultation is paid upon the fact of its provision and is not made dependent 

 
46 Wiik (2018), p.49. 
47 Apotex III, PO 5, 4 March 2013, ¶35. 
48 Problem, SoF, p.28, ¶4. 
49 Methanex, ¶49; Biwater Gauff, ¶51; Philip Morris, ¶26. 
50 Problem, PO 3, p.87, ¶12. 
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on the outcome of a dispute.  Hence, Lapras as well as other members of CBFI have no 

financial interest in the outcome of the case. 

84. Therefore, the Tribunal should grant leave to the submission because it complies with all 

criteria of Art. 9.19(3) CEPTA.  Additionally, if the Tribunal finds the criteria alleged by 

Respondent applicable, the submission complies with them as well. 

2. The Tribunal should reject CRPU’s amicus curiae submission 

85. CRPU’s submission (a) fails to comply with the criteria of Art. 9.19(3) CEPTA as well as 

(b) with the criteria of independence and public interest alleged by Respondent.  

a. CPRU’s submission fails to comply with criteria of Art. 9.19(3) CEPTA 

86. The Tribunal should reject CRPU’s submission because a) CRPU addresses a matter outside 

the scope of the dispute, b) fails to assist the Tribunal in evaluating the submissions of the 

disputing parties, c) does not have significant interest in the proceedings. 

87. CRPU addresses a matter outside the scope of the dispute.  Amici are not allowed to “turn 

the subject of the arbitration into a different dispute”.51  The Tribunal should “assume that 

the disputing Parties will provide all the necessary assistance and materials required by the 

Tribunal to decide their dispute”52 and correspondingly raise all objections they have.  On 

the contrary, “a request to act as amicus curiae is an offer of assistance”,53 and an amicus 

cannot widen the dispute by introducing new objections. 

88. CRPU raises new jurisdictional objections concerning the legality of the investment.  This 

question was not raised by Respondent.  Hence, the submission should be rejected as it 

unduly burdens parties that have already limited the scope of the dispute in order to save 

costs by engaging into the discussion of irrelevant facts.54 

89. CRPU’s submission fails to assist the Tribunal in evaluating parties’ submissions because 

CRPU says nothing on issues raised in the present dispute, their submission only introduces 

new arguments. 

90. The Tribunal should equally appreciate that CRPU is unlikely to assist the Tribunal by 

bringing any perspective, particular knowledge or insight because they do not have any 

expertise.  CRPU only states that the Advisors were involved in performing an audit, an 

 
51 UPS, ¶60; Eco Oro, ¶28. 
52 Methanex, ¶48; Apotex I, ¶24; Resolute Forest Products, ¶4.4. 
53 Suez, ¶13. 
54 Problem, PO 1, p.13, ¶17. 
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analysis of economic, technical and financial performance of Caeli,55 but not the commercial 

offer of Vemma, which allegedly was based on a bribe.  Hence, the corruption allegations 

seem to originate from rumours and are not backed up with real expertise or experience of 

the amici.   

91. CRPU does not have a significant interest in the arbitral proceedings.  As the tribunal stated 

in Apotex III, “[a] significant interest must comprise more than a general interest in the 

proceeding”.56 

92. CRPU failed to show its significant interest, because it alleges to have only “a general 

interest in promoting fair business practices in Mekar”.57  The Advisors only have interest 

in receiving new fees for acting as interveners before federal courts and advising potential 

investors prospecting opportunities in Mekar.58  This interest is not significant because if the 

Tribunal would adopt CRPU’s position, the outcome of this arbitration would result in the 

outflow of investors from Mekar.  CRPU’s submission would only harm the Advisors’ 

interest. 

b. CRPU’s submission fails to comply with the alleged by Respondent 

criteria 

93. Respondent alleges that submission’s pursuance of public interest and amicus independence 

should be considered by the Tribunal.59   Despite their inapplicability,60 for the sake of 

argument, Claimant submits that CRPU fails to comply with them. 

94. CRPU as well as Respondent does not explain how CRPU’s submission pursuits public 

interest.  Amicus curia should “voice the interest of the public”.61  However, CRPU does not 

pursuit any interests except to its own.  CRPU does not pursuit interest of Mekari citizens 

because does not have power for it.  It is for the state to fight the corruption and CPRU could 

bring a claim to the competent Mekari authorities. 

95. CRPU also alleges that “[t]his arbitration raises […] issues regarding the ability of investor-

State dispute settlement to address public policy issues fairly and in an unbiased manner”.62  

 
55 Problem, CRPU’s Application, p.19, lines 625-630. 
56 Apotex III, PO 4, 4 March 2013, ¶38; see also Eco Oro, ¶34; Apotex I, ¶28. 
57 Problem, CRPU’s Application, p.19, line 641. 
58 Ibid. 
59 See ¶¶62-67 of the Memorial.  
60 Ibid. 
61 Wiik (2018), p.50. 
62 Problem, CRPU’s Application, p.19, lines 651-653. 



 

18 

However, there is no public interest or any importance in this allegation, because this issue 

is not a matter to be decided by the Tribunal, but should be pleaded before domestic courts.63   

96. Hence, there is no public interest in the alleged by CPRU matters.  

97. Besides, CRPU highlights the problem of corruption in favor of Mekar and is silent about 

the fact that Mekar bribed Mr. Cavannaugh to win the case against Vemma.64  The very idea 

of public interest requires to file a submission in pursuit of an interest or a problem in the 

whole, thus, engaging into double-standards activities is inacceptable.  The fact that CRPU’s 

alleged public interest is “promoting fair business practices” and it does not mention the 

bribe of Mr. Cavannaugh gives rise to the doubts of whether its submission really comprises 

public interest.   

98. The Tribunal should admit that such a one-side approach unfairly prejudices the Claimant.  

Thus, the submission should be rejected since the Tribunal is obliged to consider whether a 

submission unfairly prejudice any disputing party.65 

99. It is submitted that CRPU has a financial interest in the outcome of the dispute.  CRPU 

depends on Mekar, as they have regularly acted as interveners before federal courts in 

Mekar.66  In case of CRPU’s good performance in these proceedings, Mekar can favour them 

by inviting to court proceedings more often, thereby increasing their revenue.  In the opposite 

case Mekar can banish them from the courts once and for all.  Therefore, CRPU should not 

submit their amicus curia since their conflict of interest and lack of independence is obvious. 

100. For all the reasons set out above, the Tribunal should reject the submission as it neither 

addresses a matter within the scope of the dispute, nor assists the Tribunal in evaluating 

submissions of the parties and amici have no significant interest.  Additionally, the 

submission fails to comply with the criteria alleged by Respondent. 

  

 
63 See, Article V New York Convention; BCB Holdings, ¶23. 
64 Problem, SoF, p.39, ¶60. 
65 Problem, CEPTA, p.80, lines 2938-2940. 
66 Problem, CRPU’s Application, p.19, lines 643-644. 
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PART 2: SUBSTANTIVE ISSUES 

III. MEKAR VIOLATED FET STANDARD UNDER ART. 9.9 CEPTA 

101. Art. 9.9(1) CEPTA stipulates that:67 

[e]ach Party shall accord in its territory to covered investments of the other 

Party and to investors with respect to their covered investments fair and 

equitable treatment and full protection and security in accordance with 

paragraphs 2 through 7. 

Art. 9.9(2) CEPTA further provides a closed list of substandards, breach of which constitute 

a breach of Art. 9.9 CEPTA.68  The list includes, inter alia, (a) denial of justice in criminal, 

civil or administrative proceedings and (c) arbitrary or discriminatory conduct. 

102. Art. 9.9 CEPTA is titled as “Minimum standard of treatment” which means no more than 

the need for the interpretation of Art. 9.9 CEPTA according to customary international law.69  

However, the Tribunal should be minded that standard of customary international law 

sufficiently changed since 1920th, 70 when the Neer judgment was issued,71 and now a 

measure which, would not offend the community in the past, nevertheless may be found 

breaching MST in current times.  The standard is more flexible now. Therefore, to establish 

the breach of Art. 9.9 CEPTA in the present case the Tribunal should establish that the 

Mekars acts “infringe a sense of fairness, equity and reasonableness”.72 

103. Vemma submits that Respondent breached its obligation to accord fair and equitable 

treatment to Claimant’s investment under Art. 9.9 CEPTA by (А) frustrating Claimant’s 

legitimate expectations and treating it arbitrary, and (B) denying Claimant of justice.  In any 

event, (C) if the Tribunal does not find that the separate measures violated Art. 9.9 CEPTA, 

it should find that accumulation of actions constitute a creeping violation of the FET 

standard. 

 
67 Problem, СEPTA, p.76, lines 2735-2737. 
68 Ibid. lines 2738-2746. 
69 Dumberry (2013), p.63. 
70 Glamis Gold, ¶616. 
71 Neer. 
72 Merrill, ¶210. 
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A. THE CCM FRUSTRATED LEGITIMATE EXPECTATIONS AND TREATED VEMMA 

ARBITRARILY  

104. Art. 9.9(3) CEPTA provides:73 

When applying the above fair and equitable treatment obligation, a Tribunal 

may consider whether a Party made a specific representation to an investor to 

induce a covered investment, that created a legitimate expectation, and upon 

which the investor relied in deciding to make or maintain the covered 

investment, but that the Party subsequently frustrated. 

105. The protection of investors’ legitimate expectations is the dominant element of the FET 

standard.74  According to Art. 9.9 CEPTA, investigation of substandards of the FET should 

be converged with the investigations of Claimant’s legitimate expectations.  Once the 

frustration of legitimate expectations is established, Mekar’s breaches should be raised to 

the threshold of arbitrary treatment.75 

106. Claimant’s submissions for frustration of legitimate expectations and arbitrary treatment are 

based on the same pattern of facts.  It is widely recognized that the same fact may represent 

different violations of international law.76  Claimant submits that (1) Respondent created 

legitimate expectation for Claimant; (2) the CCM initiated two investigations in an arbitrary 

manner frustrating Vemma’s legitimate expectation; (3) pending two investigations the 

CCM harmed Vemma with arbitrary airfare caps and after imposed exorbitant fines; and (4) 

Respondent’s unlawful measures were aimed at squeezing Claimant out of Caeli. 

1. Mekar created legitimate expectations on the part of Vemma 

107. Any possible governmental action may give rise to legitimate expectations.77  Whether the 

State subjectively wished to bind itself is of no difference, what matters is whether 

objectively its conduct created such an appearance of expectations.78   

 
73 Problem, СEPTA, p.76, lines 2747-2750. 
74 Saluka, ¶302; Tecmed, ¶154; Waste Management II, ¶98. 
75 Clayton, ¶594. 
76 ATA, ¶96; Swissbourgh, ¶122. 
77 Schreuer&Kriebaum (2008), p.273. 
78 Micula, ¶669. 
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108. Investment tribunals employed a three-prong test to rule on the question whether the state 

created legitimate expectations,79 which corresponds to the wording of Art. 9.9(3) CEPTA.  

The tribunal in Antaris provided a summary of that test:80 

To qualify as legitimate, the investor’s expectations must be based on assurances 

(or representations)  

(1) given by the State in order to encourage the making of the investment;  

(2) addressed specifically to the investor;  

(3) sufficiently specific in content.  

In addition, an investor must establish that it placed reliance upon the assurance 

(or representation). 

109. In this case, the legitimate expectations were created by means of tender proceeding.  It is a 

common practice, as follows from caselaw.81 

110. Claimant made its investment through participation in the tendering process.82  Vemma 

specifically mentioned its business plan and the benefits it had.83  Mekar received all the 

information and expressly approved Vemma as a buyer of stake in Caeli.84  Mekar approved 

Vemma’s purchase as a package with all that was offered as a business strategy or lucrative 

path of development.  Thus, Mekar created several legitimate expectations for Vemma: that 

(a) Vemma will secure the membership in the Moon Alliance for Caeli; (b) Vemma can 

focus on short and medium-term development, as well as perform fleet renewal and route 

expansion; (c) Vemma will use the Caeli’s facilities (including airport facilities) for its 

benefit. 

111. Claimant will now briefly explain each of the legitimate expectations created by Respondent. 

a. Expectation to benefit from participation in the Moon Alliance 

112. Respondent encouraged Claimant to secure membership in the Moon Alliance for Caeli and 

thus created corresponding legitimate expectations.  Vemma’s bid proposal for the purchase 

of a stake in Caeli presented Claimant’s visions of Caeli’s operation, including Caeli’s 

 
79 Cargill v. Poland; El Paso; White Industries; Allard; Venezuela Holdings; BG Group; Antaris, ¶360. 
80 Antaris, ¶360. 
81 BG Group, ¶¶171, 172, 305-310; LG&E Energy, ¶50, 175; Enron, ¶103. 
82 Problem, SoF, p.31, ¶22. 
83 Id. p.31, ¶¶23-24.  
84 Id. p.32, ¶25. 
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membership in the Moon Alliance.85  On 5 March 2011 the CCM approved Vemma’s 

acquisition of an 85% stake in Caeli and the airline’s participation in the Moon Alliance 

noting that “Caeli s partnership with Moon Alliance members would enable the airlines to 

offer new and improved services, as well as low-cost services […] boosting consumer 

welfare”.86 

113. Respondent thus created a legitimate expectation that membership in the Moon Alliance was 

a desirable feature of Caeli’s development and that Claimant will be able to benefit from it. 

b. Expectations related to the business model 

114. Similarly, Mekar created Vemma’s expectations with regard to business model that Vemma 

would exploit.  The facts show that Vemma disclosed its plans of Caeli’s development and 

that it will be focusing on fleet renewal and expansion, as well as route expansion.87  Vemma 

also disclosed its strategy with regard to revenue and Claimant’s proposal for short and 

medium-term development was found the most attractive amongst all other bidders.88 

115. Moreover, Respondent through the CCM stated that Vemma’s participation in Caeli would 

“offer new and improved services, as well as low-cost services due to economies of traffic 

density, boosting consumer welfare”.89 

116. Therefore, Vemma legitimately expected to be able to engage into expansion strategy with 

short- and mid-term results, as well as to concentrate on improving customer service, in 

particular by offering low-cost services. 

c. Expectations to use airport facilities 

117. Mekar Airservices advertised Caeli’s valuable slots at two highly congested international 

airports, its profitable ground handling company, and well-equipped technical base at the 

capital of Mekar, Phenac, with existing discounts on airport services and landing and 

navigation fees.90  This was done to finally save the drowning company, since the two 

previous attempts of privatization failed.91   

 
85 Problem, SoF, p.31, ¶23. 
86 Id. p.32, ¶25. 
87 Problem, SoF, p.31, ¶23. 
88 Id. p.31, ¶24. 
89 Id. p.32, ¶25. 
90 Id. p.31, ¶21, p.32, ¶26. 
91 Ibid. 
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118. Mekar thus created a legitimate expectation that Caeli’s contracts with Phenac International 

Airport were part of the original privatization package and that Claimant will continue 

enjoying them.92  In fact, it was the only good reason to invest in Caeli, as other assets were 

not of much value since Caeli was in a state of harsh financial conditions having a ballooning 

debt and only twelve aircrafts.93 

119. All these legitimate expectations were completely frustrated by Respondent’s arbitrary 

measures as explained below. 

2. The CCM initiated the First and Second Investigations in an arbitrary 

manner and frustrated Vemma’s legitimate expectations 

120. The CCM launched two investigations in complete abuse of discretion, thus ruining 

Vemma’s legitimate expectations and treating it arbitrary. 

121. The CEPTA does not define the term “arbitrary treatment”.  Therefore, its content should be 

derived from the meaning of the words.  In Lauder, arbitrary treatment was defined 

according to the Black’s Law Dictionary as a measure “depending on individual discretion 

[…] founded on prejudice or preference rather than on reason or fact”.94  Similarly, the 

Lemire II tribunal defined arbitrariness as a measure where “prejudice, preference or bias is 

substituted for the rule of law”.95  Similar positions can be found in Crystallex,96 EDF,97 

Achmea ECJ Opinion.98 

122. The present dispute is a casebook example of substitution of the rule of law by prejudice, 

preference and bias.  Antitrust Investigations lacked legal grounds and reasoning and 

frustrated Vemma’s legitimate expectation to participate in the Moon Alliance, to focus on 

rapid economic development and use its assets.   

123. From 2011 to 2016 Vemma exploited the business model which was approved by Mekar as 

a bid proposal.  This policy was successful – by 2016 Caeli became a consistently profitable 

carrier.99  Vemma’s operation through Caeli in Mekar was also customer-friendly as it 

launched a frequent-flyer programme.100 

 
92 Problem, SoF, p.31, ¶23. 
93 See ¶¶7-8 of this Memorandum. 
94 Lauder, ¶221. 
95 Lemire II, ¶263. 
96 Crystallex, ¶578. 
97 EDF, ¶303. 
98 Achmea ECJ Opinion, ¶262. 
99 Problem, SoF, p.34, ¶35.  
100 Ibid. 
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124. However, Vemma’s business partner, Mekar Airservices, who held the rest of shares in Caeli 

and represented Mekar,101 opposed the policy approved by the CCM.  In particular, Mekar 

Airservices several times cautioned Vemma against the expansion and short-term 

development.102  All of a sudden, these cautions became reality. 

125. In September 2016 the CCM launched suo moto an investigation into the activities of 

Caeli.103  The First Investigation was an unprecedented measure that was unlawful and based 

on excess of discretion for the following reasons. 

126. Chapter III of the Monopoly and Restrictive Trade Practice Act (“MRTPA”) stipulates:104 

The CCM may open an investigation into behavior it deems anti-competitive, 

suo moto if the following circumstances are met: 

a) a corporation obtains a market share greater than 50%. […] The use of 

discretion should be exceptionally rare; 

b) the corporation poses a unique threat to the competition in a particular 

market; and  

c) there is evidence the corporation's actions have, or are likely to in the near 

future, push competitors out of the market [emphasis added]. 

127. This wording implies that three cumulative circumstances are to be met simultaneously in 

order to open an investigation suo moto.  In absence of one of them, the CCM cannot start 

proceedings.  Vemma submits that the CCM did not have a legal ground to initiate the First 

Investigation. 

128. First, the two criteria of a threat and pushing competitors out of market were not met.  There 

was neither a unique threat to the competition, nor any evidence that Caeli’s actions have, or 

were likely to in the near future, push competitors out of the market.  Caeli did not have that 

power nor such plans.  For this reason alone, the First Investigation was illegal. 

129. Second, the investigation could have been started only if a company had had a market share 

of more than 50%, while Caeli’s share was only 43%.105  The CCM justified this outrageous 

violation of law by joint consideration of market share of Caeli with its Moon Alliance 

 
101 Problem, PO 1, p.13, ¶17; SoF, p.34, ¶35. 
102 Problem, SoF, p.33, ¶31. 
103 Id. p.34, ¶36. 
104 Id, p.47, line 1596-1606. 
105 Id, p.34, ¶36. 
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partner, Royal Narnian.106  The CCM explained such calculation by the fact that Caeli was 

allegedly engaged in slot trading with Royal Narnian, a Moon Alliance partner.  Even if it 

was true, it was not a reason for summing up market shares of two companies without legal 

grounds for that.  Internationally recognized principle of legal certainty prescribes that 

governmental actions should “be in accordance with general laws which are laid down 

beforehand”.107  Mekari organs cannot invent new conditions for application of law which 

were not known in advance.  Therefore, Mekari organs could not rely on joint consideration 

of shares. 

130. Moreover, Respondent failed to show that the MRTPA or any other Mekari law prohibited 

preferential slot trading or would allow joint consideration of the market share based on the 

evidence of it.   

Secondary slot-trading is a common industry practice, especially between the members of 

one alliance.  For example, 46.5% of all slot swaps and 37.8% of slot leases in London 

airports between 2014 and 2018 took place between airlines of the same alliance.108  

Therefore, Caeli’s actions were legal and could not have justified the CCM’s deviation from 

the law. 

131. Besides, joint consideration contradicted Mekar’s obligation to observe Vemma’s legitimate 

expectation related to Moon Alliance participation.  Through the tender process Mekar 

expressly encouraged Vemma to secure membership in the Moon Alliance for Caeli, which 

implies continuation of a working contact with Alliance members.  Therefore, Respondent 

failed to comply with the expectations it created. 

132. Therefore, the mere start of the First Investigation was a precarious and inconsistent measure 

which frustrated Vemma’s legitimate expectation that Caeli could benefit from the Moon 

Alliance membership.   

133. On top of that, pending the First Investigation the CCM imposed airfare caps as an interim 

measure, as well as an exorbitant fine, harming Caeli and causing significant damages.  

These two facts also constituted arbitrary treatment (see Subsection 3 below).  Mekar did 

not even give Vemma a chance to contest these measures committing denial of justice (see 

Section B below). 

 
106 Problem, SoF, p.34, ¶36. 
107 Popelier (2008), p.48. 
108 Mavcom Technical Paper (2019), p.57. 



 

26 

134. Unfortunately, the CCM did not stop there.  Several months after the First Investigation, in 

December 2016 the CCM launched the Second Investigation which was equally arbitrary 

and frustrating Vemma’s legitimate expectations.  

135. During the Second Investigation, the CCM accused Caeli of abuse of dominant position.  

According to Mekari organs the dominant position occurred as a result of privileges in terms 

of airport service fees in Phenac International Airport, something that Mekar itself advertised 

as a benefit of Caeli to encourage Vemma’s investing in Caeli.109  In fact, Vemma and Caeli 

were punished for using the assets which were Caeli’s selling feature.  Needless to say, that 

it was reasonable and legal for Caeli to benefit from its only lucrative asset to generate profit.  

Commencing an investigation based on this fact frustrated Vemma’s expectation to be able 

to benefit from the assets of the company, which it acquired. 

136. Another alleged reason for the Second Investigation was that Caeli undercut prices on 

several routes to and from Phenac Airport.  This conflicted with Mekar’s own proposed 

economic strategy, which Vemma relied on, namely, that Vemma’s investment should 

improve customer service.110  Yet, Mekar found a way to persecute Vemma for its own 

strategies.  

137. Therefore, the Second Investigation was based on Mekar’s prejudice towards Vemma and 

on frustration of VEmma’s legitimate expectations.  It constitutes arbitrary treatment under 

Art. 9.9 CEPTA. 

138. Pending the Second Investigation airfare caps remained in place.  The Second Investigation 

resulted into another exorbitant fine (see Subsection 3 below).111 

139. The CCM’s Investigations constituted arbitrary treatment and were in breach of both Mekari 

law and Mekar’s international law obligations under Art. 9.9 CEPTA.  Investigations were 

based on prejudice rather than facts and needs of Mekar.  Mekar was driving Vemma on a 

“roller-coaster”112 without any good reason, and destroyed stable legal and business 

environment, which is an essential element of FET.113  

 
109 Problem, SoF, p.37, ¶49. 
110 Id. p.32, ¶25. 
111 Id. p.37, ¶49. 
112 PSEG Global, ¶250. 
113 Yukos, ¶1493. 
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3. Mekar imposed on Caeli airfare caps and exorbitant fines in an arbitrary 

manner 

140. During the unlawful Investigations the CCM caused significant harm to Vemma’s 

investment bringing it to a financial distress by the arbitrary imposition of the airfare caps 

and exorbitant fines.  Claimant notes that it is not the question for this Tribunal to determine 

if there were violations on behalf of Caeli, justifying fines or the airfare caps, since the 

Tribunal is not an appellate court.  The Tribunal should determine if the actions were 

arbitrary from the viewpoint of an international adjudicator.114  International law prohibits 

host state’s measures solely based on the excess of discretion and not on the real need. 

141. Having initiated the First Investigation in September 2016, the CCM placed caps on Caeli’s 

airfare as an interim measure.115  This interim measure was illegal and arbitrary. 

142. The MRTPA stipulates that:116  

In cases of urgency due to the risk of serious and irreparable damage to 

competition, the Tribunal, acting on its own initiative may by decision, on the 

basis of a prima facie finding of infringement, order interim measures for 

preventive purposes. Such a decision shall apply for a specified period of time 

and may be renewed insofar this is necessary and proportionate.  

143. According to the MRTPA “[t]he Tribunal shall not make the finding solely on the basis of 

evidence of concentration or market share”.117  Yet, that happened as Vemma’s market share 

(arbitrarily calculated) was the only reason and evidence the CCM had at the time it imposed 

caps.118  The test for interim measures established by law was not met. 

144. There was no risk of serious and irreparable damage justifying imposition of caps.  For the 

first several months the airfare caps did not affect Caeli’s profitability.119  Absence of any 

effect of the caps proves they were not urgent or serious and did not protect from imminent 

harm.  The caps started affecting Vemma’s investment only in late 2016 when the Mekari 

 
114 AES Corporation, ¶¶306-307. 
115 Problem, SoF, p.34, ¶37. 
116 Problem, MRTPA, p.47, lines 1623-1626. 
117 Id, p.50, lines 1704-1705. 
118 Problem, SoF, p.34, ¶37. 
119 Ibid.  
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MON plummeted and the CCM refused to adjust the caps.120  Caeli needed to raise its fares 

with rising inflation, but the CCM remained ignorant to any arguments and uncooperative.121 

145. The caps remained in place pending the Second Investigation, which lacks logic and, even 

more, legal grounds.  Caeli was accused of being involved in predatory (low-fare) pricing.122  

In that condition maintaining the caps, prohibiting Caeli to raise prices was the most illogical 

act to remediate possible damages to competition. 

146. The tribunal will also appreciate that there could not be any prima facie finding of the 

violation justifying interim measures.  During the First Investigation, Caeli was accused of 

predatory pricing allegations.123  The Second Investigation concentrated on the abuse of 

dominant position.124  These are complex accusations, which require a thorough economic 

analysis of the market and company’s activities and no prima facie finding could have been 

made at the time the caps were imposed.  In fact, it took Mekar two years to complete the 

First investigation,125 and 3 years to complete the Second.126   

147. Thus, the CCM adopted the interim measures based on excess of discretion, regardless of 

legal standard and in contradiction to the logic of the allegations.  Both the facts of that case 

and the law indicated that there was no need for interim measures.  However, Mekar used 

its sovereign power and discretion to substitute rule of law based on prejudice.  The 

imposition of the airfare caps was arbitrary towards Vemma and its investment. 

148. Unfortunately, arbitrary treatment and excess of discretion continued even after both 

Investigations since the CCM maintained the airfare caps127 and imposed fines on Caeli.128   

149. After the Second Investigation, in January 2020, the CCM maintained the illegal caps 

introduced as means of interim measure in September 2016.129  The caps, placed as a remedy 

against alleged predatory pricing, prohibited the increase of Caeli’s airfare until its market 

 
120 Problem, SoF, p.35, ¶39. 
121 Id. p.36, ¶43. 
122 Id. p.34, ¶36. 
123 Ibid. 
124 Id. p.35, ¶38; p.37, ¶49. 
125 Id. p.36, ¶45. 
126 Id. p.37, ¶49. 
127 Ibid. 
128 Ibid; Id. p.36, ¶45. 
129 Id. p.37, ¶49. 
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concentration would not fall below 40%.130  On top of that, Caeli’s concentration again was 

calculated together with another Moon Alliance member.131 

150. Another consequence of the Investigations were exorbitant fines totalling to 

MON 350 million.132  Even if Caeli violated the law, the MRTPA stipulates that the amount 

of an administrative monetary penalty should be determined considering the financial 

position of the person against whom the order is made.133  Caeli’s financial condition during 

the crisis in Mekar was not considered in the question of caps, nor the fines in an exorbitant 

amount. 

151. Therefore, while imposing airfare caps, several time extending it and imposing several fines 

in total exorbitant amount Mekar was guided solely by its sovereign discretion but not by 

the law, facts or needs.  Taken together, the airfare caps, exorbitant fines and general 

economic depression134 Mekar put Vemma’s investment in a state of a deep financial 

distress.135  However, this was a collateral damage – the CCM’s decisions and Mekari policy 

were aimed at squeezing Vemma out Caeli (see Subsection 4 below). 

152. Vemma submits that Mekar used the MRTPA arbitrary, excessively, and not in the extent 

that was needed to protect competition.  Mekar directed these measures against Caeli with 

the sole purpose of squeezing Vemma out of its investment. 

4. Respondent’s unlawful measures were aimed at squeezing Claimant out of 

Caeli 

153. Analysis of arbitrariness implies identifying ultimate motives of the state’s behavior.136  As 

it was stated in Nelson, the analysis consists of reviewing the stated purposes of a certain 

measure and whether the measure effectively addresses the stated purposes.137  Analysis of 

Respondent’s actions through the prism of ultimate goals clearly indicates that the measures 

were not aimed at protecting the competition but only at removing Claimant out of Caeli. 

 
130 Problem, SoF, p.37, ¶49. 
131 Id. p.36, ¶45; p.37, ¶49 
132 Id. p.36, ¶45, p.37, ¶49. 
133 Problem, MRTPA, p.49, line 1667. 
134 Problem, SoF, p.35, ¶¶39-41. 
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154. The CCM’s Investigations started when Caeli became profitable.  The First Investigation 

also coincided with the moment when Mekar Airservices, as the second major shareholder 

in Caeli, started opposing Claimant in the operational issues (see ¶98 above). 

155. The caps and fines put Mekari national carrier in a distress, but Mekar turned its back to this 

fact.  Caeli tried to obtain a credit line from the banks controlled by Mekar, but the banks 

proposed onerous conditions.138  Caeli requested a subsidy from Mekar in accordance with 

Executive Order 9-2018, but it was refused.139 

156. After Claimant sold its share in Caeli to Mekar sanctions were postponed and the banks, 

which were not willing to negotiate with Claimant on Caeli’s liabilities, easily found a 

solution for the benefit of Respondent.140  Such governmental assistance is a rare event when 

it comes to a dangerous perpetrator of an antitrust law. 

157. This behavior only makes sense if considered against the Mekar’s real purpose – regaining 

control over Caeli, which Claimant had already made profitable and working carrier with a 

wide network of flights and participating in an international alliance.  This is the only viable 

explanation of what happened – Vemma was used to restore Caeli, and when it happened 

Caeli was taken back, and Vemma left without profits and investment. 

158. This is further supported by the process of Caeli’s renationalization.  Respondent opposed 

sale of Caeli to another investor to acquire it for himself at a discounted price.  Mekar 

launched an arbitration to prevent a purchase of shares by another private party, corrupted 

an arbitrator and finally acquired Claimant’s shares of Caeli at a miserable price. 

159. The Tribunal shall not be confused with the fact that the measures were applied to Caeli but 

not to Vemma itself.  Caeli was just collateral damage in Mekar’s plan.  It is common 

practice when a host state tries to attack investor’s shareholding through the company in 

which an investor enjoys its corporate rights.141  These indirect measures are no less harmful.  

160. The unlawful Investigations along with the unjustified imposition and maintenance of airfare 

caps as well as of huge fines constituted arbitrary treatment of Claimant.  These measures 

were based on discretion and prejudice and the desire to take advantage of a profitable airway 

carrier, but not on legal standards.  Respondent engaged into this venture with the purpose 

 
138 Problem, SoF, p.37-38, ¶51. 
139 Id. p.36-37, ¶46. 
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of renationalizing Claimant’s investment, the stake in Caeli – once the goal was complete, 

Caeli’s financial burden was eased by Respondent. 

B. MEKAR COMMITTED DENIAL OF JUSTICE 

161. In addition to frustration of legitimate expectations by arbitrary treatment Respondent 

committed denial of justice in two different ways.  Claimant will show that (1) there is an 

established test for the denial of justice (2) Mekar deprived Vemma of a chance to contest 

the arbitrary measures imposed by the CCM; and (3) Respondent corrupted an arbitrator to 

obtain the necessary award and recognized it despite it being annulled at the seat of 

arbitration. 

1. Standard of denial of justice 

162. The standard and appropriate test for denial of justice is established by caselaw, which is 

usually addressed as “failure by the national system as a whole to satisfy minimum 

standards”.142  Azinian and Roussalis provide a summary of the failures, which constitute 

denial of justice:143 

1. courts refuse to entertain a suit,  

2. the claim is subject to undue delay, or  

3. courts administer justice in a seriously inadequate way.  

163. This list is not exhaustive.  In Chevron II the tribunal found that a decision obtained by 

corruption elevates to the level of a treaty breach, when it becomes enforceable.144  Equally, 

violation of the rights to be heard is a breach of the standard of denial of justice.145   

164. Claimant submits that in the case at hand the courts of Mekar subjected Caeli’s claims to 

undue delays and administered justice in a seriously inadequate way by enforcing the award, 

which was annulled because of corruption on behalf of the arbitrator. 

2. Respondent deprived Claimant of a chance to effectively contest the 

arbitrary measures of the CCM 

165. As described in Section A above, the CCM imposed the airfare caps as an interim measure.  

In the context of a deteriorating economic situation in Mekar, the caps started harming 
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144 Chevron II, ¶¶8.59-8.60. 
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Vemma and its investment significantly and refused to adjust it to the economic 

conditions.146  On March 27, 2018 Caeli submitted a claim to the Mekari contesting the 

caps.147  It took a year for the Mekari court to hear a claim,148 which is denial of justice.149  

The very nature of the interim measures presupposes their swift application, removal and 

possibility to contest rapidly.  When a provisional measure (which is temporary itself) cannot 

be contested in years, this is a textbook example of denial of justice. 

166. The same happened to Vemma’s appeal to the CCM’s orders submitted on January 20, 2019.  

Caeli asked to join this appeal to the hearing on interim measures scheduled in April 2019, 

but Mekari court denied the motion based on the CCM’s request to respond to Caeli’s 

notice.150  The CCM and Mekari courts acted in concert in this act of denial of justice.151 

167. Iustitiam morari iniustitia est – justice delayed is justice denied.  This is what happened to 

Vemma’s investment, Caeli.  And even when the claims were finally heard, they were 

dismissed prematurely dismissed on merits finalizing the denial of justice.152 

3. Respondent corrupted an arbitrator and recognized the annulled award to 

acquire Claimant’s stake in Caeli at a discounted price 

168. Delays turned to be the minor problem of Mekar’s complex relations with justice.  Left on 

the edge of insolvency Vemma decided to sell its stake in Caeli.  Vemma acquired a bona 

fide offer from a third party, Hawthorne Group LLP.153  Under Art. 39 of the Shareholders’ 

Agreement between Vemma and Mekar Airservices, the latter had the right of first refusal 

of the bona fide offers from third parties.154  Instead of playing by the rules Mekar 

Airservices decided to contest the validity of the Hawthorne Group’s offer due to the 

Hawthorne Group’s Moon Alliance membership. 

169. Mekar Airservices filed a request for arbitration on February 11, 2020 with the Sinnoh 

Chamber of Commerce (SCC) Arbitration Institute under Art. 48 of the Shareholders 
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147 Ibid. 
148 Id. p.36, ¶44. 
149 Cervin, ¶663. 
150 Problem, SoF, p.37, ¶50. 
151 Clyton, ¶593. 
152 Problem, SoF, p.38, ¶54. 
153 Id. p.38, ¶56. 
154 Id, p.52, lines 1755-1762. 



 

33 

Agreement.155  It requested the sole arbitrator to declare that Vemma had failed to secure an 

offer from a bona fide buyer.156 

170. This action pursued two goals: not to allow another private party to acquire the majority 

stake in Caeli and to bring down the price for nationalization of Caeli.  To achieve those 

aims, Mekar conspired with the SCC Secretariat and bribed the arbitrator.157  The bribery 

was subsequently confirmed by the Sinnograd court.158  

171. The corrupted arbitrator issued the award, which declared that the Hawthorne Group’s offer 

was not the one received from a bona fide third party due to its alleged affiliation with 

Vemma via the Moon Alliance.  The Supreme Arbitrazh Court of Sinnograd set aside the 

award as contradicting the public policy of the Principauté de Sinnoh due to corruption of 

an arbitrator.159  

172. Nonetheless, Mekar Airservices sought the enforcement of the annulled award before the 

High Commercial Court of Mekar.160  On August 23, 2020 the Court issued a ruling for the 

first time in Mekar’s history recognizing and enforcing the annulled award in Mekar.161  

Vemma appealed the judgment before the Superior Court of Mekar arguing that the award 

could not be enforced once it was set aside at the seat, but the Superior Court dismissed this 

appeal.162   

173. The conduct of Mekar in the arbitration proceedings was illegal under both Mekari and 

international law.  Subsequent enforcement of the award by the Mekari courts denied 

Vemma justice.  It breached Vemma’s right for a fair and public hearing by an independent 

and impartial tribunal established by Art. 8 of the Universal Declaration of Human Rights 

(1948) and by Art. 6 of the European Convention on Human Rights (1950) which are the 

norms of customary international law.   

174. The acts and omissions of Mekari state organs constituted denial of justice and violated FET 

standard.  Mekari courts failed to entertain its claim timely and Mekari courts administered 

 
155 Problem, SoF, p.39, ¶57. 
156 Ibid. 
157 Problem, CILS Report, p.61, ¶1. 
158 Problem, Judgment of the Supreme Arbitrazh Court of Sinnograd, p.64, ¶14. 
159 Problem, SoF, p.39, ¶¶60-61. 
160 Id. ¶62. 
161 Ibid. 
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justice in a seriously inadequate way recognizing annulled award of a corrupted arbitrator, 

which ultimately led to Vemma’s losing its investment.  

C. IN ANY CASE, THE ACCUMULATION OF MEKAR’S UNFAIR AND INEQUITABLE ACTIONS 

CONSTITUTES VIOLATION OF ART. 9.9 CEPTA 

175. Claimant submits that even if the tribunal does not find that all these circumstances taken 

one by one constitute violation of the FET standard (which would be incorrect), considered 

cumulatively they create a violation of Art. 9.9. CEPTA (creeping violation of FET).  

176. Art. 15 ILC Articles stipulates that:  

[t]he breach of an international obligation by a State through a series of actions 

or omissions defined in aggregate as wrongful occurs when the action or 

omission occurs which, taken with the other actions or omissions, is sufficient to 

constitute the wrongful act. 

177. The concept of creeping violation of the FET standard is widely recognized.163  The tribunal 

in B3 Croatian Courier referring to the concept of creeping violation of the FET standard 

stated that:164 

a breach can be established not only by means of a single act, but also by a 

series of acts or omissions which over time cumulatively result in a violation of 

the FET standard, even if each individual measure would not constitute by itself 

a breach. 

178. The accumulation of Mekar’s actions deliberately constituted breach of legitimate 

expectations, arbitrary treatment and denial of justice.  Respondent accorded Vemma unfair 

and inequitable treatment as a result of which Claimant’s investment was put on the verge 

of bankruptcy.  Claimant could not bear the artificially created liabilities and financial 

distress and decided to sell Caeli at a genuine price reflecting all works and materials 

invested in it.  At that time another set of unfair and inequitable measures resulted in major 

violation of Vemma’s rights and led to renationalization of Caeli at a minimum price. Later 

Caeli was discharged of liabilities and obligations and now operates in healthy business 

environment with all the benefits it gained during the Vemma’s management. 

 
163 El Paso, ¶518. 
164 B3 Croatian Courier, ¶840 
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179. Accordingly, even if the Tribunal in the present case finds that any measure of Mekar, taken 

separately, does not rise to the level of a FET violation, the actions should be considered 

together and the Tribunal should find that there was a creeping violation of the FET standard 

under Art. 9.9 CEPTA. 

IV. THE TRIBUNAL SHALL AWARD COMPENSATION AT FAIR MARKET VALUE 

STANDARD 

180. As a result of Respondent’s breach of FET obligation Claimant completely lost its 

investment – the shares in Caeli.  The nature and the consequences of Mekar’s unlawful 

actions evidence that they were aimed at squeezing Vemma from Mekar’s market and taking 

advantage of the profitable business that Vemma managed to build.  

181. The only way to restore Vemma’s position and breached rights is to award compensation 

according to the fair market value standard.  Claimant submits that (A) Mekar is obliged to 

compensate fair market value of the investment under the obligation of most favored nation 

treatment under Art. 9.7 CEPTA.  (B) In any case, fair market value standard should be 

applied since it is required under international law.  (C) Moreover, the Tribunal should apply 

the fair market value standard because otherwise Mekar would take advantage of its 

unlawful behavior, which is prohibited under international law.  (D) The Tribunal should 

dismiss any possible Respondent’s allegations as to the need to reduce the damages, because 

there is no ground for reduction in the present dispute. 

A. MFN CLAUSE OF THE CEPTA OBLIGES MEKAR TO COMPENSATE FAIR MARKET 

VALUE OF THE INVESTMENT 

182. Art. 9.7 CEPTA contains MFN provision which is designed to ensure that the parties treat 

their investors in a manner no less favorable then the treatment of investors from the third 

parties.165  Mekar treats Arrakian investors more favorably than Bonoori ones by granting 

them fair market value compensation for FET violations.  Therefore, according to Art. 

9.7 CEPTA Mekar should accord similar treatment to Vemma and compensate fair market 

value of the stake in Caeli which Vemma lost. 

183. Art. 9.7 CEPTA states:166 

 
165 Dolzer&Schreuer (2008), p.186. 
166 Problem, CEPTA, p.76. lines 2710-2715. 
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Each Party shall accord to an investor of the other Party and to a covered 

investment, treatment no less favorable than the treatment it accords in like 

situations, to investors of a third country and to their investments with respect 

to the establishment, acquisition, expansion, conduct, operation, management, 

maintenance, use, enjoyment and sale or disposal of their investments in its 

territory. 

184. According to Art. 9.7(2) CEPTA the treatment relates only to the substantive protection,167 

and should be actually received by the investors.168  Therefore, Art. 9.7 CEPTA obliges 

Mekar to treat Bonoorian investors no less favorable than it treats investors from third 

countries if: 

1) more favorable treatment is actually received by third investors; 

2) more favorable treatment falls within the scope of Art. 9.7 CEPTA; and 

3) investors receiving more favorable protection are in like situations, where it 

is enough “to establish the mere fact that the claimant qualifies as an “investor” 

under the basic treaty”.169 

185. In the meantime, Art. 13 Arrakis-Mekar BIT provides more favorable treatment to the 

Arrakian investors than to Bonoori ones by granting them the fair market value 

compensation for BIT violations.170   

186. That treatment was actually received by Arrakian investors because many tribunals have 

applied Art. 13 Arrakis-Mekar BIT to award compensation to Arrakian investors for FET 

violations.171  Arrakian investors were in like situations being heard by international 

arbitration Tribunal. 

187. Issues of compensation fall within the scope of MFN treatment, because they are part of 

substantive protection.172  They are consequences of FET violations, are designed to ensure 

investor’s enjoyment of its investment.173 

 
167 Problem, CEPTA, p.76, lines 2715-2720. 
168 See, e.g., interpretation of similar provisions of CETA: Titi (2016), p.434. 
169 UNCTAD MFN Treatment (2015), p.64. 
170 Problem, Arrakis-Mekar BIT, p.84, lines 3091-3094. 
171 Problem, PO 3, p.87, ¶15. 
172 Nanteuil (2020), p.282. 
173 Wena Hotels, ¶84. 
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188. The practice of investment tribunals confirms that the question of compensation can be 

decided by importing more favorable compensation provision from third treaties.  For 

example, in CME the tribunal relied on the more favorable provision of the Czech-U.S. BIT 

which provided fair market value standard of compensation.174  Similar findings were made 

in Güriş. 175 

189. Thus, Mekar is obliged to accord a Bonoorian investor, Vemma, a treatment no less 

favorable than it gives to Arrakian nationals, so it is obliged to pay compensation at fair 

market value of the investment under Art. 9.7 CEPTA. 

B. IN ANY CASE, THE TRIBUNAL SHOULD AWARD COMPENSATION AT FAIR MARKET 

VALUE OF THE INVESTMENT ACCORDING TO INTERNATIONAL LAW 

190. Respondent could refer that Art. 9.21 CEPTA prescribes the rule of compensation at market 

value.  Claimant submits, that interpretation of Art. 9.21 CEPTA under international law still 

leads to application of fair market value standard. 

191. Art. 9.21 CEPTA stipulates that “[w]here a tribunal makes a final award against a 

respondent, the tribunal may award […] monetary damages at a market value, except as 

otherwise provided for in Article 9.12”.  At the same time, Art. 1.3 CEPTA provides that 

“[t]he Parties shall interpret and apply the provisions of this Agreement […] in accordance 

with applicable rules of international law”.176  This provision establishes supremacy of 

international law, and therefore the Parties should abide by it in application of any provision 

of the CEPTA, including Art. 9.21 CEPTA. 

192. International law prescribes that if an investor was deprived of its investment, host state 

should compensate for its actions at fair market value of the investment.  The Chorzow 

Factory decision establishes the principle of full compensation177 by stating that 

“[r]eparation must be sufficient to wipe out all the consequences of the illegal act”.178  The 

principle was further enshrined in Art. 31 ILC Articles “[t]he responsible State is under an 

obligation to make full reparation for the injury caused by the internationally wrongful act”. 

193. The principle of full compensation ensures that the investor who lost its entire investment 

shall be entitled to receive the fair market value of the investment as a compensation for a 

 
174 CME, ¶500; UNCTAD MFN Treatment (2010), p.59; UN Report on MFN (2015), ¶134. 
175 Güris, ¶¶280-281. 
176 Problem, CEPTA, p.72, lines 2531-2532. 
177 Micula, ¶948. 
178 Chorzow Factory, ¶47.  
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wrongdoing.179  Fair market value measures the value of the business “between a willing and 

able hypothetical seller and a willing and able hypothetical buyer”.180 

194. Besides, the standard of fair market value is applicable to FET violations if an investor 

proves that the nature of measures taken by the State is tantamount to expropriation.181  The 

measure is tantamount to expropriation if led to a total loss of investment but not to just 

deprivation of its value. 

195. Investment tribunals and doctrine concordantly recognize that the obligation to provide full 

compensation is customary international law.182  Tribunals should exercise broad discretion 

in determining “how best to provide full compensation in any given case”.183 

196. The Mekari measures in the case at hand are tantamount to expropriation.  Mekar forced 

Vemma to sell its investment at a miserable price of USD 400 million, which was about 1/3 

of what Vemma could have received but for the Mekar’s unlawful acts.184  As for today, 

Vemma has nothing – neither the investment itself that could be brought back to live nor the 

compensation of its fair market value. 

197. Therefore, expropriatory nature of the measures calls for application of fair market value 

standard. 

198. To summarize, the Tribunal is faced with Mekar’s international law obligation to 

compensate fair market value of the investment because of the nature of the measures 

undertook.  The CEPTA itself stipulates that the Tribunal should be guided by international 

law in applying its provisions.  Therefore, for the result of application of Art. 9.21 CEPTA 

to be consistent with international law, fair market value should be paid. 

199. Indeed, Art. 9.21 CEPTA has the room for the Tribunal’s interpretation to comply with 

international law.  Art. 9.21 CEPTA states that the Tribunal “may award […] monetary 

damages at a market value” [emphasis added].  Thus, where the need calls for it, the Tribunal 

may apply other standard to provide actual redress.  The only way to do this is to apply the 

fair market value standard and award 700 million USD in favour of Vemma. 

 
179 Crawford (2002), ¶255. 
180 Kantor (2008); Azurix, ¶424. 
181 CMS, ¶410; Azurix, ¶424, Enron, ¶363. 
182 CME, ¶497; Audit&Fortea (2012), p.604; Sandrino (1994), p.318. 
183 Weisburg&Ryan (2006), p.169. 
184 Problem, PO 4, p.89, ¶4. 
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C. APPLICATION OF THE MARKET VALUE STANDARD WOULD ALLOW RESPONDENT TO 

TAKE ADVANTAGE FROM ITS UNLAWFUL BEHAVIOR 

200. Respondent insists on application of the market value standard because it would allow 

Respondent to pay less based on the market conditions where stake in Caeli does not cost 

anything.  However, it was Respondent who put Caeli in that position by illegal measures.   

201. International law does not allow to take advantage of the unlawful actions.  The clean hands 

doctrine embodies “the requirement of proper conduct by the party seeking relief”,185 even 

if this party is the host States.186 

202. In particular, host states are not allowed to take advantage of the situations that occurred 

because of their violations.  For example, states cannot raise jurisdictional objections 

alleging that the claimant acquired the investment in irregular bankruptcy proceedings, 

where the host state’s officials conducted those proceedings.187 

203. Similarly, host states are not allowed to take monetary advantage of the unlawful acts that 

they committed.  For example, when the question of security for costs is decided, the tribunal 

cannot be guided by the claimant’s impecunity if that was a consequence of the host state’s 

measures. 188 

204. The Tribunal should apply the same principle in the present case.  Mekar insists on the 

application of the market value standard since it would allow Mekar to take into account 

Caeli’s deplorable state.  Fair market value standard disregards any diminution of value of 

the investment due to the unlawful acts of the host state,189 and only this standard would not 

allow Mekar to benefit from its illegal actions.  The Tribunal should adopt the fair market 

value standard to comply with the international law principles of good faith and clean hands. 

D. THE COMPENSATION AWARDED BY THE TRIBUNAL SHOULD NOT BE REDUCED 

205. Trying to walk away with its violations, Respondent relies on the need to reduce 

compensation.190  Respondent will possibly rely on causation and contributory fault or 

mitigation.191  Claimant submits that none of these circumstances are present here since  

 
185 Zwolankiewicz (2021), p.6. 
186 Id, p.23. 
187 Gavrilovic, ¶398. 
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(1) the damages were caused by the Respondent only; and (2) even if Vemma contributed to 

the damages, that contribution was not sufficient enough. 

1. The damages were caused only by Respondent 

206. One of the basic pillars of awarding the compensation enshrined in Art. 31 ILC Articles is 

the need to establish “a cause-and-effect relationship between the act and the harm done”.192  

This means that the chain of events should not be intervened either by the act of the victim 

(the investor) or by external causes,193 which are embodied in the legal constructions of 

mitigation of damages194 and direct causation. 

207. All factors are designed to ensure that the chain between the act and the harm is not 

broken.195  Chain’s integrity can be determined by the “proximate cause test”:196 

If it can be proven that in the normal cause of events a certain cause will produce 

a certain effect, it can be safely assumed that a (rebuttable) presumption of 

causality between both events exists, and that the first is the proximate cause of 

the other. 

208. Once a tribunal establishes that the chain of events is integrant and respondent’s actions are 

in proximate causation with the claimant’s damages, it should declare respondent’s full 

liability and absence of intervening events. 

209. The application of the proximate cause test to the present dispute undoubtedly shows that 

Mekar’s actions are proximate cause of the Claimant’s damages and therefore the 

compensation should not be reduced. 

210. In its essence, Vemma lost its entire investment because Mekar forced Vemma to sell it.  The 

facts of the case are clear on the causes of such decision: Vemma sold its stake to Mekar at 

a minor price “as a result”197 of one year of vain attempts to find a new buyer. 

211. These attempts were futile solely because of Mekar’s unlawful actions.  In the absence of 

Mekar’s influence on Vemma’s commercial activity Vemma was perfectly able to find a 

buyer (as it secured attractive Hawthorne Group’s offer).198  However, when Vemma’s 
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attempts were jeopardized by Mekar’s measures, including bribery199 and corrupted 

justice,200 it is rather predictable that no one would make an offer once again.  It is a logical 

cause – making the results of a transaction unpredictable leads to a drastic decline of offers. 

212. The chain of events is integrant: Mekar scared off all possible buyers, therefore Vemma 

could not find one and was forced to sell its stake to Mekar.  There are no other factors that 

could possibly intervene in this chain.   

213. Therefore, the proximate cause test is met in the present case, and the Tribunal shall dismiss 

any possible Respondent’s objections related to Vemma’s causing any damages to itself. 

2. Even if the Tribunal finds that Vemma’s actions contributed to the 

damages, they were not sufficient enough to reduce the compensation 

214. In the present case the Respondent could appeal to the “rapid” or “ill-advised” economic 

policy of Vemma as a contributory factor to the amount of damages.201  However, this was 

not a sufficient factor. 

215. To succeed on Respondent’s appeal for reduction of damages based on Claimant’s 

contributory fault, Mekar should not only establish that there were actions that could 

possibly contribute to the damages.  The tribunal should make certain that these actions were 

significant and material.202  Moreover, the investor’s actions should be wilful or negligent 

to be qualified as a sufficient factor for a reduction of damages, i.e. “which manifest a lack 

of due care on the part of the victim of the breach for his or her own property or rights”.203 

216. Vemma’s actions were neither significant, nor material or willful.  To the contrary – Caeli 

showed growth204 that could not lead to the desire to sell the investment at a miserable price. 

Similarly, Vemma’s economic policy cannot be described as triggering the Mekar’s 

unlawful measures.  The Investigations were illegal as it has been explained (see ¶160 

above).   

217. Therefore, the Tribunal should not reduce the compensation awarded to Vemma at fair 

market value of the lost investment. 
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PRAYER FOR RELIEF 

218. In light of the above, Claimant respectfully requests the Tribunal: 

a. Find that the Tribunal has jurisdiction over the present dispute; 

b. Grant the leave to the amicus curiae submission of the Consortium of Bonoori 

Foreign Investors; 

c. Reject the amicus curiae submission of the External Advisors to the 

Committee on Reform of Public Utilities; 

d. Find that the Respondent treated the Claimant’s investment unfairly and 

inequitably and thereby breached Chapter 9 of the CEPTA;  

e. Order Mekar to pay the Claimant 700 Million USD plus interest as of the date 

of the violation; and  

f. Order Mekar to reimburse the Claimant for all costs and expenses associated 

with 165 this arbitration. 

219. Claimant reserves its rights to modify its prayer for relief at any time in the course of this 

proceedings. 
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