
TEAM TANAKA 
 

 

 

 

 

 

INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES 

 

 

 

Vemma Holdings Inc. 

 

(Claimant) 

 

 

v. 

 

 

The Republic of Mekar 

 

(Respondent) 

 

 

 

 

 

 

MEMORIAL FOR CLAIMANT 

 



TEAM TANAKA Memorial for Claimant 

 

i 

 

 

TABLE OF CONTENTS 

 

TABLE OF AUTHORITIES ................................................................................................ iii 

TABLE OF ABBREVIATIONS ............................................................................................ xi 

STATEMENT OF FACTS ...................................................................................................... 1 

EXECUTIVE SUMMARY ..................................................................................................... 4 

ARGUMENTS.......................................................................................................................... 6 

I. CLAIMANT HAS FULFILLED THE JURISDICTIONAL REQUIREMENTS 

UNDER CEPTA AND ICSID AF RULES ............................................................................ 6 

A. The Tribunal has jurisdiction ratione personae ....................................................... 6 

i. Claimant qualifies as an investor under Article 9.1 of the CEPTA ........................... 6 

ii. Claimant qualifies as a national under Article 2 of ICSID AF Rules ........................ 6 

II. AMICUS CURIAE SUBMISSION ................................................................................ 12 

A. The amicus submission by CBFI should be accepted ............................................. 12 

i. CBFI is an independent amicus curiae .................................................................... 12 

ii. CBFI submission assist the Tribunal ....................................................................... 12 

iii. CBFI has a significant interest in the present dispute ............................................. 13 

iv. CBFI files its amicus brief in pursuit of public interest ........................................... 14 

B. The amicus submission by external advisors to CRPU should be rejected .......... 14 

i. The external advisors to the CRPU’s amicus curiae raise a matter outside the 

scope of the dispute .......................................................................................................... 14 

III. RESPONDENT HAS VIOLATED ITS OBLIGATION TO AFFORD FAIR 

AND EQUITABLE TREATMENT SET FORTH IN ARTICLE 9.9 OF CEPTA .......... 16 

A. Mekari Court has denied justice to Claimant’s investment................................... 16 

i. Claimant had experienced undue delay ................................................................... 16 

ii. The summary judgment by Mekar’s High Court offends judicial propriety ............ 18 

iii. The enforcement of an award that has been set-aside has violated  

international law .............................................................................................................. 20 

B. In any case, Respondent violated the fundamental due process ............................ 21 



TEAM TANAKA Memorial for Claimant 

 

ii 

 

i. The CCM’s exercise of its discretion under the MRTPA was lack of transparent 

manner ............................................................................................................................. 21 

ii. Claimant has never been provided the opportunity to express its view ................... 22 

C. Respondent’s refusal to grant the subsidy under Executive Order 9-2018 was 

discriminatory .................................................................................................................... 22 

D. In any event, Respondent’s actions taken together amounts to creeping violation 

of Claimants’ investment ................................................................................................... 22 

IV. THE TRIBUNAL SHOULD ORDER COMPENSATION TO CLAIMANT...... 25 

A. The Claimant is entitled to compensation as the prerequisites for compensation 

have been met ..................................................................................................................... 25 

B. The Compensation granted should correspond to the Fair Market Value of 

Claimants’ investment ....................................................................................................... 26 

i. The compensation standard can be imported from the 2006 Arrakis – Mekar BIT 26 

PRAYER FOR RELIEF........................................................................................................ 31 

 

 

 

  



TEAM TANAKA Memorial for Claimant 

 

iii 

 

 

TABLE OF AUTHORITIES 

 

Treaties 

 

Abbreviation Citation 

ICSID AF Rules ICSID Additional Facility Rules (entered into force 10 April 2006). 

New York Convention 

United Nations Convention on the Recognition and Enforcement of 

Foreign Arbitral Awards (adopted 10 June 1958, entered into force 7 

June 1959) 330 UNTS 3. 

UNCITRAL   

Transparency Rules 

UNCITRAL Transparency Rules on Transparency in Treaty-based 

investor-State Arbitration (entered into force 1 April 2014). 

VCLT 
Vienna Convention on the Law of Treaties (adopted 23 May 1969, 

entered into force 27 January 1980) 1155 UNTS 331. 

 

Arbitral Decisions 

 

Abbreviation Citation 

Almås  
Mr. Kristian Almås and Mr. Geir Almås v. The Republic of Poland 

(Award) [2016] PCA Case No 2015-13. 

Ambatielos 
Ambatielos (Greece v. United Kingdom of Great Britain and 

Northern Ireland) (Award) [1956] XII R.I.A.A. 91. 

Amco 
Amco Asia Corporation and others v. Republic of Indonesia, ICSID 

Case No. ARB/81/1. 

AMTO AMTO v Ukraine (Award) [2008] SCC Arbitration. 

Antoine 

Antoine Abou Lahoud and Leila Bounafeh-Abou Lahoud v. 

Democratic Republic of the Congo (Award) [2014] ICSID Case No. 

ARB/10/4. 

Apotex PO 2 
Apotex Holdings Inc. and Apotex Inc. v. United States of America 

(Procedural Order No.2) [2012] ICSID Case No. ARB(AF)/12/1. 

Apotex PO 4 
Apotex Holdings Inc. and Apotex Inc. v. United States of America 

(Procedural Order No.4) [2013] ICSID Case No. ARB(AF)/12/1. 



TEAM TANAKA Memorial for Claimant 

 

iv 

 

Archer 
Archer Daniels Midland Company v. The United Mexican States 

(Award) [2007] ICSID Case No. ARB(AF)/04/05. 

Arif 
Franck Charles Arif v Republic of Moldova (Award) [2013] ICSID 

Case No ARB/11/23. 

AWG Argentine 
AWG Group Ltd. v. The Argentine Republic (Award) [2015] 

UNCITRAL. 

Azinian 
Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United 

Mexican States (Award) [1999] ICSID Case No. ARB (AF)/97/2. 

Banka 
AS PNB Banka and others v. Republic of Latvia (Procedural Order 

No.3) [2018] ICSID Case No. ARB/17/47. 

Bayindir 
Bayindir Insaat Turizm Ticaret ve Sanayi v. Pakistan (Award) [2009] 

ICSID Case No. ARB/03/29. 

Biwater Award 
Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania 

(Award) [2008] ICSID Case No. ARB/05/22. 

Biwater PO 5 
Biwater Gauff (Tanzania) Ltd. v. United Republic of Tanzania 

(Procedural Order No.5) [2001] ICSID Case No. ARB/05/22. 

Bridgestone 
Bridgestone Licensing Services, Inc. and Bridgestone Americas, Inc. 

v. Republic of (Award) [2020] Panama, ICSID Case No. ARB/16/34. 

BUCG  
Beijing Urban Construction Group Co. Ltd. v. Republic of Yemen 

(Decision on Jurisdiction) [2017] ICSID Case No. ARB/14/30. 

Champion 
Champion Trading Company Ameritrade International, Inc. v. 

Republic of Egypt (Award) [2006] ICSID Case No. ARB/02/09. 

Chevron 

Chevron Corporation and Texaco Petroleum Company v The 

Republic of Ecuador, UNCITRAL (Chevron v Ecuador I) (Partial 

Award on the Merits) [2010] UNCITRAL. 

CME CME v. Czech Republic (Final Award) [2003] UNCITRAL. 

Corn Products 

Corn Products International Inc. v. the United Mexican States 

(Decision on Responsibility) [2008] ICSID Case No. 

ARB(AF)/04/01. 

Crystallex 
Crystallex International Corporation v. Bolivarian Republic of 

Venezuela (Award) [2016] ICSID Case No. ARB(AF)/11/12. 

CSOB  
Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic 

(Decision on Jurisdiction) [1999] ICSID Case No. ARB/97/4. 



TEAM TANAKA Memorial for Claimant 

 

v 

 

Daimler 
Daimler Financial Services AG v. Argentine Republic (Award) 

[2012] ICSID Case No. ARB/97/3. 

Dan Cake 
Dan Cake (Portugal) S.A. v. Hungary (Decision on Jurisdiction and 

Liability) [2015] ICSID Case No. ARB/12/9. 

de Levi 
Renée Rose Levy de Levi v. The Republic of Peru (Award) [2014] 

ICSID Case No ARB/10/17. 

Desarrollo 
Compañia del Desarrollo de Santa Elena v. Republic of Costa Rica 

(Award) [2000] ICSID Case No. ARB/96/1. 

Deutsche Bank 
Deutsche Bank AG v. Democratic Socialist Republic of Sri Lanka 

(Award) [2012] ICSID Case No. ARB/09/2. 

Doutremepuich 

Christian Doutremepuich and Antoine Doutremepuich v. Republic 

of Mauritius (Award on Jurisdiction) [2019] PCA Case No. 2018-

37. 

Eco Oro 
Eco Oro Minerals Corp. v. Republic of Colombia (Procedural Order 

No.6) [2019] ICSID Case No. ARB/16/41. 

EDF 
EDF (Services) Limited v. Romania (Award) [2009] ICSID Case No 

ARB/05/13. 

El Paso 
El Paso Energy International Company v. Argentine Republic 

(Award) [2011] ICSID Case No. ARB/03/15. 

Electrabel 
Electrabel S.A. v. Republic of Hungary (Award) [2015] ICSID Case 

No. ARB/07/19. 

EnCana 
EnCana Corporation v. Republic of Ecuador (Award) [2006] LCIA 

Case No. UN3481. 

Eskosol Eskosol S.P.A. v. Italy (Award) [2020] ICSID Case No. ARB/15/50. 

Feldman 
Marvin Feldman v. Mexico (Award) [2002] ICSID Case No. 

ARB(AF)/99/1. 

Gavrilovic Gavrilovic v. Croatia (Award) [2018] ICSID Case No. ARB/12/39. 

Gemplus 

Gemplus S.A., SLP S.A., Gemplus Industrial S.A. de C.V. v. The 

United Mexican States (Award) [2010] ICSID Case No. 

ARB(AF)/04/3. 

Gold Reserve 
Gold Reserve Inc. v. Bolivarian Republic of Venezuela (Award) 

[2014] ICSID Case No. ARB(AF)/09/l. 



TEAM TANAKA Memorial for Claimant 

 

vi 

 

H&H 
H&H Enterprises Investments v. Arab Republic of Egypt (Award) 

[2014] ICSID Case No ARB/09/15. 

Hamester 
Gustav F W Hamester GmbH & Co KG v. Republic of 

Ghana (Award) [2010] ICSID Case No. ARB/07/24. 

İçkale 
İçkale İnşaat Limited Şirketi v. Turkmenistan (Award) [2016] ICSID 

Case No. ARB/10/24. 

Infinito Gold 
Infinito Gold Ltd. v. Costa Rica (Procedural Order No.2) [2016] 

ICSID Case No. ARB/14/5. 

International 

Thunderbird 

International Thunderbird Gaming Corporation v. The United 

Mexican States (Award) [2006] UNCITRAL. 

InterTrade 
InterTrade Holding GmbH v. The Czech Republic (Final Awards) 

[2012] PCA Case No. 2009-12. 

Jan de Nul 

Jan de Nul NV and Dredging International NV v. Arab Republic of 

Egypt (Decision on Jurisdiction) [2006] ICSID Case No. 

ARB/04/13. 

Kardassopoulos 

Ioannis Kardassopoulos and Ron Fuchs v. The Republic of Georgia 

(Award of March) [2010] ICSID Case No. ARB/05/18 and 

ARB/07/15. 

Krederi Krederi Ltd. v. Ukraine (Award) [2018] ICSID Case No. ARB/14/17. 

KT Asia KT Asia v. Kazakhstan (Award) [2013] ICSID Case No. ARB/09/8. 

Lemire 
Joseph Charles Lemire v. Ukraine (II) (Award) [2011] ICSID Case 

No. ARB/06/18. 

Liman 
Liman Caspian Oil BV and NCL Dutch Investment BV v. Republic of 

Kazakhstan, (Award) [2010] ICSID Case No ARB/07/14. 

Loewen 
Loewen Group, Inc and Raymond Loewen v. United States of 

America (Award) [2003] ICSID Case No. ARB(AF)/98/3. 

Maffezini 

Emilio Agustín Maffezini v. The Kingdom of Spain (Decision of the 

Tribunal on the Objections of Jurisdiction) [2000] ICSID Case No. 

ARB/97/7. 

Mamidoil 
Mamidoil Jetoil Greek Petroleum Products Societe S.A. v. Republic 

of Albania (Award) [2015] ICSID Case No. ARB/11/24. 

Marfin 

Marfin Investment Group Holdings S.A., Alexandros Bakatselos 

and others v. Republic of Cyprus (Award) [2018] ICSID Case No. 

ARB/13/27. 



TEAM TANAKA Memorial for Claimant 

 

vii 

 

Masdar 
Masdar Solar & Wind Cooperatief U.A. v. Kingdom of Spain 

(Award) [2018] ICSID Case No. ARB/14/1. 

Metalclad 
Metalclad Corporation v. The United Mexican States (Award) [2000] 

ICSID Case No. ARB(AF)/97/1 

Metaltech 
Metal-Tech Ltd. v. Republic of Uzbekistan (Award) [2013] ICSID 

Case No. ARB/10/3. 

Methanex Award 
Methanex Corporation v. United States of America (Final Award on 

Jurisdiction and Merits) [2005] UNCITRAL. 

Methanex Jurisdiction 

Methanex Corporation v. United States of America (Decision of the 

Tribunal on Petitions for Third Persons to Intervene as “Amici 

Curiae”) [2001] UNCITRAL. 

Middle East 
Middle East Cement Shipping and Handling Co. S.A. v. Arab 

Republic of Egypt (Award) [2002] ICSID Case No. ARB/99/6. 

Mondev 
Mondev International Ltd v. United States of America (Award) 

[2002] ICSID Case No ARB(AF)/99/2. 

Morris 

Philip Morris Brands SARL, Philip Morris Products S.A. and Abal 

Hermanos S.A. v. Oriental Republic of Uruguay (Award) [2016] 

ICSID Case No ARB/10/7. 

Motorola Motorola Inc v. Iran (Award) [1988] 19 Iran–US CTR. 

MTD 
MTD Equity Sdn Bhd and MTD Chile SA v. Chile (Award) [2004] 

ICSID Case No. ARB/01/7. 

Muhammet 
Muhammet Cap & Sehil v. Turkmenistan (Award) [2021] ICSID 

Case No. ARB/12/6. 

Nelson 
Joshua Dean Nelson and Jorge Blanco v. United Mexican States 

(Award of The Tribunal) [2020] ICSID Case No. UNCT/17/1. 

Noble 
Noble Ventures, Inc. v. Romania (Award) [2005] ICSID Case No. 

ARB/01/11. 

Occidental Petroleum 

Occidental Petroleum Corporation and Occidental Exploration and 

Production Company v. The Republic of Ecuador (Award) [2012] 

ICSID Case No. ARB/06/11. 

Ortiz 
Ortiz Construcciones y Proyectos S.A. v. People's Democratic 

Republic of Algeria (Award) [2020] ICSID Case No. ARB/17/1. 

Parkerings-Compagniet 
Parkerings-Compagniet AS v. Republic of Lithuania (Award) [2007] 

ICSID Case No. ARB/05/8. 

Pey Casado 
Victor Pey Casado and President Allende Foundation v. Republic of 

Chile (Award) [2008] ICSID Case No. ARB/98/2. 

Quiborax 
Quiborax S.A., Non Metallic Minerals S.A. and Allan Fosk Kaplún v. 

Bolivia (Award) [2015] ICSID Case No. ARB/06/2. 



TEAM TANAKA Memorial for Claimant 

 

viii 

 

RFP 

Resolute Forest Products Inc. v. Canada (Procedural Order No. 6 on 

the Participation of Prof. Robert Howse and Mr. Barry Appleton as 

Amici Curiae) [2017] PCA Case No. 2016-13. 

Rompetrol 
The Rompetrol Group N.V. v. Romania (Award) [2013] ICSID Case 

No. ARB/06/3. 

RosInvest 
RosInvestCo UK Ltd. v. The Russian Federation (Final Award) 

[2010] SCC Case No. V079/2005. 

S. D. Myers S.D. Myers v. Canada (Second Partial Award) [2002] UNCITRAL. 

Saba Saba Fakes. v. Turkey (Award) [2010] ICSID Case No. ARB/07/20. 

Saluka 
Saluka Investments B.V. v. The Czech Republic (Partial Award) 

[2006] UNCITRAL. 

Siag and Vecchi 
Siag and Vecchi v. Egypt, (Award) [2009] ICSID Case No. 

ARB/05/15. 

Siemens 
Siemens A.G. v. The Argentine Republic (Award) [2007] ICSID 

Case No. ARB/02/8. 

Silver Ridge 
Silver Ridge Power BV v. Italian Republic (Award) [2021] ICSID 

Case No. ARB/15/37. 

Silver Ridge Power 
Silver Ridge Power BV v. Italy (Award) [2001] ICSID Case No. 

Arb/15/37 

Southern Pacific 
Southern Pacific Properties (Middle East) Limited v. Arab Republic 

of Egypt (Award) [1992] ICSID Case No. ARB/84/3. 

Tallinn 
United Utilities (Tallinn) B.V. and Aktsiaselts Tallinna Vesi v. 

Republic of Estonia (Award) [2019] ICSID Case No. ARB/14/24. 

Tatneft Award 
OAO Tatneft v. Ukraine (Awards on The Merits) [2014] PCA Case 

No. 2008-8. 

Tatneft Jurisdiction 
OAO Tatneft v. Ukraine (Partial Award on Jurisdiction) [2010] PCA 

Case No. 2008-8. 

Tavakoli Tavakoli v. Iran (Award) [1997] Iran–US CTR. 

Techmed 
Técnicas Medioambientales Tecmed, S.A. v. The United Mexican 

States (Award) [2003] ICSID Case No. ARB (AF)/00/2. 

Ticaret 

PSEG Global Inc. and Konya Ilgin Elektrik Uretim ve Ticaret 

Limited Sirketi v. Republic of Turkey (Award) [2007] ICSID Case 

No. ARB/02/5. 

Tokio 
 Tokio Tokeles. v. Ukraine (Decision on Jurisdiction) [2004] ICSID 

Case No. ARB/02/18. 

Toto 
Toto Costruzioni Generali S.p.A. v. The Republic of Lebanon 

(Decision on Jurisdiction) [2012] ICSID Case No. ARB/07/12. 



TEAM TANAKA Memorial for Claimant 

 

ix 

 

Tulip 
Tulip Real Estate and Development Netherlands B.V. v. Republic of 

Turkey (Award) [2014] ICSID Case No. ARB/11/28. 

Tza Yap Shum 
Tza Yap Shum v. Republic of Peru (Award) [2011] ICSID Case No 

ARB/07/6. 

Ulysees 
Ulysseas, Inc. v. The Republic of Ecuador (Final Award) [2012] 

UNCITRAL. 

UPS Award 

United Parcel Service of America Inc. v. Government of Canada 

(Award on the Merits) [2007] ICSID Case No. UNCT/02/1. 

 

UPS Amicus 

United Parcel Service of America Inc. v. Government of Canada 

(Decision of The Tribunal On Petitions For Intervention And 

Participation As Amici Curiae) [2001] ICSID Case No. 

UNCT/02/1. 

Vivendi II 
Compañía de Aguas del Aconquija S.A. and Vivendi Universal S.A. v. 

Argentine Republic (Award II) [2007] ICSID Case No. ARB/97/3.  

Voeklinghaus 
Voeklinghaus v. The Czech Republic (Final Award) [2011] 

UNCITRAL. 

Von Pezold  
Bernhard von Pezold and Others v. Republic of Zimbabwe 

(Procedural Order No.2) [2012] ICSID Case No. ARB/10/15. 

Waste Management 
Waste Management, Inc. v. United Mexican States ("Number 2") 

(Award) [2004] ICSID Case No. ARB(AF)/00/3. 

Wena Hotels 
Wena Hotels Ltd. v. Arab Republic of Egypt (Award) [2000] ICSID 

Case No. ARB/98/4. 

White Industries  
White Industries Australia Limited v. The Republic of India (Final 

Award) [2011] UNCITRAL. 

Wintershall 
Wintershall Aktiengesellschaft v. Argentine Republic (Award) 

[2008] ICSID Case No. ARB/04/14. 

World Duty Free 
World Duty Free Company v. Republic of Kenya (Award) [2006] 

ICSID Case No. Arb/00/7. 

Yukos 
Yukos Universal Limited (Isle of Man) v. The Russian Federation, 

UNCITRAL, PCA Case No. 2005-04/AA227. 

 

International Court of Justice/Permanent Court of Justice Cases  

 

Abbreviation   Citation 

Chorzów (Jurisdiction) 
Case Concerning The Factory at Chorzów (Germany v. Poland) 

(Jurisdiction) [1927] PCIJ Ser. A. No. 9. 

Chorzów (Merits) 
Case Concerning The Factory at Chorzów (Germany v. Poland) 

(Merits) [1928] PCIJ Ser. A. No. 17. 

ELSI 
Elettronica Sicula S.p.A. (ELSI) (United States of America v. Italy), 

(Judgement) [1989] ICJ Rep 15. 

 

 



TEAM TANAKA Memorial for Claimant 

 

x 

 

Articles 

 

  Abbreviation   Citation 

Fuller 
Lon L Fuller / Kenneth I Winston, ‘The Forms and Limits of 

Adjudication’ (1978) 92(2) HLR 353. 

Paulsson 
Jan Paulsson, 'Enforcing Arbitral Awards Notwithstanding 

Local Standard Annulments' (1998) 6 Asia Pac L Rev 1. 

Silberman and Yaffe 

Linda Silberman and Nathan Yaffe, 'The US Approach to 

Recognition and Enforcement of Awards after Set- Asides: The 

Impact of the Pemex Decision' (2017) 40 Fordham Int'l LJ 799. 

 

Textbooks 

 

  Abbreviation   Citation 

Marboe 

Irmgard Marboe, Calculation of Compensation and Damages in 

International Investment Law: 2nd Edition (Oxford University 

Press 2017). 

Schreuer Principle 

Christopher Schreuer and Rudolf Dolzer, Principles of 

International Investment Law: 2nd Edition (Oxford University 

Press 2008). 

UNCTAD FET Journals 

United Nations Conference on Trade and Development, Fair and 

Equitable Treatment: UNCTAD Series on Issues in International 

Investment Agreement II (United Nations Publication 2012). 

 

UN Documents 

 

  Abbreviation   Citation 

ARSIWA 

ILC, ‘Draft Articles on Responsibility of States for 

Internationally Wrongful Acts’ (November 2001) UN Doc. Supp. 

No. 10 (A/56/10). 

ARSIWA Commentary 

ILC, ‘Draft Articles on Responsibility of States for 

Internationally Wrongful Acts, with Commentaries’ (November 

2001) UN Doc. Supp. No. 10 (A/56/10). 

Draft Articles on  

MFN Clauses 

ILC, ‘Draft Articles on Most-Favoured-Nation Clauses, with 

Commentaries’ (August 1978) UN Doc. A/CN.4/228. 

 

Miscalleneous 

 

  Abbreviation   Citation 

World Bank Guidelines 

World Bank, ‘Guidelines on the Treatment of Foreign Direct 

Investment’ (1992) 

<http://ita.law.uvic.ca/documents/WorldBank.pdf.> accessed 3 

May 2021 

 

http://ita.law.uvic.ca/documents/WorldBank.pdf


TEAM TANAKA Memorial for Claimant 

 

xi 

 

TABLE OF ABBREVIATIONS 

 

Abbreviation Term 

¶ / ¶¶ Paragraph/Paragraphs 

Annex IV Memorandum of Association of Vemma Holdings Incorporated 

Annex IX Aviation Analytics  

Annex X Right of First Refusal Offer Notice 

Annex XII Centre for Integrity in Legal Services Report 

Annex XIII Supreme Arbitrazh Court of Sinnograd Ruling 

Annex XIV The High Commercial Court of Mekar Ruling 

BIT Bilateral Investment Treaty 

CBFI The Consortium of Bonooru Foreign Investors 

CCM Competition Commission of Mekar 

CEPTA 

Comprehensive Economic Partnership and Trade Agreement 

Between the Commonwealth of Bonooru and the Federal Republic 

of Mekar 

CILS Centre for Integrity in Legal Services 

CRPU Mekar’s Committee on Reform of Public Utilities 

Facts Statement of Uncontested Facts 

FET Fair and Equitable Treatment 

ICJ International Court of Justice 

ICSID International Centre for Settlement of Investment Dispute 

LLC Lapras Legal Capital 

MFN Most Favoured Nation 

MON Mekari MON  

MRTPA Monopoly and Restrictive Trade Practice Act  

PO Procedural Order 

SCA Suez Canal Authority 

SCC Sinnoh Chamber of Commerce 

 

 

 



TEAM TANAKA Memorial for Claimant 

 

1 

 

 

STATEMENT OF FACTS 

 

The Parties 

1. Vemma Holdings Inc. is an airline holding company incorporated under the laws of the 

Commonwealth of Bonooru, the latter being the only governmental shareholder within 

it. 

2. The Federal Republic of Mekar is a country located approximately 1,600 km to the 

south of Bonooru. The country’s judicial system had failed to expand at the same rate 

as its population throughout 1980-2015. Its currency is MON.  

3. In early 2010, Respondent and Bonooru began the negotiation of the CEPTA. They 

signed it in April 2014 and it entered into force on 15 October 2014. Both are parties to 

the VCLT and the New York Convention. While Bonooru is a State party to the ICSID 

Convention, Respondent has not signed the ICSID Convention. Both State’s arbitration 

laws are based on UNCITRAL Model Law. 

 

Investment 

4. Pre-2020: Claimant has owned and operated the Royal Narnian as the flag carrier of 

Bonooru since 1984. Bonooru has retained 31% to 38% shares within Claimant. The 

right to retain such shares is recognized under the Vemma Memorandum of 

Association. 

5. 2009: Respondent amended its MRTPA and created the CCM as an autonomous 

independent body to oversee the trade practice within the Respondent. 

6. 2010: In November, Claimant participated in the tendering process in the Respondent 

State to purchase Caeli Airways. In its bidding proposal, Claimant proposed fleet 

renewal and expansion; the signing of leasing contracts for Boeing 737 aircraft on 

favorable terms; and to secure Caeli Airways’ membership in the Moon Alliance. Not 

only was the Claimant the highest bidder, it had also provided the most financially 

attractive business model. 

7. 2011: In March, the CCM approved Claimant’s acquisition of Caeli Airways. Claimant 

acquired an 85% stake in Caeli Airways and Respondent maintained 15% shares 

through Respondent’s Airservice as incorporated under the Share Purchase Agreement. 

As part of its purchase, Vemma inherited existing discounts on airport services, 
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landing, and navigation fees. From August 2011 to December 2013, Caeli Airways had 

a large demand and was able to generate significant cash flow. 

8. 2017: By March 2017, a currency crisis ensued in Respondent. Simultaneously, 

increasing inflation led to a surge in costs of everyday items and reduced consumer 

spending power. As of July 2017, Caeli was unable to secure a stable revenue.  

9. 2018: The rose of oil prices in 2018 left Caeli Airways in a state of deeper financial 

distress. 

 

Challenged Measure 

10. 2016: The CCM initiated two investigations against Caeli Airways in September and 

December 2016 pertaining to the allegation of predatory pricing and anti-competitive 

behavior. As a consequence, the CCM imposed fines and airfare caps.  

11. 2018: In March, Caeli seeks judicial review of the CCM’s airfare caps and requests for 

temporary injunction to the Mekari Court. Claimant’s claim was registered on 27 

March 2018 and scheduled for April 2019. On 25 September, Respondent enacted 

Executive Order 9-2018 which granted subsidies for airlines operating in Respondent 

excluding Caeli Airways. 

12. 2019: The hearing on the issue of airfare caps was commenced in April 2019. The 

Mekari Court refused the request for temporary injunction and dismissed the case on 

the merits by way of a summary judgement on 15 June 2019. The airfare caps were 

lifted in October when Caeli’s market share dropped below 40%. Claimant intended to 

sell its stake in Caeli Airways and acquired an offer from a bona fide third party offer 

from Hawthorne Group LLP. The validity of that offer was disputed by the 

Respondent. 

13. 2020: In January, Respondent’s Airservices filed a request for arbitration with the 

Sinnoh Chamber of Commerce on the issue of the validity of Hawthorne Group LLP’s 

offer. In June, the CILS released a report regarding the bribery of the arbitrator by the 

Respondent. An award dated 9 May 2020 by Mr. Rett Eichel Cavannaugh declared that 

the offer is invalid. In August, the Supreme Arbitrazh Court of Sinnograd set aside this 

award. Despite this latter award, the High Commercial Court of Mekar nonetheless 

enforced the initial award on 23 August 2020. 

14. 2021: In March, Bonooru implemented a bail-in program, allowing it to purchase 

increased shares in Vemma. 
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Arbitration 

15. 2020: In November, Claimant filed this arbitration to seek compensation for its losses 

under the CEPTA and ICSID AF Rules. In March, the Tribunal releases the first 

procedural order fixing the matter for hearing and gained attention for amicus 

submission by the CBFI and the External Advisors to the CRPU. 

16. The CBFI is a non-profit industry association that represents Bonoori investors 

investing in the Greater Narnian Region and internationally. The External Advisors to 

the CRPU are members of Mekari civil society whose professional focus is on 

investment banking and serve as External Advisors to the CRPU to advise on the 

privatization, liquidation, and/or restructuring of Caeli Airways. 

17. In July, the Tribunal released the second procedural order fixing the matter for hearing, 

including the amicus submissions to both parties. 
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EXECUTIVE SUMMARY 

 

Jurisdiction 

18. The Respondent disputes the issue of jurisdiction due to Claimant’s alleged status as a 

State-Owned Enterprise. However, this is not the crux of the issue in the present 

proceeding.  

19. Fully aware that both the ICSID AFR and the CEPTA do not govern inter-State 

disputes, the Claimant fulfills the requirement of a national and an investor under those 

provisions as the Claimant is not a State organ, not exercising governmental authority 

function, nor being controlled by the State. 

 

Amicus Curiae Submission 

20. Second, the Respondent challenge the amicus curiae participation of CBFI. However, 

CBFI is an independent amici, they provide utility for the Tribunal, they filed its brief 

under the pursuit of public interest, and possess significant interest in the present 

dispute. 

21. The Claimant raise one issue regarding amicus curiae participation of the External 

Advisors to the CRPU under the reason that their submission is outside the scope of the 

dispute. 

 

Fair and Equitable Treatment 

22. The Claimant submits that the Respondent had treated it unfairly and inequitably for 

three reasons: First, the Mekari Court had denied the Claimant’s justice; Second, the 

Respondent’s administrative body had failed to accord fundamental due process; Third, 

the Respondent had treated the Claimant in a discriminatory manner.  

23. In any event, the Respondent’s actions taken together had amounted to a creeping 

violation in breach of the FET standard. 

 

Valuation of Damages 

24. The customary standard of full reparation requires the Respondent to compensate the 

Claimant for the losses it has suffered in relation to former’s breaches. The appropriate 

standard for compensation is the fair market value derived from the Arrakis-Mekar BIT 
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through the MFN clause under the CEPTA. Additionally, the compounded interest 

should be awarded in order to achieve full reparation. 

 

Hearing 

25. Following this Tribunal’s Procedural Orders, we will address the jurisdiction issues, 

amicus curiae submissions and our substantive claims in order.  
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ARGUMENTS 

 

I. CLAIMANT HAS FULFILLED THE JURISDICTIONAL REQUIREMENTS 

UNDER CEPTA AND ICSID AF RULES 

A. The Tribunal has jurisdiction ratione personae 

26. In order to bring a claim, Claimant must establish jurisdiction ratione personae by 

satisfying a “two-fold” test; it must fall within the definition of an “investor” and a 

“national of a contracting State” under both the CEPTA and the ICSID AF Rules.1 

Claimant submits that (i) Claimant qualifies as an investor under the CEPTA and that 

(ii) it is a national of another State under the ICSID AF Rules. 

i. Claimant qualifies as an investor under Article 9.1 of the CEPTA 

27. Claimant fulfills the definition of an investor under Article 9.1 of the CEPTA. The 

article defines an investor as a natural person or an enterprise with the nationality of a 

party. Equally, the article provides that “an enterprise of a party” refers to “an 

enterprise that is constituted or organized under the laws of that party” with “substantial 

business activities in the territory of that party”.2  

28. Claimant satisfies both requirements as first, Claimant is an airline holding company 

incorporated in Bonooru3 as evidenced by Article 2 of the Memorandum of Association 

of Vemma Holdings.4 Second, the Claimant conducts “substantial business activity” on 

the territory of Bonooru as the owner of the Royal Narnian is a flag carrier of Bonooru, 

conducting flights within its territory and abroad.5 Thus, the Claimant qualifies as an 

investor under Article 9.1 of the CEPTA. 

ii. Claimant qualifies as a national under Article 2 of ICSID AF Rules 

29. Article 2 of the ICSID AF Rules only governs proceedings between a State and a 

national of another State. Correspondingly, the tribunal in CSOB v. Slovak Republic6 

and Beijing Urban v. Republic of Yemen7 held that the ICSID Convention does not 

govern inter-State disputes. This is not a concern for Claimant as its action are not 

 
1 Tokio, ¶ 14; Saba, ¶ 57; KT Asia, ¶ 84. 
2 CEPTA, Art. 9.1. 
3 Facts, ¶ 10. 
4 Annex IV, Line 1505. 
5 Facts, ¶ 9. 
6 CSOB, ¶ 16. 
7 BUCG, ¶ 31. 
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attributable to Bonooru under the rules of customary international law, namely Article 

4, Article 5, and Article 8 of the ARSIWA.8 

a. Claimant is not a State organ under Article 4 of the ARSIWA 

30. Claimant is not a State organ under Article 4 of the ARSIWA. In order to be considered 

an organ of the State, an entity must possess such status under the internal law of that 

particular State as governed under Article 4.2 of the ARSIWA. 

31. In Toto Costruzioni v. Lebanon, the tribunal confirmed that a State organ should be 

acknowledged by internal law of the State.9 This was echoed by the tribunal in Tulip v. 

Republic of Turkey which ruled that “legal personality under municipal law separate 

and distinct from that of the State, may not be considered as a State organ”.10  The same 

approach was also taken in Bayindir v. Pakistan and EDF v Romania case.11 

32. As such, without such determination under internal law, Claimant cannot be considered 

as an organ of the State. Claimant is a separate entity from the government, it is not a 

part of the government structure nor an emanation of the State. In addition, there is no 

internal law that defines Claimant as a State organ. In conclusion, the Claimant does 

not qualify as a State organ under Article 4 of the ARSIWA and its actions should not 

be attributed to Bonooru. 

b. Claimant was not exercising governmental authority under Article 5 of 

the ARSIWA 

33. Article 5 of the ARSIWA provides that the conduct of a non-State organ entity which 

exercises elements of governmental authority shall be attributable to the State, provided 

that the entity was acting in this capacity within the particular instance. The wording 

“particular instance” was further clarified by the tribunal in Beijing Urban v. Republic 

of Yemen.12 It was held that the existence of an exercise of governmental function shall 

be assessed in regards to the particular disputed action. 

34. In the EDF v. Romania case, the tribunal formulated two cumulative criteria for 

establishing attribution under Article 5 of ARSIWA.13 First, there must be 

empowerment by the internal law of the State. Second, there must be an exercise of 

 
8 Noble, ¶ 69; Jan de Nul, ¶ 89.  
9 Toto, ¶¶ 45, 46.  
10 Tulip, ¶ 289. 
11 Bayindir, ¶ 119; EDF, ¶ 190. 
12 BUCG, ¶ 42. 
13 EDF, ¶ 191. 
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governmental authority. The same assessment was echoed by the tribunal in Jan de Nul 

v. Egypt, Hamester v. Ghana, and Almås v. Poland case.14 

35. Addressing first the requirement of empowerment by a State’s internal law, the tribunal 

in Jan de Nul. v. Egypt confirmed that SCA was empowered to exercised governmental 

authority under Egyptian law, namely in Article 6 of Law No. 30/1975, which 

empowers SCA to “issue decrees related to the navigation in the canal” and in Article 8 

to “impose and collect charges for the navigation and passing through the canal.”15 

Thus, SCA was deemed to fulfill Article 5 because they were allowed to issue 

legislations that would otherwise be the authority of the State. 

36. Presently Claimant received no such empowerment under Bonoorian law. Most 

importantly, the tribunal in Jan de Nul v. Egypt held that the exercise of governmental 

authority should be specific in context.16 Thus, even if the Respondent considers Article 

70 of the Constitution of Bonooru as a form of empowerment, it is insufficient as it 

does not specify which elements of governmental authority can or should be exercised 

by Claimant. Therefore, the requirement of empowerment is not met. 

37. In addressing the second requirement, the exercise of a specific governmental authority 

must not be commercial in nature.17 The tribunal in CSOB v. Slovak Republic asserts 

that the nature of the activity should distinctively discharge governmental functions in 

order to be considered governmental in nature.18 

38. The activity of Claimant’s investment is commercial and not governmental in nature. 

This was proven by the fact that Claimant had won the tendering process due to its 

financial capacity19 and attractive business model20 both of which are commercial in 

nature. This was further reflected by Caeli’s conduct which focuses on the expansion of 

its business capacity.21 

39. Throughout the investment, Claimant has also conducted tenders for purchase and lease 

of aircrafts,22 inherited existing discounts on airport services and navigation fees at 

Phenac International Airport,23 and capitalized on the growing interest of tourists in 

 
14 Jan de Nul, ¶ 163; Hamester, ¶ 176; Almås, ¶ 215. 
15 Jan de Nul, ¶ 166. 
16 Jan de Nul, ¶ 165. 
17 Jan de Nul, ¶ 168; Tatneft Jurisdiction, ¶ 147; Maffezini, ¶ 52. 
18 CSOB, ¶ 20. 
19 Facts, ¶ 23. 
20 Facts, ¶ 24. 
21 Facts, ¶ 27. 
22 ibid. 
23 Facts, ¶ 26. 
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Respondent by expanding routes for cross-continental travel that generated significant 

cash flow.24 These facts further highlight the commercial nature of the Claimant’s 

investment. 

40. Additionally, the tribunal in CSOB v. Slovak case held that the steps taken by CSOB to 

solidify its financial position by attracting private capital and restructuring its enterprise 

are measures that any private bank might take to strengthen its financial position.25 

Similarly, the aforementioned activities provide the tribunal with evidence that the 

Claimant was conducting commercial activities like any aviation company would do to 

put themselves in a better economic situation.26 Thus, Claimant’s investment should not 

be attributed to Bonooru under Article 5 of ARSIWA. 

c. Claimant was not instructed, directed, or controlled by the State under 

Article 8 of the ARSIWA 

41. Article 8 of the ARSIWA provides that when a “person or group of persons is in fact 

acting under the instructions of, or under the direction or control of, that State in 

carrying out the conduct.” Therefore, the entity in question must be acting under the 

instruction, direction, or control of the State for it to be attributable under this Article. 

42. In regards to State instruction, the tribunal in EnCana v. Republic of Ecuador case held 

that the enterprise was attributable to the State because it acted under the direct 

instruction of the President and was under government supervision.27 On the contrary, 

the tribunal in Almås v. Poland held that there is no evidence that demonstrates 

instruction28 as no order was issued from the Polish authorities regarding the 

termination of the lease agreement. Hence, the tribunal decided that the requirement of 

instruction was not satisfied in that case.29 

43. In the case at hand, Claimant was not instructed by Bonooru to invest in Mekar. No 

evidence demonstrates the existence of such government order when the Claimant filed 

its bid in the tendering process.30 Although the Claimant benefitted from Bonooru’s 

Horizon 2020 Project, nothing suggests that the latter had issued any instruction related 

 
24 Facts, ¶ 30. 
25 CSOB, ¶ 25. 
26 Tatneft Jurisdiction, ¶ 148. 
27 EnCana, ¶ 154. 
28 Almås, ¶ 271. 
29 Almås, ¶ 270. 
30 Facts, ¶¶ 22-23. 
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to the Claimant’s business activities. The participation of the Claimant was solely based 

on its potential in enhancing the aviation network available to prospective tourists.31 

44. Even if there exists an alignment of interest between the Claimant and Bonooru, it does 

not constitute instruction as confirmed by the tribunal in Ortiz v. Algeria.32 The tribunal 

held that such concordance of interest is ambiguous; a particular business behavior 

might result from different business strategies and pricing perspectives as opposed to 

state instruction especially when there exists an absence of evidence pertaining to the 

State’s instruction.33 In conclusion, there is no evidence that demonstrates the existence 

of State instruction for the purposes of attribution under Article 8. 

45. On the issue of direction by the State, the tribunal in Marfin v. Cyprus held the 

necessity of relevant evidence to prove the element of instruction. For instance, when 

the State was using its ownership interest in a corporation to achieve a particular 

result.34 The same standard was applied by the tribunals in Hamester v. Ghana and 

InterTrade v. Czech Republic.35 However, no such demonstrated evidence exists which 

suggests direction from Bonooru regarding the specific conduct of Caeli Airways.36 

Accordingly, the requirement of direction is not satisfied. 

46. Regarding the requirement of control, arbitral tribunals in Gavrilovic v. Croatia and 

Jan de Nul. v. Egypt confirmed that two cumulative criterias must be fulfilled to 

establish effective control, namely the general control over the Claimant and specific 

control over the conduct of the investment.37 

47. Concerning the general control test, the tribunal in Muhammet v. Turkmenistan decided 

that general control over an entity should be demonstrated at all relevant times.38 

However, at the time the investment was made, Vemma’s shares were mostly owned by 

private entities.39 Moreover, Claimant’s Board of Directors are predominantly private 

individuals instead of government officials.40 Where private individuals dominate the 

board of directors, it becomes a rational corollary that such individuals hold more 

power over decision making within the Claimant as the  process was determined by a 

 
31 Facts, ¶ 28. 
32 Ortiz, ¶ 259. 
33 Ortiz, ¶ 260. 
34 Marfin, ¶ 679; 691. 
35 Hamester, ¶ 200; InterTrade, ¶ 194.  
36 Facts, ¶ 22. 
37 Gavrilovic, ¶ 828; Jan de Nul, ¶ 173. 
38 Muhammet, ¶ 776. 
39 Facts, ¶ 10. 
40 Annex IV, Line 1570. 
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majority vote.41 Accordingly, no evidence demonstrates any element of control by the 

government of Bonooru at all times. Thus, the general control test is not fulfilled. 

48. As to the issue of specific control, the tribunal in White Industries v. India decided that 

Coal India was not attributable under Article 8 due to the testimonial record and 

documentary which expressed that Government of India was not involved in the 

specific act being questioned.42 

49. On the contrary, no such evidence demonstrated State involvement in Claimant’s 

investment decisions. This is apparent throughout the tendering process and business 

activities conducted by Claimant, where there was no involvement of Bonooru 

authorities.43 

50. Even if the Respondent contends that Claimant received subsidies from Bonooru, it is 

not related to the investment. This is due to the fact that the investment was made in 

January 201144  while the first subsidy under the Horizon 2020 Project was received in 

October 2011.45 Therefore, it can be construed that the investment itself was not reliant 

on Bonoorian government funds. Referring to the facts surrounding the present case, 

the requirement of specific control is not fulfilled. Considering both general and 

specific control tests are not met, consequently, the effective control test is not satisfied. 

51. In conclusion, since elements of instruction, direction, and control are not satisfied in 

the present case, Claimant shall not be attributed under Article 8 of the ARSIWA. 

52. As Claimant’s actions are not attributable to Bonooru, Claimant may bring claims in 

the present dispute. 

  

 
41 PO 3, ¶ 3. 
42 White Industries, ¶ 8.1.21; Masdar, ¶ 171. 
43 Facts, ¶ 22. 
44 Facts, ¶ 24. 
45 Facts, ¶ 28. 
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II. AMICUS CURIAE SUBMISSION  

53. Article 9.19 of the CEPTA and Article 41(3) of the ICSID AF Rules allows non-

disputing parties to submit amicus curiae submissions. Those provisions governed 

several criterias that must be fulfilled, applicable to both the amici and the submission. 

Additionally, referring to Article 9.20 of the CEPTA, UNCITRAL Rules on 

Transparency shall apply in the present proceeding. 

A. The amicus submission by CBFI should be accepted 

i. CBFI is an independent amicus curiae 

54. The Respondent may argue that the amicus submission from CBFI must be rejected on 

the grounds of conflicting interests as the LLC, a member of CBFI which had advised 

Vemma before, also participated in this proceeding.46 

55. However, contrary to Respondent’s contention, LLC was not advising Claimant in the 

present proceeding. Instead, LLC was merely advising Vemma in respect of potential 

litigation funding and funders. Therefore, it did not have a direct financial interest in 

the outcome of the present case.47 

56. Even if LLC was related with Claimant, the amici in the present proceeding is CBFI, as 

such the relationship between LLC and Claimant should not disrupt the independence 

of CBFI as a whole. Because even though both LLC and Claimant are members of the 

CBFI, it does not necessarily mean there exists a conflict of interest between CBFI and 

the Claimant because of the mere membership of LLC. 

ii. CBFI submission assist the Tribunal 

57. In accordance with Article 41(a) of ICSID AF Rules and Article 4(3)(b) of UNCITRAL 

Transparency Rules, amicus curiae submission should assist the Tribunal in 

determining factual or legal issues related to the proceeding by bringing a perspective, 

particular knowledge or insight that is different from that of the disputing parties. The 

Tribunal in AS PNB Banka v. Latvia, has confirmed this approach.48 

58. CBFI provides a new perspective regarding Bonooru’s business landscape.49 This fact 

provides the Tribunal with factual issues on how Bonooru’s businesses operate to assist 

the Tribunal on the issue of attribution. The issue of attribution under Article 5 of the 

ARSIWA for example, demands a case-to-case basis assessment which requires a 

 
46 Mekar’s Application to Bar the Amicus Submission by the CBFI, Line 780. 
47 PO 3, ¶ 12. 
48 Banka, ¶ 51. 
49 Amicus Submission by the CBFI, Line 545. 
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thorough analysis of the history, society, and tradition of a State.50 By providing facts 

regarding Bonooru’s business landscape, CBFI’s submission could assist the tribunal in 

deciding the jurisdictional matter at hand. Moreover, CBFI offers its expertise 

regarding the business circumstance within Bonooru as it is the national leader in 

public policy advocacy on national and international business within Bonooru. 

59. Through its submission, CBFI has provided that “The regulatory framework in 

Bonooru introduced through inter alia the Corporations Act 1969, the Privatisation of 

Enterprises Act 1972, the Air Corporation (Amendment) Act 1984 fosters market 

competition among business entities.”51 This view was not previously shared or 

expressed by any of the disputing parties, therefore it has provided the tribunal with a 

different perspective which assists the tribunal. 

iii. CBFI has a significant interest in the present dispute 

60. In accordance with Article 41(3)(c) of ICSID AF Rules and Article 4(2)(d) of 

UNCITRAL Transparency Rules, CBFI must clearly describe its interest for its 

submission to this arbitration. 

61. Referring to the Infinito Gold v. Costa Rica case, it is provided that significant interest 

can be established through the purpose of the entity that submits the amicus curiae.52 

Accordingly, the tribunal in Eco Oro v. Columbia agreed with the definition of 

“significant interest” where the applicant for amici must demonstrate that the outcome 

of the arbitration may have a direct or indirect impact on the rights or principles the 

applicant for amici represents and defends.53 The same approach was echoed in Apotex 

v. USA case.54 

62. In the case at hand, the purpose of the CBFI is to represent Bonoori investors investing 

in the Greater Narnian region and internationally. This is corroborated by the fact that 

thirty-eight members of the CBFI hold investment rights in Mekar. More importantly, 

two members, SRB Infrastructure and Wiig Wealth Management Group are currently 

pursuing claims against the Respondent under Chapter 9 of CEPTA.55 

63. As such, CBFI has significant interest since the decision being made in this arbitration 

could affect its members directly or indirectly as the award necessarily deals with 

 
50 ARSIWA Commentary to Art. 5, ¶ 6. 
51 Amicus Submission by the CBFI, Line 545. 
52 Infinito Gold, ¶ 36. 
53 Eco Oro, ¶ 34 
54 Apotex PO 4, ¶ 38. 
55 Amicus Submission by the CBFI, ¶ 6. 
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interpretation of the investor-State dispute settlement.56 Therefore, CBFI has a 

significant interest in the present dispute. 

iv. CBFI files its amicus brief in pursuit of public interest  

64. CBFI files its amicus pursuant to the public interest. The tribunal in Apotex v. USA 

confirmed the definition of public interest as something that affects individuals or 

entities beyond disputing parties.57 

65. As the national leader in public policy advocacy on national and international business 

issues, CBFI has a strong focus on fostering a strong, competitive economic 

environment that facilitates growth and development of Bonooru as well as the Greater 

Narnian region. With the many businesses of all sizes, sectors, and regions of 

Bonooru58 under its wing, CBFI submits that the outcome of the present proceeding 

will have a global impact on the public interest.59 

66. Public interest could also be inferred as increasing transparency, this approach was 

taken by the tribunals in Biwater Gauff v. Tanzania and Methanex v. United States case, 

where the tribunals affirmed the acceptance of amicus would increase transparency in 

investor-State arbitration proceedings to the benefit of the parties.60   

67. Referring to those facts, it is apparent that CBFI also serves a public interest, since the 

interpretation of investor-State dispute settlement provisions of current and future 

investment agreements in Respondent is important for all Bonoori businesses, which 

are frequent investors in Respondent and have made sizable contributions of capital.61 

Hence the outcome of this arbitration would affect all businesses, future investors, and 

the economic situation in Bonooru beyond the disputing parties.62  In conclusion, the 

requirement of public interest is satisfied.  

B. The amicus submission by external advisors to CRPU should be rejected 

i. The external advisors to the CRPU’s amicus curiae raise a matter outside the 

scope of the dispute 

68. Article 4(4)(d) of UNCITRAL Transparency Rules, Article 41(3) of ICSID AF Rules, 

and Article 9.19(3) of the CEPTA provide that amicus submission should not raise a 

 
56 Amicus Submission by the CBFI, ¶ 9. 
57 Apotex PO 4, ¶ 42. 
58 Amicus Submission by the CBFI, ¶ 2. 
59 Amicus Submission by the CBFI, Line 555. 
60 Biwater PO 5, ¶ 51; Methanex Jurisdiction, ¶ 22  
61 Amicus Submission by the CBFI, ¶ 9. 
62 Amicus Submission by the CBFI, ¶ 8. 
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matter outside the scope of the dispute. Consistently, the tribunal in Von Pezold v. 

Zimbabwe held that amicus submission should not extend beyond the disputed issue.63 

69. Throughout the ongoing proceedings between Claimant and Respondent, jurisdiction 

ratione legis is not a subject matter that is being disputed. In the same vein, none of the 

parties to this dispute had submitted an issue of ratione legis. Thus, the issue of ratione 

legis is beyond the scope of the disputed issue.64 

70. The tribunal in Apotex v. Canada, affirmed that previous tribunals have considered that 

questions of jurisdiction are not among the matters on which it is appropriate to receive 

submissions from non-disputing parties.65 The same approach is also taken in UPS v. 

Canada case80 as jurisdictional matters should be challenged by the disputing parties.66 

71. Alternatively, even if the jurisdictional question was within the scope of the dispute, the 

issue ratione legis of the Tribunal would unduly or prejudicially burden the Claimant as 

it should only respond to the Respondent’s contention not contentions brought by non-

disputing parties. By submitting a new jurisdictional issue, it would burden the 

Claimant since they have to fend off new contentions raised by a non-disputing party. 

As such, the external advisors to the CRPU’s submission should be rejected. 

72. The tribunal in RFP v. Canada decided that if they were to grant leave to the amicus 

submission, it would unnecessarily burden the disputing parties by imposing further 

work, time and expense.67 Equally, if the issue of ratione legis were to be accepted 

presently, it will impose further expense on the Claimant’s side, potentially disrupting 

their standing in this proceeding. Moreover, it would impose further work to establish 

jurisdiction since the Claimant would need more time responding to non-disputing 

party allegations. Thus, the External Advisors to the CRPU’s submission should be 

rejected since it would unnecessarily burden the Claimant. 

  

 
63 Von Pezold, ¶ 60. 
64 Notice of Arbitration, ¶ 31; Response to the Notice of Arbitration, ¶ 23. 
65 Apotex PO 2, ¶ 32. 
66 UPS Amicus, ¶ 71. 
67 RFP, ¶ 4.8. 



TEAM TANAKA Memorial for Claimant 

 

16 

 

III. RESPONDENT HAS VIOLATED ITS OBLIGATION TO AFFORD FAIR AND 

EQUITABLE TREATMENT SET FORTH IN ARTICLE 9.9 OF CEPTA 

73. Respondent’s obligation under Article 9.9 (2) of the CEPTA to accord FET includes the 

obligation not to deny justice, to afford fundamental due process, and to not act in an 

arbitrary and abusive manner. In this case, Respondent should be held responsible as 

(A) the Mekari Court have denied justice to Claimant’s investment, (B) Respondent has 

violated fundamental due process, (C) Respondent’s had discriminated against 

Claimant, and (D) Respondent’s actions taken together constitutes as a creeping 

violation of FET. 

A. Mekari Court has denied justice to Claimant’s investment 

74. A State commits denial of justice where it administers justice in a seriously inadequate 

manner68 which offends or shocks a sense of judicial propriety.69 This is exactly what 

Claimant has fallen victim to in the present dispute. Respondent’s conduct had 

amounted to a denial of justice, in light of (1) the delay in entertaining Claimant’s suit 

which resulted with (2) a judgment that had offended a sense of judicial propriety, in 

addition to (3) enforcing an award that had been set aside at the seat of the arbitration. 

The Tribunal must consider all the relevant circumstances which paints the overall 

picture of the Respondent’s breach in this regard.70 

i. Claimant had experienced undue delay 

75. As a result of the airfare caps imposed by the CCM after the First Investigation, 

Claimant filed an application against the CCM on 27 March 2018 to Mekari Court.71 

76. Despite the need for an immediate hearing, the proceeding was scheduled by the 

Mekari Court only after 13 months had passed in April 2019.72 Not a single 

commencement or progress was made during this period. 

77. In assessing the claim for undue delay, the Tribunal should refer to the approach 

adopted by the tribunals in White Industries v. India73, Jan De Nul v. Egypt74, and 

Chevron v. Republic of Ecuador.75 In those aforementioned cases, the tribunals 

considered the following factors: (a) whether the case was complex or technical, (b) 

 
68 Azinian, ¶ 102. 
69 ELSI, ¶ 128; Mondev, ¶ 123. 
70 Krederi, ¶ 449. 
71 Facts, ¶ 44. 
72 ibid. 
73 White Industries, ¶ 11.4.19. 
74 Jan De Nul, ¶ 4.2.2. 
75 Chevron, ¶¶ 8.24, 10.4. 
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whether the need for swiftness is present, (c) behavior of the Court. Applying these 

factors to the present case, the facts surrounding the case do not justify the delay. 

a. The case is neither complex nor highly technical 

78. The assessment of unlawful judicial delay is to be determined on a case-to-case basis.76 

The tribunals in White Industries v. India77 and Jan De Nul v. Egypt78 concluded that 

despite taking seven and ten years respectively to resolve a case, no undue delay was 

founded due to the complexity of the case. 

79. As opposed to the aforementioned cases, the Claimant’s case before the Mekari Court 

was not a highly technical issue. This factor can be assessed in light of, inter alia, the 

need to produce expert reports or the need of extensive analysis inherent to the 

complexity of the matter to be settled.79 In Jan De Nul v. Egypt, the case was complex 

due to the need of geographical consideration, for instance: the volume of the soil and 

component of the rock to be dredged.80 

80. In the case at hand, the analysis had already been conducted by the CCM in its report of 

investigation.81 No further report was not required or requested by the Mekari Court, as 

such, the 13 months delay could not have been caused by the complexity of such 

materials.82 Such an argument has seen recognition under the case of White Industries 

v. India.83 

b. There is a need for swiftness in resolving the case 

81. The tribunal in White Industries v. India held that the need for swiftness relates to the 

urgency regarding the need of redressal of the case that needs to be prioritized.84 The 

airfare caps were imposed by the CCM during the economic crisis in the Respondent 

State.85 These factors taken together are bound to adversely aggravate Claimant 

condition. 

82. The need for swiftness is particularly convincing in Claimant’s case as it weighs 

heavily upon Caeli Airways’ decision-making in regards to the management of its 

 
76 Schreuer Principle, ¶ 119; UNCTAD FET, ¶ 81. 
77 White Industries, ¶ 10.4.10. 
78 Jan De Nul, ¶ 204. 
79 ibid, ¶ 204. 
80 ibid, ¶ 221. 
81 Facts, ¶ 45, 49. 
82 Jan de Nul, ¶ 204; White Industries ¶ 10.4.10; 
83 ibid. 
84 White Industries, ¶¶  5.2.13, 10.4.10 
85 Facts, ¶ 39. 
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operational costs, pricing, and strategies to prevent further losses due to the fluctuating 

state of the MON currency.86 During this period of crisis, Claimant’s financial situation 

is consistently deteriorating.87  

83. While the tribunal in White Industries v. India held that criminal cases may be 

prioritized,88 it was equally clear that commercial cases cannot be permitted to 

languish.89 Equally, an overcharged docket merely explains but not justifies delays 

arising from languish.90 

c. Mekari Court was not acting in an appropriate manner 

84. An assessment of the behavior of a court hinges on whether it has been productive in 

adjudicating the case with the time it was given.91 A measure of whether a delay was 

undue necessarily considers the progress achieved by a court in face of the time 

elapsed.92 

85. Presently, Respondent may attempt to rely on the caveat of court congestion within the 

Respondent State in justifying its delay. However, this has been a prolonged issue since 

1980.93 Such court congestion can only justify temporary delays which must be swiftly 

and efficiently resolved.94 The Respondent however had only taken measures 34 years 

later to address the issue in 2014 by enacting Executive Order 5-2014.95 

86. Thus, where such measures had only been taken so late into the present, this reasoning 

cannot operate as a defense to a denial of justice claim.96 It is evident that the judicial 

machinery of Respondent is defective,97 amounting to a systemic problem98 that fulfills 

the threshold of denial of justice. 

ii. The summary judgment by Mekar’s High Court offends judicial propriety 

87. Claimant’s claim suffered premature dismissal which shocks a sense of judicial 

propriety.99 In reaching the June 2019 judgment, Mekar’s High Court relied on the 

balance of convenience to dismiss Claimant’s appeal under the Executive Order 5-

 
86 Annex IX, Line 1958; Facts, ¶ 43. 
87 Facts, ¶¶  55, 64. 
88 Facts, ¶ 13. 
89 White Industries, ¶¶ 10.4.17 – 10.4.21. 
90 ibid. 
91 ibid, ¶ 10.4.18; Toto, ¶ 165. 
92 Chevron, ¶ 256.; H&H, ¶ 406. 
93 Facts, ¶ 13. 
94 Chevron, ¶ 264. 
95 Facts, ¶ 8. 
96 White Industries, ¶ 11.3.2. 
97 Chevron, ¶¶ 250, 263. 
98 Bridgestone, ¶¶ 221-222. 
99 ELSI, ¶ 128; Mondev, ¶ 123; Loewen, ¶ 131. 
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2014.100 Claimant would not argue against the validity of such legal instrument but 

rather to submit that it cannot be exercised without minimally providing adequate 

justice in its legal system. 

88. The circumstances of the present case were not merely a disagreement between 

Claimant and Mekar’s High Court in regards to the latter’s reasoning; rather it was a 

lack of reasoning on the latter’s part. As will be discussed infra, Mekar’s High Court is 

required to provide a proper and credible reasoning for its decision.101 

89. Claimant understands that it is not the function of the Tribunal to review or correct the 

application of Respondent’s national law.102 Rather, its function is to assess whether the 

substantive outcome of the decision had breached Article 9.9 of the CEPTA.103 To this 

end, the tribunal in Mondev v. Egypt assessed the properness and credibility of the 

decision.104 Failure to satisfy these criterias would shock a sense of judicial propriety 

which amounts to a denial of justice. 

90. In this vein, “a sense of judicial propriety” refers to well-reasoned, understandable, and 

coherent105 within the domestic court judgment. A simple error will not per se violate 

this test, but ignoring the most significant particularities will do.106 

91. In examining Claimant’s claim, the passage of reasoning provided by Mekar’s High 

Court does not provide any legal enlightenment regarding the most significant material 

aspect.107 Mekar’s High Court reached its conclusion merely by virtue of Caeli 

Airways’ capacity for financial recovery108 instead of providing any legal reasoning or 

analysis regarding the CCM’s initiation of the First Investigation under the MRTPA.109 

92. Notwithstanding those justifications, a failure to treat Claimant’s main claim and its 

defense on the merits without comprising a tenable legal and factual analysis is 

unacceptable.110 Mekar’s High Court prevented Claimant from having access to justice 

by dismissing their ability to thoroughly discuss the merits before the judges.111 

Mekar’s High Court has failed to conduct a proper analytical process on the significant 
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aspects that suffices the burden of rationality.112 Such judicial outcome impairs the 

substantive protections of the law to the effect that a denial of justice emerges.113 

iii. The enforcement of an award that has been set-aside has violated international 

law 

93. Mekar’s High Commercial Court still enforced the set-aside award on 23 August 2020, 

even though it was tainted with the issue of bribery.114 Enforcing such an arbitral award 

grossly violates the New York Convention which Respondent is a party.115 

94. The Respondent may argue that the decision to enforce the foreign set aside-award by a 

civilized nation is autonomous and does not mean all jurisdictions have to follow such a 

view.116 The use of the term “may” under Article V(2)(b) of the New York Convention 

indicates that a refusal of enforcement based on public policy is an option under the 

said convention.117 

95. Although the New York Convention does not define the scope of public policy, Jan 

Paulsson stated that public policy may bar the enforcement when the grounds of 

annulment were internationally recognized.118 Such internationally recognized grounds 

includes bribery, corruption, and fraud as these actions were condemned under most 

national laws and international conventions.119 

96. Reference can be made to the approach adopted by the tribunal in EDF v. Romania to 

assist the Tribunal in its assessment of the alleged conduct of bribery.120 To reconcile 

the issue of Mr. Cavannaugh’s bribery, the standard of proof to be satisfied is one of 

clear and convincing evidence.121 In this regard, the CILS report consisting of i) the 

leaked audio tape in addition to the conversation transcript and ii) the leaked 

correspondence with the SCC Secretariat, satisfies this evidentiary threshold.122 

97. Thus, even if the Tribunal accepts the discretionary nature123 of Article V(2)(b) of the 

New York Convention, such discretion should not be exercised in present dispute. 
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Enforcement of the awards that contravenes the public policy124 constitutes injustice in 

respect to Claimant as an investor and raises a dangerous precedent. 

B. In any case, Respondent violated the fundamental due process 

98. Should the Tribunal not be persuaded that Claimant has been denied justice, the 

Respondent nonetheless failed to accord fundamental due process under Article 9.9 of 

the CEPTA. Despite the incorporation of the term “fundamental”, the liability threshold 

to be satisfied is nonetheless lower than a denial of justice.125 Administrative process by 

Respondent’s administrative officials to Claimant investment was carried out in a 

manner that can, at best, be described as opaque. 

99. A lack of due process may occur in the context of judicial and administrative 

proceedings.126 The latter demands a lower threshold,127 where transparency and candor 

are lacking.128 The Claimant is not disputing any indication of a breach of fundamental 

due process in judicial proceedings129 but rather one of administrative proceedings. 

100. Claimant rests its case for due process under the following grounds: i) the conduct of 

the CCM in exercising their discretionary power in the First Investigation was not 

transparent130 and ii) Claimant has never been provided the opportunity to express its 

view.131  

i. The CCM’s exercise of its discretion under the MRTPA was lack of transparent 

manner 

101. It is undisputed that the conduct of the CCM is governed under the MRTPA which 

provides the discretion—only under exceptionally rare circumstances—to conduct suo 

moto investigation against corporations owning less than the required 50% market 

share under Chapter 3 Article (2)(a).  However, the tribunal in Deutsche Bank v. Sri 

Lanka ruled that the obligation of due process extends beyond the mere existence of a 

legal basis, but also requires a rationale without any prejudice of law.132 Lacking such 

qualities may lead to a lack of transparency which ultimately breaches due process.133 
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102. Claimant emphasizes that despite providing some degree of reasoning,134 the CCM had 

failed to properly elaborate its decision to initiate suo moto investigation by combining 

both the Caeli Airways’s and Royal Narnian’s market share in an unprecedented 

manner under the MRTPA.135 The CCM should not have acted the way it did, noting 

the significance of the number of market shares does indicate the degree of monopoly 

power. 

ii. Claimant has never been provided the opportunity to express its view 

103. The tribunal in Amco v. Indonesia stated that when an administrator had decided in 

advance not to take into account any argument of the investor, it would amount to a 

breach of due process.136 The Claimant emphasizes that Respondent did not 

communicate with the Claimant vis-à-vis the opportunity to respond to the allegations. 

That is not only non-transparent, but it is also an evident violation of basic fairness and 

due process.137 

C. Respondent’s refusal to grant the subsidy under Executive Order 9-2018 was 

discriminatory 

104. Conduct is considered as “discriminatory” when one is compared to the other are in a 

(i) similar case (ii) yet treated differently (iii) without reasonable justification.138 

Taking into account the impact of such measures.139 

105. Differential treatment has been taken towards Claimant in the context of subsidy under 

Executive Orde 9-2018. There were two foreign airlines with a comparable situation 

that were operating in the Respondent State; Star Wings and Jet Green. Both of them 

received subsidies when Claimant did not, albeit the fact that they received a subsidy 

from their home State.140 Notably, the Respondent refused Claimant’s request and 

provided no reasonable justification at all.141 Put differently, there is no doubt that the 

refusal of subsidy was discriminatory. 

D. In any event, Respondent’s actions taken together amounts to creeping 

violation of Claimants’ investment 
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135 Facts, ¶ 36. 
136 Amco, ¶ 202. 
137 Amco, ¶ 198. 
138 Saluka, ¶ 313; Ulysseas, ¶ 293; Lemire Jurisdiction, ¶ 261; Electrabel, ¶ 175. 
139 El Paso, ¶ 305; Siemens, ¶ 321; Ulysseas, ¶ 293; Siemens, ¶ 321; Occidental Exploration, ¶ 177. 
140 Facts, ¶ 46. 
141 Facts, ¶ 46. 



TEAM TANAKA Memorial for Claimant 

 

23 

 

106. In assessing whether the FET standard has been violated, the Tribunal must assess the 

overall circumstances of the case and determine whether the combination of measures 

taken together142 had coerced Claimant.143 While, the concept of creeping violation is 

commonly applied to expropriation, the tribunals in El Paso v. Argentina, 144 PSEG 

Global v. Turkey,145 and Gold Reserve v. Venezuela146 has recognized its applicability 

under the FET standard. In the context of FET, it does not occur when the act is 

considered individually, it nonetheless found that when all of those measures were 

considered together rise a degree of violation.147 The cumulative effect148 of 

Respondent’s measures is linked by an underlying purpose.149 

107. From September 2016163 onwards, Respondent took a series of measures which 

according to the Claimant caused considerable harm to its investment, particularly in 

Caeli Airways, which ultimately led to the sale of the Claimant’s investment and end 

up resulting in the sale of Claimant’s investment which has no other prospect for 

recovery.150 

108. The Respondent’s actions were driven by a common underlying goal which is to coerce 

the sale of Claimant assets in its investment in Caeli Airways. To obtain an overall 

picture, the Tribunal has to revisit the causes of the sale of the Claimant’s investment. 

109. Despite its declining revenues during the fall and winter quarters, Claimant has 

mitigated their losses as a result of their summer and spring earnings.151 By June 2016, 

Caeli Airways had become the only consistently profitable carrier operating within the 

Respondent State.152 However it was only from September 2016 after the CCM 

imposed airfare caps to prevent supra competitive profits,153 followed by Respondent’s 

measures during the crisis in late 2016 that Caeli Airways began to struggle in securing 

a steady stream of revenue in 2017.154 This illustrates that despite struggling in such 
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peak crises, there was no reason for Claimant to sell its investment prior to 

Respondent’s measures. 

110. It is, therefore, to be assumed that such a sale was due to other reasons. One such 

reason can only have been the perceived lack of prospects of recovery from the loss of 

value suffered by Claimant until the date of their sale. 

111. Claimant submits that the following sequence of events was the prevailing reason for 

the sale of its investment. First, on 30 January 2018, Respondent passed a decree 

requiring all companies operating in the country to offer goods and services 

denominated exclusively in MON155; Second, on 25 September 2018, the President 

passed Executive Order 9-2018, granting subsidies to airlines to alleviate some of the 

airline industry’s concerns with the exception of Caeli Airways156; and Third, disputing 

the validity of bona fide higher offer of its sale of investment directed to Claimant 

following with their effort to bribe the arbitrator adjudging this matter.157 

112. Having used nearly identical characteristics as airlines who received subsidies from 

their home country, no other foreign airlines were subjected to the same relentless and 

inflexible attacks as Claimant.158 In the view of the tribunal in RosInvest v. Russia, 

these organized actions can only be understood as steps under a common denominator 

in a pattern to destroy Claimant investment and gain control over its assets.159 Although 

Claimant has made efforts to fill complaints to relevant authorities, no response was 

forthcoming.160 This could not be said as the mere pure probability or circumstantial 

inference.161 

113. Respondent was not lenient in providing a fallback plan and did not extend any help 

during the crisis to Claimant.162 Following the tribunal in Rompetrol v. Romania, the 

failure of Respondent to avoid the adverse effects to Claimant has violated the FET.163 
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IV. THE TRIBUNAL SHOULD ORDER COMPENSATION TO CLAIMANT 

114. The Permanent Court of International Justice in its Chorzów Factory judgment 

established that the customary standard of reparation is that of full reparation.164 This 

standard seeks to eliminate all consequences of the illegal act and re-establish the 

condition of the injured party as if the wrongful act had never been committed.165 

115. The compensation can be granted when restitution is not plausible166 as it is in the case 

at hand. The Claimant asks the Tribunal to find that (A) the qualifying prerequisites for 

compensation are satisfied, and (B) the Fair Market Value should be regarded as the 

standard of compensation. 

A. The Claimant is entitled to compensation as the prerequisites for 

compensation have been met 

116. The ongoing financial crisis and increasing inflation rate in Respondent State in March 

2017167 was a turning point for Claimant’s investment. Thus, bearing the burden of 

proof,168 Claimant submits that the requirements for compensation are satisfied as to 

the following: i) existence of causality169 and that ii) the damages suffered are not too 

remote, speculative, or uncertain.170 

117. The element of causality requires the existence of a cause-effect relationship connected 

by a logical link between the alleged wrongful action and the damages sustained.171 The 

factual and legal causation must be present.172 This two-tier test are satisfied when: 

first, the State’s conduct actually renders the occurrence of the consequences in 

question; and second, that cause is having a legal significance.173 

118. Accordingly, Claimant submits that the cause of its losses can be traced to the actions 

of Respondent’s judicial and administrative authorities encompasses, particularly: the 

Mekari Court’s refusal to remove the airfare caps which severely affected Claimant’s 

decision-making capacity resulting in economic viability;174 the enforcement of an 

award that had been set-aside which resulted with the sale of its investment at a much 
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lower value;175 and ultimately the initiation of the CCM’s First Investigation which 

resulted with the imposition of airfare caps. Those aforementioned conducts were the 

cause of the failure of Claimant’s investment.176 

119. Consequently, the effect of Respondent’s measures was that Claimant’s business plans 

could not be achieved, its market position was destroyed,177 and its capacity to generate 

profits impaired and crippled; ultimately undermining any chance of profitability.178 

The causal link has also been proven by the fact that the proximate logical chain leads 

from the Respondent’s wrongful acts179 to the loss in value of Claimant’s investment 

which was valued only at USD 400 million by Respondent.180 

120. The second element to be fulfilled is that the damages invoked should be assessed with 

reliable and known evidence181 and cannot be too remote or inconsequential from the 

State’s wrongful act.182 Accordingly, in the absence of speculative factors,183 the 

Tribunal should order Respondent to grant compensation.184 

B. The Compensation granted should correspond to the Fair Market Value of 

Claimants’ investment 

i. The compensation standard can be imported from the 2006 Arrakis – Mekar 

BIT 

121. The proper method to fully compensate for Claimant’s losses is through compensation 

valued at the fair market value. This can be achieved through the operation of the MFN 

clause incorporated under Article 9.7 of the CEPTA to import the fair market value 

standard contained in Article 13 of the 2006 Arrakis – Mekar BIT. 

122. While Article 9.7 (2) of CEPTA does limit the application of the MFN clause, the final 

sentence of this article provides that the limitation towards substantive provisions only 

applies absent measures taken pursuant to it. This restriction of substantive norms does 

not apply presently, as compensation under fair market value has been accorded 

numerous times under the 2006 Arrakis – Mekar BIT.185 
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123. This is distinct from the nature of importation of dispute settlement mechanisms, given 

the fact that the compensation standard does not relate to the consent of the parties,186 

the admissibility187 or jurisdictional requirements.188 

124. The breach of the MFN clause under CEPTA is founded when Respondent failed to 

accord “treatment that is no less favorable” than that it has accorded to other foreign 

investors. Thus, the Tribunal should examine what constitutes “treatment” under the 

basic treaty. Given the fact that the Treaty itself nowhere has the definition of 

treatment. The Tribunal should consider the approach made by the tribunal in the case 

of AWG Group v. Argentine interpreted in a broad manner as “the rights and privileges 

granted and the obligations and burdens imposed by a Contracting State on investments 

made by investors covered by the treaty.”189 The tribunal in the case of Siemens v. 

Argentine has stated that “treatment in its ordinary meaning refers to behavior in 

respect of an entity or a person.”190 Treatment also covers most, if not all, of the so-

called substantive protections of such treaties.191 

125. Irrespectively, the application of the MFN clause to the importation of substantive 

norm of the fair market value standard in the present case is permissible192 since it is: 

(a) in line with the ejusdem generis principles, (b) Claimant and the Arrakis investors 

are in like circumstances, and (c) the imported norm was more favorable than the rule 

in the basic treaty. 

a. Importation of MFN clause is in accordance with ejusdem generis 

principle 

126. Under the ejusdem generis principle, the MFN clause can only be used to import the 

provision that has the same framework set by the clause and relates only to the subject 

matter for which the clause has been stipulated.193 In this case, Claimant wishes to 

import the “fair market value” standard under Article 13 of the 2006 Arrakis – Mekar 

BIT to replace the less favorable “market value” standard under Article 9.21 of the 

CEPTA.  
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127. Claimant is not trying to import entirely new substantive norms; rather those norms fall 

within the same subject matter, that is the standard of compensation taken to quantify 

the amount of compensation to which the Claimant is entitled to. This scenario will not 

impede the very tenets of the ejusdem generis rule as understood by extensive case 

law.194 

128. As applied to the CEPTA, the outer limits set by the ejusdem generis rule are broad 

enough to encompass substantive norm importation within the meaning of the treaty’s 

MFN clauses. Such importation would not violate the canons of treaty interpretation 

under the VCLT,195 since the absolute exclusion of the dispute settlement provision is 

explicitly stated under CEPTA. Thus, one cannot reason that the substantive provision 

must be deemed to be excluded in the same manner in the absent of such absolute 

languange. 

b. The Claimant and the Arrakis investors are in like circumstances 

129. The comparison test is inherent to the nature of MFN provision.196 The objective of this 

test is to observe the advantages to the Claimant, namely a treatment no less favorable 

than the one granted to third parties.197 Like circumstances can be established through a 

variety of criteria for comparison with a certain degree of flexibility depending on the 

case-to-case basis including the same business or economic sector,198 same economic 

sector and activity,199 less like but available comparators,200 and direct competitors.201 

130. In the present case, Claimant and Arrakis investors amongst which are Star Wings and 

Jet Green constitute as foreign investors.202 Both are part of the same sector, competing 

in operating in the same airline industry and suffering in an economic crisis in the 

Respondent’s State,203 albeit Respondent might argue that they differ significantly in 

market share and business strategy.204 To address that point, the tribunal in the case of 

Methanex v. United States established that when no identical comparator exists, a less-
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like comparator is permissible.205 Thus, Claimant’s investment can be said to be in 

similar situations to investors from Arrakis.  

c. The Tribunal should apply the Fair Market Value as the more favorable 

norm 

131. In invoking the provision of another treaty through the MFN clause, difficulties may 

arise as to what is more favorable i.e which clause gives better treatment to the 

Claimant.206 To fully compensate for the losses, Claimant submits that the fair market 

value standard is more favorable for the investor. 

132. As explained by the tribunal in CME v. the Czech Republic, the fair market value is the 

price that a willing buyer would pay to a willing seller when both have full information 

about all relevant circumstances.207 The market value of Claimant’s investment has 

never been established in the present case. Market value is defined as the price that was 

based on Claimant's net book value, constituted the sum of the net surplus and the 

liabilities.208 In the absence of such a feature, the fair market value standard should 

prevail. 

133. To assess “what a reasonable buyer would pay for Claimant’s investment”, the 

approaches to value Caeli Airways are through: i) the value ascribed by Hawthorne 

Group as a willing and “arm-length purchaser”209; ii) through the data obtained from 

Claimant’s website.210 If difficulties arise when ascertaining damages, this does not per 

se preclude compensation for being awarded in the event of a breach. This should be 

assessed with the best evidence available.211 

134. First, one indication of the fair market value is the value that a willing purchaser 

ascribed to Caeli Airways at the time of a given arms’-length offer. The evidence 

demonstrates that Claimant secured an offer from Hawthorne Group LLP which valued 

the Claimant’s stake in Caeli Airways for USD 600 million.212 Had Respondent not 

issue the validity of that offer, Claimant would have received at least that much money. 

This rationale was also applied by the tribunal in the case of CME v. the Czech 

Republic where the tribunal applied the fair market value which finds support in the 
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importation of MFN substantive provision.213 Second, it follows from the fact that the 

estimated fair market value of Claimant’s investment is for USD 1.1 billion.214 

135. These approaches support a valuation of fair market value for the Tribunal’s award at 

USD 700 million. The USD 700 million number is very close to “what a reasonable 

buyer would pay” for Claimant’s investment. A conclusion can be drawn from this, that 

Respondent’s submission to only compensate Claimant for USD 400 million should be 

declared by the Tribunal as inadequate and misguided. 

136. In the case at hand, Claimant did not act negligently, contributed, nor provoked 

Respondent’s wrongdoings.215 Should Respondent intend to reduce the amount of 

compensation due to the existence of contributory negligence, the burden of proof rests 

on Respondent.216 This rule is in line with actori incumbit onus probandi legal 

principle. To conclude, the Claimant further requests that the Tribunal should order 

Respondent to award interest on a compounded basis217 to better reflect the reality of 

financial transactions and to achieve full reparation.218 
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PRAYER FOR RELIEF 

 

Claimant respectfully requests the Tribunal to adjudicate and declare that: 

1. Finds that Claimant has fulfilled the jurisdictional requirements under the CEPTA and 

the ICSID AF Rules; 

2. Accept the amicus curiae submission by the CBFI and reject the submission from the 

External Advisors to the CRPU; 

3. Find that Respondent treated Claimant’s investment unfairly and inequitably and thereby 

breached Article 9.9 of the CEPTA; 

4. Order the Respondent to compensate Claimant in the amount of 700 Million USD plus 

interest as of the date of the violation; and  

5. Order the Respondent to reimburse Claimant for all costs and expenses associated with 

this arbitration. 

 

 

On behalf of Claimant, 

 

Team Tanaka 


	TABLE OF AUTHORITIES
	TABLE OF ABBREVIATIONS
	STATEMENT OF FACTS
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	51. In conclusion, since elements of instruction, direction, and control are not satisfied in the present case, Claimant shall not be attributed under Article 8 of the ARSIWA.
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	54. The Respondent may argue that the amicus submission from CBFI must be rejected on the grounds of conflicting interests as the LLC, a member of CBFI which had advised Vemma before, also participated in this proceeding.
	55. However, contrary to Respondent’s contention, LLC was not advising Claimant in the present proceeding. Instead, LLC was merely advising Vemma in respect of potential litigation funding and funders. Therefore, it did not have a direct financial int...
	56. Even if LLC was related with Claimant, the amici in the present proceeding is CBFI, as such the relationship between LLC and Claimant should not disrupt the independence of CBFI as a whole. Because even though both LLC and Claimant are members of ...

	ii. CBFI submission assist the Tribunal
	57. In accordance with Article 41(a) of ICSID AF Rules and Article 4(3)(b) of UNCITRAL Transparency Rules, amicus curiae submission should assist the Tribunal in determining factual or legal issues related to the proceeding by bringing a perspective, ...
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	59. Through its submission, CBFI has provided that “The regulatory framework in Bonooru introduced through inter alia the Corporations Act 1969, the Privatisation of Enterprises Act 1972, the Air Corporation (Amendment) Act 1984 fosters market competi...

	iii. CBFI has a significant interest in the present dispute
	60. In accordance with Article 41(3)(c) of ICSID AF Rules and Article 4(2)(d) of UNCITRAL Transparency Rules, CBFI must clearly describe its interest for its submission to this arbitration.
	61. Referring to the Infinito Gold v. Costa Rica case, it is provided that significant interest can be established through the purpose of the entity that submits the amicus curiae.  Accordingly, the tribunal in Eco Oro v. Columbia agreed with the defi...
	62. In the case at hand, the purpose of the CBFI is to represent Bonoori investors investing in the Greater Narnian region and internationally. This is corroborated by the fact that thirty-eight members of the CBFI hold investment rights in Mekar. Mor...
	63. As such, CBFI has significant interest since the decision being made in this arbitration could affect its members directly or indirectly as the award necessarily deals with interpretation of the investor-State dispute settlement.  Therefore, CBFI ...

	iv. CBFI files its amicus brief in pursuit of public interest
	64. CBFI files its amicus pursuant to the public interest. The tribunal in Apotex v. USA confirmed the definition of public interest as something that affects individuals or entities beyond disputing parties.
	65. As the national leader in public policy advocacy on national and international business issues, CBFI has a strong focus on fostering a strong, competitive economic environment that facilitates growth and development of Bonooru as well as the Great...
	66. Public interest could also be inferred as increasing transparency, this approach was taken by the tribunals in Biwater Gauff v. Tanzania and Methanex v. United States case, where the tribunals affirmed the acceptance of amicus would increase trans...
	67. Referring to those facts, it is apparent that CBFI also serves a public interest, since the interpretation of investor-State dispute settlement provisions of current and future investment agreements in Respondent is important for all Bonoori busin...


	B. The amicus submission by external advisors to CRPU should be rejected
	i. The external advisors to the CRPU’s amicus curiae raise a matter outside the scope of the dispute
	68. Article 4(4)(d) of UNCITRAL Transparency Rules, Article 41(3) of ICSID AF Rules, and Article 9.19(3) of the CEPTA provide that amicus submission should not raise a matter outside the scope of the dispute. Consistently, the tribunal in Von Pezold v...
	69. Throughout the ongoing proceedings between Claimant and Respondent, jurisdiction ratione legis is not a subject matter that is being disputed. In the same vein, none of the parties to this dispute had submitted an issue of ratione legis. Thus, the...
	70. The tribunal in Apotex v. Canada, affirmed that previous tribunals have considered that questions of jurisdiction are not among the matters on which it is appropriate to receive submissions from non-disputing parties.  The same approach is also ta...
	71. Alternatively, even if the jurisdictional question was within the scope of the dispute, the issue ratione legis of the Tribunal would unduly or prejudicially burden the Claimant as it should only respond to the Respondent’s contention not contenti...
	72. The tribunal in RFP v. Canada decided that if they were to grant leave to the amicus submission, it would unnecessarily burden the disputing parties by imposing further work, time and expense.  Equally, if the issue of ratione legis were to be acc...



	III. RESPONDENT HAS VIOLATED ITS OBLIGATION TO AFFORD FAIR AND EQUITABLE TREATMENT SET FORTH IN ARTICLE 9.9 OF CEPTA
	73. Respondent’s obligation under Article 9.9 (2) of the CEPTA to accord FET includes the obligation not to deny justice, to afford fundamental due process, and to not act in an arbitrary and abusive manner. In this case, Respondent should be held res...
	A. Mekari Court has denied justice to Claimant’s investment
	74. A State commits denial of justice where it administers justice in a seriously inadequate manner  which offends or shocks a sense of judicial propriety.  This is exactly what Claimant has fallen victim to in the present dispute. Respondent’s conduc...
	i. Claimant had experienced undue delay
	75. As a result of the airfare caps imposed by the CCM after the First Investigation, Claimant filed an application against the CCM on 27 March 2018 to Mekari Court.
	76. Despite the need for an immediate hearing, the proceeding was scheduled by the Mekari Court only after 13 months had passed in April 2019.  Not a single commencement or progress was made during this period.
	77. In assessing the claim for undue delay, the Tribunal should refer to the approach adopted by the tribunals in White Industries v. India , Jan De Nul v. Egypt , and Chevron v. Republic of Ecuador.  In those aforementioned cases, the tribunals consi...
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	78. The assessment of unlawful judicial delay is to be determined on a case-to-case basis.  The tribunals in White Industries v. India  and Jan De Nul v. Egypt  concluded that despite taking seven and ten years respectively to resolve a case, no undue...
	79. As opposed to the aforementioned cases, the Claimant’s case before the Mekari Court was not a highly technical issue. This factor can be assessed in light of, inter alia, the need to produce expert reports or the need of extensive analysis inheren...
	80. In the case at hand, the analysis had already been conducted by the CCM in its report of investigation.  No further report was not required or requested by the Mekari Court, as such, the 13 months delay could not have been caused by the complexity...
	b. There is a need for swiftness in resolving the case

	81. The tribunal in White Industries v. India held that the need for swiftness relates to the urgency regarding the need of redressal of the case that needs to be prioritized.  The airfare caps were imposed by the CCM during the economic crisis in the...
	82. The need for swiftness is particularly convincing in Claimant’s case as it weighs heavily upon Caeli Airways’ decision-making in regards to the management of its operational costs, pricing, and strategies to prevent further losses due to the fluct...
	83. While the tribunal in White Industries v. India held that criminal cases may be prioritized,  it was equally clear that commercial cases cannot be permitted to languish.  Equally, an overcharged docket merely explains but not justifies delays aris...
	c. Mekari Court was not acting in an appropriate manner

	84. An assessment of the behavior of a court hinges on whether it has been productive in adjudicating the case with the time it was given.  A measure of whether a delay was undue necessarily considers the progress achieved by a court in face of the ti...
	85. Presently, Respondent may attempt to rely on the caveat of court congestion within the Respondent State in justifying its delay. However, this has been a prolonged issue since 1980.  Such court congestion can only justify temporary delays which mu...
	86. Thus, where such measures had only been taken so late into the present, this reasoning cannot operate as a defense to a denial of justice claim.  It is evident that the judicial machinery of Respondent is defective,  amounting to a systemic proble...

	ii. The summary judgment by Mekar’s High Court offends judicial propriety
	87. Claimant’s claim suffered premature dismissal which shocks a sense of judicial propriety.  In reaching the June 2019 judgment, Mekar’s High Court relied on the balance of convenience to dismiss Claimant’s appeal under the Executive Order 5-2014.  ...
	88. The circumstances of the present case were not merely a disagreement between Claimant and Mekar’s High Court in regards to the latter’s reasoning; rather it was a lack of reasoning on the latter’s part. As will be discussed infra, Mekar’s High Cou...
	89. Claimant understands that it is not the function of the Tribunal to review or correct the application of Respondent’s national law.  Rather, its function is to assess whether the substantive outcome of the decision had breached Article 9.9 of the ...
	90. In this vein, “a sense of judicial propriety” refers to well-reasoned, understandable, and coherent  within the domestic court judgment. A simple error will not per se violate this test, but ignoring the most significant particularities will do.
	91. In examining Claimant’s claim, the passage of reasoning provided by Mekar’s High Court does not provide any legal enlightenment regarding the most significant material aspect.  Mekar’s High Court reached its conclusion merely by virtue of Caeli Ai...
	92. Notwithstanding those justifications, a failure to treat Claimant’s main claim and its defense on the merits without comprising a tenable legal and factual analysis is unacceptable.  Mekar’s High Court prevented Claimant from having access to just...

	iii. The enforcement of an award that has been set-aside has violated international law
	93. Mekar’s High Commercial Court still enforced the set-aside award on 23 August 2020, even though it was tainted with the issue of bribery.  Enforcing such an arbitral award grossly violates the New York Convention which Respondent is a party.
	94. The Respondent may argue that the decision to enforce the foreign set aside-award by a civilized nation is autonomous and does not mean all jurisdictions have to follow such a view.  The use of the term “may” under Article V(2)(b) of the New York ...
	95. Although the New York Convention does not define the scope of public policy, Jan Paulsson stated that public policy may bar the enforcement when the grounds of annulment were internationally recognized.  Such internationally recognized grounds inc...
	96. Reference can be made to the approach adopted by the tribunal in EDF v. Romania to assist the Tribunal in its assessment of the alleged conduct of bribery.  To reconcile the issue of Mr. Cavannaugh’s bribery, the standard of proof to be satisfied ...
	97. Thus, even if the Tribunal accepts the discretionary nature  of Article V(2)(b) of the New York Convention, such discretion should not be exercised in present dispute. Enforcement of the awards that contravenes the public policy  constitutes injus...


	B. In any case, Respondent violated the fundamental due process
	98. Should the Tribunal not be persuaded that Claimant has been denied justice, the Respondent nonetheless failed to accord fundamental due process under Article 9.9 of the CEPTA. Despite the incorporation of the term “fundamental”, the liability thre...
	99. A lack of due process may occur in the context of judicial and administrative proceedings.  The latter demands a lower threshold,  where transparency and candor are lacking.  The Claimant is not disputing any indication of a breach of fundamental ...
	100. Claimant rests its case for due process under the following grounds: i) the conduct of the CCM in exercising their discretionary power in the First Investigation was not transparent  and ii) Claimant has never been provided the opportunity to exp...
	i. The CCM’s exercise of its discretion under the MRTPA was lack of transparent manner
	101. It is undisputed that the conduct of the CCM is governed under the MRTPA which provides the discretion—only under exceptionally rare circumstances—to conduct suo moto investigation against corporations owning less than the required 50% market sha...
	102. Claimant emphasizes that despite providing some degree of reasoning,  the CCM had failed to properly elaborate its decision to initiate suo moto investigation by combining both the Caeli Airways’s and Royal Narnian’s market share in an unpreceden...

	ii. Claimant has never been provided the opportunity to express its view
	103. The tribunal in Amco v. Indonesia stated that when an administrator had decided in advance not to take into account any argument of the investor, it would amount to a breach of due process.  The Claimant emphasizes that Respondent did not communi...


	C. Respondent’s refusal to grant the subsidy under Executive Order 9-2018 was discriminatory
	104. Conduct is considered as “discriminatory” when one is compared to the other are in a (i) similar case (ii) yet treated differently (iii) without reasonable justification.  Taking into account the impact of such measures.
	105. Differential treatment has been taken towards Claimant in the context of subsidy under Executive Orde 9-2018. There were two foreign airlines with a comparable situation that were operating in the Respondent State; Star Wings and Jet Green. Both ...

	D. In any event, Respondent’s actions taken together amounts to creeping violation of Claimants’ investment
	106. In assessing whether the FET standard has been violated, the Tribunal must assess the overall circumstances of the case and determine whether the combination of measures taken together  had coerced Claimant.  While, the concept of creeping violat...
	107. From September 2016163 onwards, Respondent took a series of measures which according to the Claimant caused considerable harm to its investment, particularly in Caeli Airways, which ultimately led to the sale of the Claimant’s investment and end ...
	108. The Respondent’s actions were driven by a common underlying goal which is to coerce the sale of Claimant assets in its investment in Caeli Airways. To obtain an overall picture, the Tribunal has to revisit the causes of the sale of the Claimant’s...
	109. Despite its declining revenues during the fall and winter quarters, Claimant has mitigated their losses as a result of their summer and spring earnings.  By June 2016, Caeli Airways had become the only consistently profitable carrier operating wi...
	110. It is, therefore, to be assumed that such a sale was due to other reasons. One such reason can only have been the perceived lack of prospects of recovery from the loss of value suffered by Claimant until the date of their sale.
	111. Claimant submits that the following sequence of events was the prevailing reason for the sale of its investment. First, on 30 January 2018, Respondent passed a decree requiring all companies operating in the country to offer goods and services de...
	112. Having used nearly identical characteristics as airlines who received subsidies from their home country, no other foreign airlines were subjected to the same relentless and inflexible attacks as Claimant.  In the view of the tribunal in RosInvest...
	113. Respondent was not lenient in providing a fallback plan and did not extend any help during the crisis to Claimant.  Following the tribunal in Rompetrol v. Romania, the failure of Respondent to avoid the adverse effects to Claimant has violated th...


	IV. THE TRIBUNAL SHOULD ORDER COMPENSATION TO CLAIMANT
	114. The Permanent Court of International Justice in its Chorzów Factory judgment established that the customary standard of reparation is that of full reparation.  This standard seeks to eliminate all consequences of the illegal act and re-establish ...
	115. The compensation can be granted when restitution is not plausible  as it is in the case at hand. The Claimant asks the Tribunal to find that (A) the qualifying prerequisites for compensation are satisfied, and (B) the Fair Market Value should be ...
	A. The Claimant is entitled to compensation as the prerequisites for compensation have been met
	116. The ongoing financial crisis and increasing inflation rate in Respondent State in March 2017  was a turning point for Claimant’s investment. Thus, bearing the burden of proof,  Claimant submits that the requirements for compensation are satisfied...
	117. The element of causality requires the existence of a cause-effect relationship connected by a logical link between the alleged wrongful action and the damages sustained.  The factual and legal causation must be present.  This two-tier test are sa...
	118. Accordingly, Claimant submits that the cause of its losses can be traced to the actions of Respondent’s judicial and administrative authorities encompasses, particularly: the Mekari Court’s refusal to remove the airfare caps which severely affect...
	119. Consequently, the effect of Respondent’s measures was that Claimant’s business plans could not be achieved, its market position was destroyed,  and its capacity to generate profits impaired and crippled; ultimately undermining any chance of profi...
	120. The second element to be fulfilled is that the damages invoked should be assessed with reliable and known evidence  and cannot be too remote or inconsequential from the State’s wrongful act.  Accordingly, in the absence of speculative factors,  t...

	B. The Compensation granted should correspond to the Fair Market Value of Claimants’ investment
	i. The compensation standard can be imported from the 2006 Arrakis – Mekar BIT
	121. The proper method to fully compensate for Claimant’s losses is through compensation valued at the fair market value. This can be achieved through the operation of the MFN clause incorporated under Article 9.7 of the CEPTA to import the fair marke...
	122. While Article 9.7 (2) of CEPTA does limit the application of the MFN clause, the final sentence of this article provides that the limitation towards substantive provisions only applies absent measures taken pursuant to it. This restriction of sub...
	123. This is distinct from the nature of importation of dispute settlement mechanisms, given the fact that the compensation standard does not relate to the consent of the parties,  the admissibility  or jurisdictional requirements.
	124. The breach of the MFN clause under CEPTA is founded when Respondent failed to accord “treatment that is no less favorable” than that it has accorded to other foreign investors. Thus, the Tribunal should examine what constitutes “treatment” under ...
	125. Irrespectively, the application of the MFN clause to the importation of substantive norm of the fair market value standard in the present case is permissible  since it is: (a) in line with the ejusdem generis principles, (b) Claimant and the Arra...
	a. Importation of MFN clause is in accordance with ejusdem generis principle

	126. Under the ejusdem generis principle, the MFN clause can only be used to import the provision that has the same framework set by the clause and relates only to the subject matter for which the clause has been stipulated.  In this case, Claimant wi...
	127. Claimant is not trying to import entirely new substantive norms; rather those norms fall within the same subject matter, that is the standard of compensation taken to quantify the amount of compensation to which the Claimant is entitled to. This ...
	128. As applied to the CEPTA, the outer limits set by the ejusdem generis rule are broad enough to encompass substantive norm importation within the meaning of the treaty’s MFN clauses. Such importation would not violate the canons of treaty interpret...
	b. The Claimant and the Arrakis investors are in like circumstances

	129. The comparison test is inherent to the nature of MFN provision.  The objective of this test is to observe the advantages to the Claimant, namely a treatment no less favorable than the one granted to third parties.  Like circumstances can be estab...
	130. In the present case, Claimant and Arrakis investors amongst which are Star Wings and Jet Green constitute as foreign investors.  Both are part of the same sector, competing in operating in the same airline industry and suffering in an economic cr...
	c. The Tribunal should apply the Fair Market Value as the more favorable norm

	131. In invoking the provision of another treaty through the MFN clause, difficulties may arise as to what is more favorable i.e which clause gives better treatment to the Claimant.  To fully compensate for the losses, Claimant submits that the fair m...
	132. As explained by the tribunal in CME v. the Czech Republic, the fair market value is the price that a willing buyer would pay to a willing seller when both have full information about all relevant circumstances.  The market value of Claimant’s inv...
	133. To assess “what a reasonable buyer would pay for Claimant’s investment”, the approaches to value Caeli Airways are through: i) the value ascribed by Hawthorne Group as a willing and “arm-length purchaser” ; ii) through the data obtained from Clai...
	134. First, one indication of the fair market value is the value that a willing purchaser ascribed to Caeli Airways at the time of a given arms’-length offer. The evidence demonstrates that Claimant secured an offer from Hawthorne Group LLP which valu...
	135. These approaches support a valuation of fair market value for the Tribunal’s award at USD 700 million. The USD 700 million number is very close to “what a reasonable buyer would pay” for Claimant’s investment. A conclusion can be drawn from this,...
	136. In the case at hand, Claimant did not act negligently, contributed, nor provoked Respondent’s wrongdoings.  Should Respondent intend to reduce the amount of compensation due to the existence of contributory negligence, the burden of proof rests o...
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