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IV. STATEMENT OF FACTS 

1. As part of a privatisation program, Mekar decided to sell a controlling stake in the State-owned 

Caeli Airways. Subsequently, it set up a competitive bidding process and secured bids from 

various airlines. Vemma acquired an 85% stake in Caeli Airways. Mekar maintained 15% 

ownership through Mekar Airservices Ltd.  

2. Vemma invested significant capital into Caeli Airways. It turned Caeli into a venture 

generating net profit. Although Vemma's investment strategies were earning profit for both 

Caeli and Mekar, Mekar began to actively impede Vemma’s efforts. Officials from Mekar 

Airservices pushed Vemma to halt the growth of Caeli Airways.  

3. Vemma’s investment in Caeli began to turn sour due to a series of acts and omissions 

deliberately pursued by the Mekari State organs, government and, evssentually, the Mekari 

courts. Such acts and omissions constituted unfair and inequitable treatment of the investor by 

Mekar and ultimately led to the Respondent’s capitalization on the investment to the detriment 

of Vemma. Together, these acts and omissions brought the investor to the brink of bankruptcy.  

4. The Competition Commission of Mekar initiated an investigation against Caeli Airways in 

violation of Mekari law and the CEPTA. Under the MRTP Act, the CCM was not permitted 

to initiate an investigation against Caeli Airways when Caeli’s market share was only 43%. It 

included the Moon Alliance membership of Vemma to surpass this threshold. 

5. The fines associated with the first CCM investigation, along with the consequence of the 

second investigation that was requested by Caeli Airways’ competitors, were unfair and 

arbitrary. As part of these investigations, the CCM placed airfare caps on Caeli Airways. The 

maintenance of these caps came in the context of a deteriorating economic situation in Mekar. 

In late 2016, the Mekari MON began to rapidly decline in value. Despite the quickly changing 

value of the Mekari currency, the CCM continued to require Caeli Airways to abide by the 

now unreasonable and unnecessary airfare caps.  

6. As the currency crisis continued, Mekar dramatically shifted its economic policy. Mekar 

required Caeli Airways to price its services in MON despite the constantly fluctuating price 



   

 

2 

 

of the currency. Due to the long-term outlook of the airline industry, this change hurt Caeli 

Airways’ profitability.  

7. On September 25, 2018, Mekar’s President passed an order which granted subsidies for 

airlines operating in Mekar. Under this decision, Vemma was denied subsidies. This decision 

arbitrarily discriminated against Vemma, despite the fact that other non-State-owned airlines 

in Mekar receive greater subsidies from their home jurisdictions.  

8. Caeli Airways fought these illegal actions in Mekari courts, but Vemma was denied justice. 

Mekar’s courts were underfunded, leading to significant delays in hearing urgent matters. 

Even when its pleas were finally heard, Caeli’s claims on the merits were dismissed 

prematurely.  

9. Left with no options, Vemma began looking for someone to purchase its stake in Caeli 

Airways. Vemma acquired a bona fide offer from a third party, Hawthorne Group LLP, to buy 

Vemma’s stake in Caeli. Rather than buy the shares, or allow the purchase by the Hawthorne 

Group, Mekar Airservices disputed the validity of the Hawthorne Group’s offer. 

10. The dispute over the validity of the Hawthorne offer was submitted to arbitration under the 

rules of the Sinnoh Chamber of Commerce with the seat of the arbitration in Sinnoh. Mr. Rett 

Eichel Cavannaugh was selected as the sole arbitrator by the SCC Secretariat.  

11. On 9 May 2020, Mr. Rett Eichel Cavannaugh released the award, ruling in favour of Mekar 

Airservices. Following the release of the final award, the CILS issued a report showing that 

Mekar Airservices engaged in fraud and corruption by bribing Mr. Cavannaugh. Thereby, 

Vemma approached a Sinnoh court seeking to set aside the award. The Supreme Arbitrazh 

Court of Sinnograd set aside the award on the grounds that the award was tainted with 

corruption, which violated the public policy of Sinnoh.  

12. Despite the award being set aside in Sinnoh, Mekar’s courts enforced the award. Enforcing an 

award that had been set aside at the seat of the arbitration grossly violated international 

conventions and agreements to which Mekar is party, as well as Mekar’s own domestic law.  

13. The unfair and illegal actions taken by Mekar, and by organs of the Mekari State, caused 

Vemma’s investment to depreciate in value. Left with an investment that was a drain on 
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Vemma’s global operations, Vemma obtained a buyer to cut its losses. Instead of allowing it 

to cut its losses, Mekar’s courts further compounded them by enforcing a tainted award, 

impelling Vemma to sell its stake far below a fair market value.  
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V. SUMMARY OF ARGUMENTS 

Jurisdiction 

14. This Tribunal has jurisdiction ratione personae. First, Claimant satisfies the investor definition 

under CEPTA. Second, Claimant has an autonomous standing in the proceeding. Third, it 

qualifies as “national of another State" under ICSID Additional Facility Rules.  

Amicus Submissions  

15. CBFI’s should be granted the leave to file amicus submission because it fulfills the threefold 

criteria laid in Article 41(3) of the ICSID Additional Facility Rules. External advisors to 

CRPU do not fulfill the same, and hence, should not be granted leave to file the submissions. 

Lastly, submission by CBFI does not suffer from lack of independence. 

Merits 

Arbitrariness 

16. The CCM of the country acted in an arbitrary and unreasonable manner thereby violating 

Article 9.9(2)(c) of the CEPTA. The said violations occurred owning to the following acts of 

the CCM, namely: (A) The First investigation was arbitrarily initiated and the subsequent 

imposition and non-revision of interim caps was unreasonable and was based on discretion 

rather than legal standards (B) The Second investigation was arbitrary. Additionally, the 

conduct of the CCM also violated Claimant’s legitimate expectation.  

Discriminatory Conduct 

17. The ministry of Civil aviation acted in bad faith and denied the subsidies to the Caeli airways. 

Similarly situated airlines were differently treated without any justified reasons thereby falling 

short of the Saluka Test requirements. 

Denial of Justice 

18. Mekar denied justice to the Claimants in the judicial proceedings thereby violating Article 

9.9(2)(a) of the CEPTA. The said violations occurred through the following conducts of the 

Respondent, namely: (A) Unreasonable delay in the proceedings of the interim measures for 
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the stay on airfare caps, (B) It offended due process by dismissing claimant’s case on merits 

without even conducting a hearing for the same and (C) enforcing a foreign arbitral award 

tainted with corruption which was already set aside at the seat of the arbitration. 

Duress 

19. The Respondent deliberatively impaired the Claimant’s investment through series of actions. 

All this ultimately coerced the Claimant to sell its 85% stake to the Respondent at much lower 

than the adequate prices, which cumulatively amounts to economic duress. 

Compensation 

20. The relevant standard applicable for compensation would be of Fair market Value. Firstly, the 

provisions under CEPTA give discretion the Tribunal to decide the standard of compensation. 

Secondly that the same standard should be imported from Mekar-Arrakis BIT in consonance 

with the principle of MFN. Simultaneously, the compensation must not be reduced on grounds 

of contributory negligence. 
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PART I – JURISDICTION 

21. The present contention is extended towards personal jurisdiction of this Tribunal, based on an 

unreasoned inference of this proceeding being a state-to-state arbitration.1 Claimant advances 

Tribunal’s jurisdiction asserting this to be an investor-State arbitration.   

22. Pursuant to Article 9.16(2)(b) CEPTA, the applicable provision is Article 2(a) of the ICSID 

Additional Facility Rules, to administer proceeding between a State and “national of another 

State”. Respondents erroneously assert Claimant enterprise does not qualify as “national of 

another State”.  

I. This Tribunal has jurisdiction ratione personae 

23. Assessment of jurisdiction ratione personae invites a double-barreled test.2 First is the 

subjective criterion, of the relevant provision in the applicable instrument. Second is the 

objective criterion of jurisdiction under the ICSID AF Rules. 

24. In casu, Respondents object the second criterion based on ownership of Bonooru in Vemma, 

alongside presumption of certain links between them. Claimant argues jus standi before the 

Centre under Article 2(a) of ICSID AF Rules, on two considerations. First, that an enterprise 

is not State by implication of ownership interest of the government. Second, by applying a test 

to determine “national of another State”. 

25. Accordingly, Claimant submits that it is an investor as per the applicable instrument, namely 

CEPTA [A]; that Claimant has autonomous standing in the proceeding [B]; and concurrently, 

Claimant qualifies the test for categorize as “national of another State”, pursuant to Article 

2(a) of the ICSID Additional Facility Rules [C].  

A. Claimant is an investor under CEPTA 

26. When the structure or conduct is used to challenge standing, it must be examined if such 

structure or conduct prevents a claimant from qualifying as an “investor” within the treaty 

language.3 The Claimant should qualify if it satisfies the investor definition (1) and if nothing 

in the treaty suggests additional qualifiers (2).  

                                                           
1 Response, ¶¶2-6. 
2 Chaisse & Sejko (2016), p.87. 
3 Feldman (2016), p.35; Fontanelli (2017), p. 80. 
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1.  Investor Definition 

27. Article 9.1 CEPTA defines investors to include: 

a. ...a natural person with the nationality of a Party or an enterprise with the nationality of a Party 

or seated in the territory of a Party that seeks to make, is making or has made an 

investment in the territory of the other Party 

1.1. Enterprise of a party 

28. Pursuant to the definition, “Enterprise of a party” includes “an enterprise that is constituted 

or organized under the laws of that Party and has substantial business activities in the 

territory of that Party”. 

29. Claimant satisfies the two conditions. Firstly, it is incorporated4 and registered5 under laws of 

Bonooru. Secondly, it carries substantial business activities within territory of the State –

primarily through Royal Narnian, the “flag carrier” of Bonooru;6 and on account of operating 

as a national air transport undertaking of the State.7  

 1.2. Nationality or seat 

30. It is settled jurisprudence that to determine company's nationality is to look at the law under 

which it was incorporated.8 

31. The “seat” can be the siège statutaire or the “registered office”.9 Claimant’s registered office 

is in Bonooru.10  

  1.3. Made an investment in the territory of the other Party 

32. It is undisputed that Claimant made an investment in the territory of Mekar. Nonetheless, the 

term ‘investment’ has been defined in the treaty 11 and cannot be ignored when considering 

                                                           
4 Notice, ¶1. 
5 Annex IV, p.45, ¶5. 
6 Record, p.29, ¶9. 
7 Annex IV, p.44, ¶3(a). 
8 Dolzer & Schreuer (2012), p.47. 
9 Orascom, ¶314. 
10 Annex IV, p.44, ¶2. 
11 Romak, ¶180. 
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the context of the use of the term.12  “Investment” must, thus, be interpreted based on the four 

corners of the BIT13.  

33. Article 9.1 CEPTA states investment to be:  

every asset that an investor owns or controls…that has the characteristics of an investment” and 

includes forms such as …(b)shares, stock, and other forms of equity participation in an 

enterprise; (c)bonds, debentures, other debt instruments and loans; …(g)licences, 

authorizations, permits, and similar rights conferred pursuant to the Party’s law; (h) other 

tangible or intangible, movable, or immovable property, and related property rights. 

34. As part of the investment, Caeli Airways' core assets were marketed to the potential bidders.14 

Claimant entered a Share-purchase agreement to acquire 85% stake in Caeli Airservices of 

Mekar.15 Concomitantly, Claimant inherited debt liabilities of Caeli16, existing discounts on 

airport services and fees enjoyed by Caeli Airways at Phenac International Airport, and twelve 

A340 aircrafts.17 

35. Therefore, Claimant qualifies as an investor who made an investment in the territory of the 

Party. 

2. Treaty language does not suggest additional qualifiers 

36. Where the plain text of definition does not distinguish on the basis of organizational type, 

business purpose, ownership, or control, there is no basis to impose such additional qualifiers 

to “investors”. 18  

37. Application of Article 31(1) VCLT should give rise to a presumption that investments by 

SOEs are covered by the scope of ownership-neutral terminology, in ordinary meaning of the 

terms.19 Depriving entities with State-ownership on the notions of absolute independence or 

separateness from the State amounts to assigning special meanings and limiting the term, 

when the same was not intended by the treaty drafters.20 

                                                           
12 Petrobart, ¶69; VCLT, art 31(1). 
13 Tokios, ¶¶74-77; Fedax, ¶25. 
14 Record, p.31, ¶21. 
15 ibid p.32. 
16 Response, ¶11. 
17 Record, p.32, ¶26. 
18 Tokios, ¶36. 
19 UNCTAD Series 2009, p.43. 
20 CBQ, ¶412-414.  
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38. Neither the definition, nor the objects of the treaty condition the “investor” to only be 

enterprises with complete private ownership.21  

B. Claimant have autonomous standing in the proceeding 

39. Contrary to Respondent’s assertions, State-owned enterprises are not State in se. Therefore, 

even if Claimant is concluded to be a State-owned Enterprise, government ownership or 

speculated links in it do not infer it to be State by implication. Respondent’s fallacious 

assertion is contended by identifying real Claimants (1); and stating principles of effective 

separation (2) pertinent to jurisdictional objections.  

1. Restructuring of Vemma does not affect its standing 

40. Claimant’s restructuring is immaterial for the present objection in terms of relevant date for 

determining standing for jurisdiction and non-dilution of their real interest. 

1.1. Date 

41. Article 4(2) of the Additional facility rules states that for application based on Article 2(a) of 

the Rules – 

a. the Secretary-General shall give his approval only if…(b)both parties give their consent to the 

jurisdiction of the Centre…in the event that the jurisdictional requirements ratione personae 

of that Article shall have been met at the time when proceedings are instituted. 

42. A proceeding shall be deemed to have been instituted on the date of the registration of the 

request.22 Claimant’s request for arbitration was received and registered on November 17, 

2020.23 

43. It is settled jurisprudence that subsequent events to the time that the act instituting proceedings 

was filed cannot affect jurisdiction.24 Ergo, restructuring of Claimant on March 2, 202125, is 

irrelevant for jurisdictional question. 

                                                           
21 Record, p.72. 
22 Institution Rules, rule 6(2). 
23 Record, p.87. 
24 Arrest warrant, ¶26. 
25 Record, p.40, ¶65. 
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1.2. Real party interest 

44. Identification of real claimants is conclusive in determining interest26 in an arbitration 

proceeding. In Rumeli, the Tribunal noted the real claimants to be the entities that initiated 

the arbitral procedure. The real ownership of the claims cannot dilute with change in corporate 

structure.27  

45. Consequently, structural or functional modifications of Claimant post restructuring cannot 

dislocate their interest to be one of the State.  

2. Claimant is effectively separate from the State 

46. Enterprises where States have a minority share and no special powers are not generally 

considered to be State-owned enterprises.28 Such special powers are exemplified as 

arrangements of ‘golden share’, veto powers etc.29 State of Bonooru, for the period relevant 

for jurisdiction, had a minority shareholding of 31-38% in Vemma;30 without any special or 

statutory powers. It can, thus, not be conclusively exhibited that Claimant is a State-owned 

Enterprise as such. 

47. Nonetheless, even assuming Claimant to be an SOE, it cannot be implied that it is State. 

48. It is broadly accepted that State-owned enterprises enjoy a separate legal personality from the 

State31; therefore, principally, creation of a separate entity gives rise to a presumption of 

effective separation. 32 Contrary to Respondents contentions, there is no basis under 

international law to conclude that ownership of a corporate entity by the State triggers the 

presumption of statehood.33  

49. Besides, Article 9.13 CEPTA solicits that State enterprises are presumed to be separate from 

the Party.34  

                                                           
26 Rumeli, ¶¶324-326.  
27 ibid, ¶325. 
28 White Paper EU (2016), p.7. 
29 McLaughlin (2020), p.11. 
30 Record, p.29. 
31 Crawford (2002), p.112. 
32 Bernard (1988), p.89. 
33 Tulip, ¶289. 
34 Record, p.78. 
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50. In investment law is that an SOE should be treated “in the same manner as a private 

enterprise, being neither privileged nor disadvantaged by its relation to the State.35 

51. An economy specific context is relevant for Jurisdiction, for a narrow construction of 

jurisdiction under ICSID will exclude SOE investors whose activities reflect their multitasking 

nature, pursuant to such economy; which could damage the institution’s legitimacy.36   

52. In Tatneft, pursuant to ownership interest and past connections of the State in the enterprise, 

the Tribunal observed that such government connections are inevitable when closed economy 

convert to market economies, and that doesn’t mean that the company lost its essential 

commercial aims and is effectively the State.37 

53. Bonooru transitioned from closed economy to market-based mixed economy.38 Enterprises in 

the nation would be similarly modeled as the Claimant. The same has to be considered in 

offering a wide interpretation of jurisdiction.  Moreover, the diversity of economies of States 

is recognized in the preamble of CEPTA.39  

C. Claimant qualifies as “national of another State” 

54. Claimant is incorporated under laws of Bonooru, and therefore it is prima facie “national of 

another State”.40 

55. Even if governmental links or ownership is accounted for, in practice, investor protection has 

been extended to even State entities under ICSID, as seen in cases of CDC, HEP and Telenor. 

56. In order to establish an entity to be distinct from the State, Claimant employ the test laid by 

Aaron Broches, one of the principle drafters of the ICSID Convention41, asserting that “a 

government-owned or mixed economy corporation should not be disqualified as a ‘National’ 

unless it is discharging an essentially governmental function [1] or acting as an agent for the 

government.”42 [2] 

                                                           
35 Maravilla (2002), p.82. 
36 Li (2014), p.402. 
37 Tatneft, ¶23. 
38 Record, p.28, ¶3. 
39 ibid p.71. 
40 Rumeli, ¶313; Flughafen, ¶280. 
41 Schreuer (2009), p.2. 
42 Broches (1972), pp.331-335.  
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57. The test replicates customary international law attribution rules,43 reflected in the ILC Article 

5 and Article 8 respectively. The rules are relevant to questions of standing and eligibility of 

State-owned entities acting as investors under ICSID.44 

1. Claimant did not discharge governmental functions 

58. To fulfill this condition, evidence should affirm discharge of governmental rather than 

commercial function, in the specific capacity.45 To distinguish commercial from governmental 

conduct by SOEs, well-developed customary international law attribution principles are 

available to tribunals.46 

59. Correspondingly, Article 5 ILC expounds on the conduct of a person or entity…empowered 

by law of that State to exercise elements of the governmental authority,[that] shall be 

considered an act of the State under international law, provided the person or entity is acting 

in that capacity in the particular instance.  

60. Furthermore:  

the conduct must…concern governmental activity and no other private or commercial activity in 

which the entity may engage. Thus, for example, the conduct of a railway company to which 

certain police powers have been granted will be regarded as an act of the State under 

international law if it concerns the exercise of those powers, but not if it concerns other 

activities (e.g. the sale of tickets or the purchase of rolling stock).47 

61. The frame of such assessment is limited to the particular instance – the investment activity of 

Vemma in question, and not its general activities within its home State.  

1.1. Claimant’s activities are commercial 

62. Firstly, commercial activity comprises sale of goods and services to consumers.48 It is 

distinguished from regulatory, executive, and adjudicatory functions, which are to be regarded 

as governmental or non-commercial activity.49 

                                                           
43 Blyschak (2011), p.40. 
44 Feldman (2016), pp.27–28; Petrochilos (2010), p.288. 
45 BUCG, ¶42. 
46 Feldman (2016), p.25. 
47 ILC Commentary, p.43. 
48 McLaughlin (2020), p.13. 
49 Petrochilos (2010), p.302. 
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63. Claimant’s operations, vis-à-vis Caeli, form part of civil aviation industry of Mekar; thus, are 

evidently commercial. Besides, the CCM conducted its first investigation into the commercial 

activities of Caeli50, denoting quintessential commercial character within the investment 

performance of the Claimant.51  

64. Moreover, the exercise of attribution has two steps –  

(i) whether the person or entity is “empowered by law to exercise such authority”;   

(ii) and whether it exercised the same in the particular instance. 

65. Under the first step, empowerment is the only relevant criterion: strictly, State participation 

in, control over, or support to the entity are irrelevant.52 Control on the part of the State within 

its competence as a shareholder has nothing to do with the exercise of governmental 

authority.53 

66. In casu, there is no empowerment by law to the Claimants. Nor does Bonooru’s shareholding 

or support to Vemma outline exercise of governmental authority, as asserted by the 

Respondents. Unquestionably, the second step does not manifest. 

1.2. Public interest objective does not entail “governmental function”  

67. There is no evidence to suggest that Claimant carries an object of national interest w.r.t 

mobility rights of its citizen while operating outside its Host State. In any case, this does not 

make its functions governmental. 

68. Institution that performs public functions is distinguished from one that engages on its own in 

commercial activities, even if they are important for the national interest.54  

69. Carrying an “object of national interest” does not elicit that the enterprise has been empowered 

to exercise elements of governmental authority, unless shown that specific elements of 

governmental authority have, in fact, been conferred upon to it.55  

                                                           
50 Record, p.36, ¶45. 
51 BUCG, ¶40. 
52 Petrochilos (2010), p.300. 
53 EBO, ¶349. 
54 Almas, ¶210.  
55 EBO, ¶342. 
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70. Respondents contend that Claimants functions have been bestowed upon it to advance 

“governmental functions of its State-owned predecessor”.  But they have failed to demonstrate 

that Claimant itself enjoys or is entitled to exercise any sovereign powers at all, such as acts 

of a regulatory nature or otherwise involving the use of puissance publique.56   

71. Moreover, broad terms of “public service” or “acts for the benefit of the community” don’t 

categorize acts of SOE as governmental nature.57 Those considerations do not show how or 

why the entity is different, and should in international law be treated differently, from a purely 

private entity.58  

1.3. Caspian project does not alter conduct of Claimant 

72. In examining exercise of governmental functions, the focus must be on the nature of activities 

and not their purpose.59 The analysis under ILC Article 5 must focus on the act itself, rather 

than the context of the act, which may be a broad policy or purpose of the State.60  

73. The commercial character of an investment activity is not altered by the fact that they are 

driven by government policies.61 SOE is not performing governmental functions when it takes 

advantage of State policies in order to be in a position to compete in a free market economy.62 

Where an entity engages on its own account in commercial transactions, even if these are 

important to the national economy, it cannot be attributed to the State.63  

74. Certainly, any contextualization of Claimant’s investment performance to Horizon 2020 

scheme or Caspian project does not hold. It is not an exercise of governmental authority simply 

because a State Ministry [government] might have considered the development of such 

facilities to be desirable.64  

                                                           
56 ibid. 
57 Petrochilos (2010), p.305. 
58 ibid.  
59 CSOB, ¶20. 
60 Petrochilos (2010), p.305. 
61 CSOB, ¶¶17-25. 
62 ibid, ¶23. 
63 Hamester, ¶¶186-188. 
64 EBO, ¶350. 

 



   

 

15 

 

2. Claimant did not act as a State agent 

75. An entity is acting as an agent when it acts on behalf of the State.65 Determination of such 

agency is extended under Article 8 of the ILC, where:  

a. the conduct…shall be considered an act of a State under international law if the person or 

group of persons is in fact acting on the instructions of, or under the direction or control, of 

that State in carrying out the conduct. 

2.1. Caeli’s performance was not carried out under government instructions 

76. The threshold of establishing such control or direction is extremely high.66 There needs to be 

unequivocal, targeted and particular fact to conclude that the State 'monitored' on a day-to-

day basis or guided, directed or instructed to act or not to act in a particular manner and/or as 

to how to execute or implement in the specific conduct.67 

77. The specific conduct, in the present case, is Claimant’s performance vis-à-vis Caeli. A general 

dependence, influence or support of the State would be insufficient to assert that a State acted 

through a State-owner or State-controlled entity.68 

78. In Hamster, lack of evidence of a governmental instruction commanding the performance in 

question was decisive to deny State attribution. Act in pursuance of government’s express 

instruction to invest abroad to serve policy goals, needs definitive record to attribute such 

agency for SOEs.69  

79. In EBFO, the Tribunal observed that “overall objectives or strategic plans” of Ministry of 

Transport, do not translate directly into concrete development plans or day-to-day operations 

of SJSC Airport.70  

80. Conclusively, there is no evidence that (i) State of Bonooru expressly directed or instructed 

Claimant to invest in Caeli; (ii) Bonooru controls general actions of the Claimant, or its 

investment decisions; (iii) the capacity of representative of Bonooru is more than those of a 

                                                           
65 Flughafen, ¶284. 
66 White industries, ¶5.1.25. 
67 ibid ¶8.1.20. 
68 Electrabel, ¶7.95. 
69 CBQ, ¶408.  
70 EBO, ¶322. 
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shareholder; or that (iv) claimant does not have operational autonomy and/or requires 

governmental ratification. 

81. Furtherance under Caspian project is merely utilization of a policy that sets out general 

objectives of the Government, without specifying instructions as to their implementation.71 

82. Importantly, Claimant followed an open tender, competed with other contractors to secure 

Caeli’s investment bid.72 It is noteworthy that Respondents acknowledge Claimant’s bid to 

have been selected on its commercial merits.73 These facts were decisive for Tribunal in 

BUCG to conclude participation of Claimant, an SOE, as a commercial contractor as against 

a State agent.74  

2.2. Nevertheless, government control over Claimant is not satisfied 

“structurally” or “functionally” 

83. The Tatneft Tribunal undertook comprehensive examination of government control in an 

entity on two aspects. It held that the enterprise (Tatneft) did not meet the structural test as - 

(a) the government, although a principal shareholder, held only a minority stake of 36%; (b) 

although it had special powers in terms of “golden shares”, the same was not shown to have 

exercised in the instance; and (c) it was engaged in an activity that private entities could 

undertake.75 Furthermore, even though Tatneft was imposed by law to facilitate public 

purpose, it was held that the same does not amount to functional control by the government 

where such public purpose is not a core but only additional to its business activity and its 

commercial nature is not lost.76  

84. Claimant is a minority shareholder without any special power, engaged in Airline industry 

like any other private entity. The public interest objective does not affect the predominant 

commercial nature of the enterprise. Therefore, Claimant satisfies both the tests ipso facto.  

                                                           
71 ibid ¶292. 
72 Record, p.31, ¶¶22-24. 
73 ibid ¶24. 
74 BUCG, ¶40. 
75 Tatneft, ¶¶130-133. 
76 ibid ¶137. 
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85. To sum up Claimant is not controlled by Bonooru generally, or in terms of Caeli’s operations 

and it qualifies as “national of another State”. Thus, the Tribunal has jurisdiction ratione 

personae. 
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PART II – AMICUS SUBMISSIONS 

 

86. Pursuant to Procedural Order 1, request for amicus curiae submissions by “non-disputing 

parties” is to be assessed by the Tribunal in the exercise of its powers under Article 41 of the 

ICSID AF Rules.77 As enumerated in Article 41(3) of the ICSID AF Rules: 

a. ...In determining whether to allow such a filing, the Tribunal shall consider, among other 

things, the extent to which: 

(a) the non-disputing party submission would assist the Tribunal in the determination of a 

 factual or legal issue related to the proceeding by bringing a perspective, particular 

 knowledge or insight that is different from that of the disputing parties;  

(b) the non-disputing party submission would address a matter within the scope of the 

 dispute;  

(c) the non-disputing party has a significant interest in the proceeding. 

The Tribunal shall ensure that the non-disputing party submission does not disrupt the 

 proceeding or unduly burden or unfairly prejudice either party, and that both parties are 

 given an opportunity to present their observations on the non-disputing party submission. 

87. Additionally, the criteria laid in Article 9.19(3) of CEPTA for the Tribunal to evaluate the 

admission of non-disputing party submissions is in pari materia to Article 41(3) of ICSID AF 

Rules. 

88. Claimant submits that Consortium of Bonoori Foreign Investors (“CBFI”) fulfills the stated 

criteria [I]; whereas the external advisors to the Committee on Reforms of Public Utilities 

(“External advisors’’) do not [II]. Additionally, contrary to the contentions of Respondent, 

CBFI does not suffer from lack of independence [III]. 

                                                           
77 Proc. Order 1, ¶19. 
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I. CBFI fulfils the criteria for acceptance of amicus submissions. 

89. CBFI advances particular knowledge different from the disputing parties’, that would assist 

the Tribunal in determining a factual or legal issue pertaining to the issue, for a matter within 

the scope of the dispute. Furthermore, it carries ‘’significant interest’’ in the proceeding. 

A. Different perspective 

90. Following Methanex,78 the criteria of a submission providing a novel perspective to resolve a 

factual or legal issue, is one of the foremost questions in front of the tribunal while admitting 

amicus submissions.79  

91. Furthermore, tribunals in some cases have laid down that persons or organizations submitting 

as an amicus should have relevant or particular expertise and experience to be of assistance.80 

92. It is submitted that CBFI brings in particular knowledge and perspective, different from both 

the disputing parties – by foregrounding in its submission, the unique business climate of 

Bonooru and how similarly modelled enterprises operate on free-market based principles.  

93. Tribunals have, while deciding over jurisdictional issue with State-owned entities, or delving 

into the principles of attribution for similar purposes, often considered the socio-economic 

context of the Nation before reaching a decision.  

94. For instance, in Tafnet, the Tribunal considered the transition of a closed Russian economy to 

being mixed, while deciding the standing of an enterprise w.r.t State control.81 Scholars in the 

field observe, that economic structure of a nation should be considered in offering a wide 

interpretation to jurisdiction, else, enterprises with multi-tasking nature in State-controlled 

economies like China will be deprived of this institution, damaging its legitimacy.82 Hence, 

CBFI, being an industry association with exhaustive first-hand account of economic 

environment of Bonooru, carries the requisite expertise. It would offer particular and different 

perspective, crucial in assisting the Tribunal. 

                                                           
78 Methanex. 
79 UPS (Amicus Decision), ¶51.  
80 Vivendi (Amicus Decision), ¶13. 
81 Tafnet, ¶23. 
82 Li (2014), p.402. 
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95. Additionally, in Phillip Morris, WHO’s submission was accepted despite being substantially 

similar to disputing party’s submission on the ground that the applicant possesses extensive 

experience and expertise.83 In Tallinn, the Tribunal specified that the amicus submission 

doesn’t necessarily have to be determinative.84 

96. Therefore, Respondent’s assertions regarding novelty of perspective are not reasonably 

grounded, nor has amicus’ particular expertise been considered while arguing the same.  

B. Matter within the scope of the dispute 

97. The perspective offered is pertinent in concluding on questions of relationship between 

corporate framework and standing under ICSID provisions, pursuant to Jurisdiction and thus 

addresses a matter within the scope of the dispute. 

C. Significant interest 

98. Respondent has contended against submission of CBFI on grounds of lack of “public interest”. 

It is submitted that ‘public interest’ is not a criterion to be fulfilled, as per the relevant 

provision that are Article 41(3) of ICSID AF Rules and Article 9.19(3) of CEPTA.  

99. In any case, presuming the same to be a criterion, it is submitted that the subject-matter of an 

arbitration proceeding is of public interest when the decisions to be issued in that arbitration 

are likely to affect individuals or entities beyond the disputing Parties.85 

100. The subject matter of the present dispute is related to the aviation industry - an industry 

inherently carrying immense public interest, due to Bonooru’s geological position and 

archipelagic existence.86 This is further substantiated by the existence of positive obligations 

of transportation enshrined under the Bonoori Constitution.87 Additionally, Caeli carried out 

35% of the citizens of Mekar88  and had 43% market share in the airline industry.89 Therefore, 

it is submitted that there exists public interest in the dispute owing to the industry involved in 

the dispute and the volume of customers served by Caeli. 

                                                           
83 Philip Morris (Proc. Order 3), ¶28. 
84 Tallinn (Decision to Intervene), ¶13. 
85 Apotex (BNM Decision), ¶35.  
86 Record, p.28, ¶5. 
87 ibid pp.41-43. 
88 ibid p.34, ¶34. 
89 ibid p.34, ¶36. 

 



   

 

21 

 

101. The question of interest involved assesses whether the petitioner has “significant interest” in 

the outcome of the dispute.90 

102. In Eli Lilly91, two consortiums, specifically Canadian Chamber of Commerce and National 

Association of Manufacturers, both of which the claimant was a member of, was granted the 

leave to file amicus submissions. The same had been furthered as both the Consortiums had 

specific interest in the stability of an ongoing regime. Importantly, the Tribunal in Apotex 

elaborated that significant interest is present when the rights and principles that an 

organization/individual represents or defends are directly or indirectly affected by specific 

issue the non-disputing party intends to submit on.92 

103. CBFI is a non-profit industry association representing Bonoori investors, and is a national 

leader in public policy advocacy on national and international business issues. It defends and 

works to foster a strong, competitive economic environment that facilitates growth and 

development of Bonooru as well as the Greater Narnian region. More specifically, it is 

interested in the stability and reasonableness of ongoing investor protection regime in Mekar, 

focusing on dispute settlement mechanism under CEPTA. The impact of the decision in this 

case on the interpretation of investor-State dispute settlement provisions of current and future 

investment agreements in Mekar holds significant interest for all Bonoori businesses, which 

are frequent investors in the country and are members of CBFI. Therefore, we submit that 

CBFI has ‘’significant interest’’ in the case. 

 II. The External Advisor submission does not fulfil the criteria and therefore should 

not be accepted. 

104. Owing to the fact that the matter advanced by the external advisors falls beyond the scope of 

the dispute [A], and that it lacks “significant interest” in the proceeding [B], Claimant assert 

that submission furthered by it should not be accepted. Alongside, UNCITRAL Transparency 

Rules, invoked by Respondent, do not apply to the amicus submission [C]. 

                                                           
90 UPS (Amicus Decision), ¶51. 
91 Eli Lilly (Proc. Order 4). 
92 Apotex (BNM Decision), ¶ 35.  
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A. Beyond the scope of the dispute. 

105. For a matter to be with the scope of the dispute, it should cover legal issues developed by the 

disputing parties.93 Where contention addressed by the submission was no longer a part of the 

claims put forward by the disputing party, leave has been denied on grounds of matter being 

outside the scope of dispute.94 

106. Submission of the Committee does not deal with a legal issue developed by the disputing 

parties and thus, is beyond the scope of the dispute. 

107. Alternatively, if the Tribunal chooses to utilise the principle of clean hands and “legal” 

investment as laid down in cases like Metal Tech, it is submitted that the Treaties in such cases 

carry explicit provisions stating that only legal investment or investment in accordance with 

laws qualify as investment under the “investment’ definition.95 However, the same is not 

present in CEPTA.  

108. Therefore, even accepting the amicus submission would not assist the Tribunal by virtue of 

still being beyond the ‘scope of dispute’. 

109. Concomitantly, if the amicus submission is accepted, it will immensely and unduly burden 

both the Tribunal and the disputing parties, as the Tribunal will have to conduct a trial to 

determine the credibility of the evidence and the corruption allegations. 

110. Tribunal in Methanex clearly laid down that the pursuit of transparency in arbitral proceeding 

should not be at the undue expense of the time, effort, and resources of the disputing parties 

who have approached the tribunal for speedy, cost-effective, and efficient dispute 

resolution.96Tribunals have regularly rejected amicus submissions considering the undue 

burden they impose on the disputing parties.97 

B. Lack of “significant interest” 

111. The second criterion of ‘significant interest’ is not fulfilled as external advisors fail to show 

‘specific interest’, instead only show ‘general interest’. 

                                                           
93 UPS (Amicus Decision), ¶71. 
94 Apotex (BNM Decision), ¶30. 
95 Metal Tech, ¶164. 
96 Methanex (Amicus Decision), ¶36. 
97 Apotex (BNM Decision), ¶37. 
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112. In Apotex, the Tribunal opined that general interest in preserving or application of a legal 

framework is not capable of satiating the requirement of ‘significant interest’; and the 

applicant has a greater burden to show the same by establishing a link between the outcome 

of the dispute and the applicant’s interests.98 

113. In Resolute Forest99, the Tribunal utilized principles laid down in Apotex to conclude that an 

interest in sustenance of principles of international law only represents ‘general interest’ and 

not ‘significant interest’. 

114. The applicants have submitted similar interests100, which can only qualify as “general 

interests’ and not ‘significant interest’. Therefore, the submission fails to fulfil the criterion 

and should be denied the leave sought. 

C. UNCITRAL Transparency Rules cannot be applied. 

115. The applicable provisions under which amicus submission was invited in procedural order 1 

did not include the UNCITRAL Transparency Rules.101 However, the same is a necessity in 

absence of ratification of Mauritius Convention or explicit provision in the CEPTA for 

automatic applicability. 

116. The applicants made submissions in aligning with specific provisions laid out in the 

Procedural order, and after such submission did the Respondents invoke application of 

Transparency Rules. Therefore, it is submitted that the UNCITRAL Transparency Rules 

should not be referred to for amicus submissions. 

 III. CBFI’s submission does not suffer from lack of independence. 

117. Firstly, it is noteworthy that neither Article 41(3) of ICSID AF Rules nor Article 9.19(3) of 

CEPTA provide any criteria of absolute independence or impartiality from the disputing 

parties, to be proven by the applicants.  

118. Moreover, there does not exist a test or criteria to determine independence of amicus in the 

investment law jurisprudence. At such absence and void, applicant cannot be denied leave, 

                                                           
98 Apotex (Barry Appleton Decision), ¶40. 
99 Resolute Forest (Proc. Order 6), ¶4.6. 
100 Record, p.19, ¶4. 
101 Record, p. 13, ¶20. 
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for, it is unreasonable to implicitly expect an applicant to fulfill a criterion, the grounds of 

which are not developed. 

119. Secondly, it is the opinion of the Claimant that there exists an inherent overlap in interests as 

it is required that applicant show “specific interest’ in the proceeding. Therefore, it is virtually 

impractical to achieve absolute independence while fulfilling the ‘specific/significant interest’ 

criterion. 

120. Using similar reasoning, Professor Gary Born, in Eli Lilly102, laid down, a principle, that 

membership of a disputing party in an applicant doesn’t imply absence of independence in se. 

Rather, the tribunal should consider:  

a. the extent to which…the non-disputing party submission would assist the Tribunal in the 

determination of a factual or legal issue related to the arbitration by bringing a perspective, 

particular knowledge or insight that is different from that of the disputing parties. 

121. Therefore, it is submitted that the matter of submission is not prejudiced due to any links with 

Lapras Legal Capital and should be analysed in terms of the assistance it extends to the 

Tribunal. 

122. Lastly, the relation of the applicant to the disputing party, through Lapras Legal Capital, is too 

remote, as LLC is only assisting the claimant on funding strategies for litigation.103 CBFI 

doesn’t stand to gain anything financially or otherwise from the outcome of the dispute 

directly or indirectly and interest of one member, LLC, cannot prejudice the whole 

Consortium, given the size and range of its members. Moreover, CBFI’s executive committee 

unanimously decided that there was no conflict of interest keeping in mind the above stated 

relation.104 

123. Therefore, it is submitted that CBFI’s submission is appropriate to be granted leave. 

  

                                                           
102 Eli Lilly (Proc. Order 4), ¶E. 
103 Record, p.16, ¶7. 
104 ibid p.87, ¶12. 
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PART III – MERITS 

 

124. Article 9.9 of CEPTA105 stipulates: 

“Each Party shall accord in its territory to covered investments of the other Party and to 

investors with respect to their covered investments fair and equitable treatment and full 

protection and security in accordance with paragraphs 2 through 7.” 

125. It shall be noted that to safeguard the purpose of the afore-mentioned FET standard, acts of 

the Respondent shall be accepted to constitute FET violations both individually, i.e. in and of 

itself and in cases where certain measures discretely do not amount to FET breaches, their 

effect shall be cumulatively considered to constitute FET violations. This has been established 

in the case of El Paso106. 

126. Furthermore, Article 15 of ILC Draft107 also talks about the breach consisting of composite 

acts, and thereby further substantiates this position.  

127. The CEPTA signed by the parties wherein it is mentioned that “a measure or measures 

constitute”108, also depicts that the acts of Respondent can be cumulatively considered.  

128. Accordingly, it is Claimant’s submission that the Respondent has violated the FET standard 

under Article 9.9 of the CEPTA by engaging in: arbitrariness [I] and discrimination [II] 

alongside violation of legitimate expectations; denial of justice [III], fundamental breach of 

due process including transparency [IV]; and coercion [V].  

I. Arbitrariness  

129. The dictionary meaning of the term arbitrary, as sought by various109 tribunals,110 refers it as 

an act "depending on individual discretion; founded on prejudice or preference rather than on 

reason or fact"111.  

                                                           
105 CEPTA, p.76. 
106 El Paso, ¶518. 
107 ILC, art. 15. 
108 CEPTA, p.76. 
109 Occidental, ¶162. 
110 Siemens, ¶318.  
111 Black’s Law Dictionary, p.134. 
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130. However, in ELSI, the Tribunal recognized arbitrariness more specifically as willful disregard 

of due process.112 It shall also be noted that the test is whether the act shocks or surprises the 

judicial propriety occasioned to an impartial tribunal, bearing in mind that international 

tribunals are not courts of appeal, but under the BITs, they do have a responsibility to provide 

a real measure of protection.  

131. Thus, in light of generally accepted standards of the administration of justice and the available 

facts of the case, they can conclude that an investment was subjected to unfair and inequitable 

treatment, if the impugned decision was improper and discreditable. 

132. It is submitted that the First investigation was arbitrarily initiated and the subsequent 

imposition and non-revision of interim caps was unreasonable (A) The Second investigation 

was arbitrary (B). Additionally, the conduct of the CCM also violated Claimant’s legitimate 

expectation 

A. First investigation conducted by CCM was arbitrary 

133. An elaborated test to ascertain what constitutes an arbitrary measure was laid down113 in 

EDF114, encompassing four alternative bases and classifying an act to be arbitrary if it – 

a. inflicts damage on the investor without serving any apparent legitimate purpose115; 

b. is not based on legal standards but on discretion, prejudice or personal preference116; 

c. is taken for reasons that are different from those put forward by the decision maker; and 

d. is taken in willful disregard of due process and proper procedure.117 

134. Correspondingly, Claimant submits that firstly, initiation of suo-motu investigation was 

arbitrary (1). Secondly, arguendo, the subsequent imposition of interim airfare caps was 

arbitrary (2). Lastly, non-revision of airfare caps in the wake of financial crisis was arbitrary 

and breached the legitimate expectations of the Claimant (3). 

                                                           
112 ELSI, ¶128.  
113 Crystallex, ¶578; Stati, ¶1260. 
114 EDF, ¶303; Toto, ¶157. 
115 Waste Management, ¶98. 
116 Crystallex, ¶578. 
117 ELSI, ¶128. 
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1. Initiation of suo-motu investigation was arbitrary 

135. It is submitted that the suo-motu investigation or the first investigation was arbitrarily 

instigated against Caeli. This was so because none of the mandatory requirements for such 

investigation, provided under Section 2(a), (b) and (c) of the MRTP Act, had been fulfilled. 

Ergo, it was based on discretion and prejudice rather than legal standards; and in willful 

disregard of due process of law. 

1.1. Requisites under Section 2(a) of the MRTP Act were not fulfilled.  

136. CCM had to ensure market share of a corporation to be 50% for instigation of suo-motu 

investigation.118 Market share of Caeli was merely 43% at the time.119  To circumnavigate this 

criterion, CCM unfairly alleged Caeli to have indulged in “high-level cooperation” with its 

alliance partner, by engaging in secondary preferential slot trading; and cumulatively 

calculated the shares of Caeli with Royal Narnian to unfairly clear the threshold. This displays 

excess discretion for two reasons: 

137. Firstly, the benefits of the Moon Alliance membership, that Caeli could enjoy, were already 

approved by CCM in 2011.120 

138. Secondly, the final investigation report, released after two years, did not substantiate or even 

mention the indulgence of Claimant in secondary preferential slot trading, the very allegation 

that used to justify the cumulating of shares.121 Additionally, such an absurd cumulating of 

market shares was done for the first time in the country.122  

139. Moreover, the cooperation was largely complimentary in nature and brought balance of 

efficiency gains123. Also, it shall be noted that the Claimant was merely engaging in 

competitive slot trading, as against anti-competitive preferential secondary slot trading. This 

                                                           
118 Annex V, p.47. 
119 Record, p.34, ¶36.  
120 Record, p.31, ¶23. 
121 Record, p.36, ¶45. 
122 Record, p.34, ¶36. 
123  Luftansa/AuA, ¶¶26,112. 
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kind of cooperation was a commonly prevalent market practice124 and is recognized as low to 

medium level125 cooperation.126   

140. Even if there was ambiguity as to what constitutes low, mid or high of cooperation in the 

undertaking signed by Caeli; such lack of clarity could not be used to the detriment of the 

investor.127 Thus, Claimant’s conduct was also not in violation of the undertaking.  

141. Furthermore, the discretionary powers of CCM to instigate a suo-motu investigation, even 

where market share is lower than 50%, had to be exercised in exceptionally rare cases.128  In 

casu, firstly, CCM never exercised such discretion. This is evident from the fact that it went 

to legitimize its investigation, by cumulating the market share to reach 50%. Arguendo, 

Caeli’s case did not fall under the rare category.  

1.2. Requisites under Section 2(b) and (c) of the MRTP Act were not 

fulfilled. 

142. Pursuant to stipulations made in these clauses, there was no evidence to the effect that Caeli 

posed a unique threat to competition in the market of Mekar and/or that it was pushing 

competitors out of the market. This is substantiated on the consideration that if such 

stipulations were true, some affected competitor would have raised a complaint against Caeli 

and CCM would not have to resort to suo-motu investigation.  

143. For the aforementioned reasons, it is submitted that the suo-motu investigation was arbitrary, 

illegal and irrational129.  

2. Arguendo, subsequent imposition of interim airfare caps was arbitrary 

144. It is submitted that Claimant engaged in competitive pricing, i.e. selling below the market 

price of competitors rather than predatory pricing, i.e. selling below the cost price. 

Nevertheless, if there was an apprehension of predatory pricing or that prices were being set 

too low thereby driving the competitors out of the market, setting price floor would have 

                                                           
124 American Needle, ¶¶11-17. 
125 Airport Coordinator, ¶54. 
126 OECD Paper, ¶89. 
127 Occidental, ¶242. 
128 MRTP Act, s2(a). 
129 EDF, ¶303. 
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corrected the situation. But an arbitrary and disproportionate ceiling price was also imposed 

as interim caps.130  

145. By barring it from increasing its prices, the Claimant was deprived of its economic freedom 

for no justifiable reason.131 The measure was arbitrary since it didn’t serve any legitimate 

purpose;132 besides inflicting damage on the Claimant by restraining them from receiving 

reasonable returns on their investment.  

3. Non-revision of airfare caps in the wake of financial crisis was arbitrary and 

breached Claimant’s legitimate expectations 

146. Revision of air-fare caps was denied even in the backdrop of financial and currency crisis. At 

the time, Claimant’s cost of production substantially increased owing to exponentially 

increasing inflation rates and fuel prices133. In such a situation, let alone revision, even regular 

pegging of ticket prices with the inflation rates134, which were as high as 2600%135, was not 

allowed. Sudden regulatory changes mandating dealings in MON, a fluctuating currency,136 

further impaired Claimant’s investment.  

147. All this violated Claimant’s legitimate expectation of timely revision of interim caps137 and 

that of earning reasonable rates of returns on the investment.  

3.1. The conduct of the CCM was in violation of Claimant’s legitimate 

expectations 

148. The concept of ‘legitimate expectations’, as propounded in Thunderbird 138, refers to:  

a. a situation where a Contracting Party’s conduct creates reasonable and justifiable expectations 

on the part of an investor (or investment) to act on reliance on said conduct, such that a failure 

by the [State] to honor those expectations could cause the investor (or the investment) to suffer 

damages. 

                                                           
130 Myers, ¶268.  
131 Record, p.37, ¶37.  
132 EDF, ¶128.   
133 Record, p.31, ¶24. 
134 Record, p.35, ¶39; Record, p.36, ¶43. 
135 Proc. Order 3, ¶4. 
136 Record, p.35, ¶ 39.  
137 Annex V, p.47.  
138 Thunderbird, ¶147.  
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149. Protection of legitimate expectations is one of the important elements of the FET standard139 

and demands that the host State does not abandon a prior commitment.  

 

Legislations can create legitimate expectations. 

150. In Silver Ridge,140 it was held that the State may make specific commitments to investors by 

virtue of legislative or regulatory acts which are not addressed to “particular individuals”, 

provided that the acts are sufficiently specific regarding their content and their object and 

purpose. Additionally, creation of legitimate expectations is more likely where a State has 

adopted legislative or regulatory acts "with a specific aim to induce [...] investments".  

151. In case, MRTP act was specifically amended in 2009, two years before Vemma’s investment 

in the country, to inspire investor confidence141 and the Claimant has relied on the same.142 

 

Basic principles of economic rationality and reasonable conclusions of an agreement form 

legitimate expectations. 

152. In Total SA143, it was held that violation of basic principles of economic rationality, 

proportionality, regulatory fairness and certainty constitutes violation of legitimate 

expectation.  

153. Similarly, Walter Bau144 explicitly recognized that even when Respondents have not 

guaranteed any specific rate of return, a reasonable rate of return145 is something that can be 

legitimately expected.146 

154. In the present case, even the definition of investment under CEPTA147 furthers the specific 

representation, ensuring reasonable rates of return on the investment. Wherein, an “Investment 

means every asset that an investor owns or controls…other resources, the expectation of gain 

or profit, or assumption of risk”. 

                                                           
139 Techmed, ¶154; Saluka, ¶302.  
140 Silver Ridge, ¶408. 
141 Record, p.30, ¶19. 
142 Suez, ¶226.  
143 Total SA, ¶333.  
144 Walter Bau, ¶12.3. 
145 Suez, ¶226. 
146 Teinver, ¶634; TECO, ¶348. 
147 CEPTA, art. 9.1. 
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155. Arguendo, the expectation of reasonable return stands even if the aforementioned 

representations are not accepted to be a representation or a specific enough one.  

156. This is in accordance with Tribunal’s observations in Parkerings148 that: 

a. ..in the situation where the host-State made no assurance or representation, the 

circumstances surrounding the conclusion of the agreement are decisive to determine if 

the expectation of the investor was legitimate149  

157. Thus legitimate expectation may arise even in absence of specific representations.150 

 

A stable and predictable regulatory framework was not provided 

158. Firstly, non-revision of airfare caps, specifically during crisis, was in violation of both - the 

established domestic laws151 of the country and the international laws152 which recognize that 

interim measures shall be temporary, conservatory and proportionate in nature. Additionally, 

imposition of fines in violation of S4(f), MRTP Act, 

159. Secondly, sudden and drastic changes could not be expected153 thus to deal in MON, a 

fluctuating currency, violated legitimate expectations. Additionally, in principle, an investor 

has a right to a certain stability the legal environment of the investment154 and predictability 

of legal framework is a part of duty of host155 state.156 

160. In LG&E157, it was agreed that Argentina’s measure, of changing the currency for tariffs and 

not compensating investors, amounted to an unfair and inequitable act, even in the light of 

economic crisis. Moreover, it was established that although the claimant should have 

recognized the risk of foreign investment, this was no excuse for Argentina’s harsh measure. 

                                                           
148 Parkerings, ¶331. 
149 Waste Management, ¶60; CMS ¶52. 
150 Micula II, ¶362. 
151 Annex V, p.47. 
152 Nidec/Whirlpool, ⁋77.  
153 Sempra, ¶303; Toto, ¶244. 
154 Murphy, ¶207; Duke Energy, ¶339; LG&E, ¶125. 
155 Saluka Investments, ¶¶301,303; Techmed, ¶154. 
156 BG Group, ¶298; Murphy, ¶¶248-249.  
157 LG&E, ¶139. 
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B. Second Investigation conducted by CCM was arbitrary 

161. Caeli wasn’t dominant in relevant market i.e. market of transports employed on short-distance 

routes.158 Furthermore, dominance wasn’t abused as prices were according to the airfare caps 

levied on Caeli. Thus, CCM’s conduct was based on discretion rather than pre-existing legal 

standards.159 

162. Arguendo, imposition of fine was disproportionate and in violation of S4(f), MRTP Act160. 

II. Discriminatory Conduct 

163. In the landmark case of Saluka Investment161, a test was laid to check discriminatory conduct. 

The test devised considerations of (i) similarly situated investors (ii) were unequally treated 

(iii) without any justified reasons.162  

164. In this instance, Claimant submits that Mekar unfairly discriminated against it, by allowing 

other similarly placed foreign airlines to receive subsidies under the Executive Order 9-2018 

but excluding it.163 

A. Claimant was similarly situated to other investors receiving the subsidies  

165. Taking precedence from the attributes of “like circumstances” identified in UPS164, it is 

submitted that, Claimant and other domestic and foreign airlines, who received the subsidies 

under the Executive order, were similarly situated as -  

                                                           
158 British Airways/SN Brussels airline, ¶¶8,23.  
159 Merck Sharp, ¶384.  
160 Annex V, p.47. 
161 Saluka Investment, ¶310. 
162 Crystallex, ¶616. 
163 Annex VIII, p.56. 
164 UPS, ¶87. 
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1. they all competed in the same market, i.e., of air transport to the citizens of Mekar and for 

the same market share, i.e. airlines catering to domestic and global air traffic from Mekar. 

2. other foreign airlines were also receiving subsidies from their Home States. 

3. all of them contributed to the economy of Mekar; 

4. all of them were hit by external situations - the financial and currency crisis in Mekar, 

consequent to which the government granted them subsidies. 

B.  Claimant was unequally treated 

166. It is submitted that as established Merill165, benefitting other investors in like circumstances, 

thereby disadvantaging those left out, amounts to unequal treatment. Thus, a measure, that on 

the face of it appears neutral but is in effect disproportionate, also amounts to unequal 

treatment.166 

167. Similarly, here, in the first instance, Caeli was denied subsidies without any justifications. 

Additionally, when subsidies were provided to all the other similarly situated airlines, they 

were put in a better-off position; ultimately positioning Caeli at a worse. 

C. No justified reasons were provided for such unequal treatment among equals 

168. Such unequal treatment amongst the equals amounts to discriminatory conduct when either 

there is no justified reason behind the same; or when the reason behind a measure is different 

from the one invoked by the State during the implementation.167 

169. In case, Claimant's access to the subsidies from its Home State could not be a valid reason for 

differentiation, as other airlines like Jet Green and Star Wings received subsidies from their 

Home States.168 Their subsidies were even higher in quantum than what Caeli received under 

Horizon 2020 scheme.169 Moreover, differentiation based on ownership isn’t justified and 

                                                           
165 Merrill, ¶94. 
166 Heaton & Henckels (2016), p.253. 
167 Dolzer (2013), p.284. 
168 Record, p.36, ¶46. 
169 Proc. Order 4, p.89. 
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concomitantly, unlike Larry Air, it was not wholly owned by the government, or even 

conclusively a State-owned enterprise170, as indicated in the Jurisdictional submissions. 

III. Denial of Justice 

170. It is submitted that Mekar denied justice to the Claimant by providing unreasonable delay in 

the proceeding of the interim measures for the stay on airfare caps [A]; violating due process 

by dismissing claimants case on merits by a way of summary judgment without conducting 

even a prima facie hearing [B]; and enforcing a foreign arbitral award which was already set 

aside at the seat of the arbitration [C]. 

A. Unreasonable delay in hearing for the interim measures 

171. Under International Law, undue delays constitute a classic example of denial of justice.171 

There exists an undue delay in an adjudicatory process when the Host State prevents the 

investor from enjoying the remedies in an effective manner.172 The assessment of what 

circumstances would amount to “undue” is highly fact sensitive.173 Tribunals take into 

consideration multiple factors for such determination, which, apart from including the length 

of proceeding also include the need for speedy resolution, the complexity of proceedings and 

the behavior of the Court and litigants.174 Tribunals do not consider that specific circumstances 

of the Court can serve as justification.175 

 

The need for speedy resolution.  

172. The need for a swift resolution is decisive in assessing the legitimacy of the delays.176 In the 

present case, Claimant was in a dire need of an urgent redressal. The arbitrary and rigid 

maximum caps did not allow the claimant to recover the increased cost of production thereby 

denying any reasonable returns.  

 

                                                           
170 EU White Paper (2016), pp.6-7. 
171 Pey Casado, ¶656. 
172 Chevron, ¶250. 
173 Paulson, p.177. 
174 White Industries, ¶10.4.10. 
175 Waste Management, ¶131. 
176 White Industries, ¶10.4.14. 
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The complexity of proceedings.  

173. The hearing pertained to obtaining prima facie stay on the airfare caps, which are not 

particularly complex. The process could have been completed in a short time. This would have 

catered the needs of the parties involved in the interest of justice. 

 

Behavior of courts and litigants.  

174. The legitimacy of the delays depends on the behavior of judicial bodies in relation to the 

organization of the proceedings.177 It also depends upon the litigant’s diligence to accelerate 

the procedure.178 

175. In casu, despite Claimant’s multiple requests for expediting the process, the hearing was 

scheduled in April, 2019 -13 months after registering the claim.179 For this act, the Court 

Registrar cited reasons such as non-availability of resources, which cannot form an excuse but 

rather show the failure of judiciary in Mekar. 

 

The specific circumstances of Mekarian courts.  

176. Specific circumstances, like the overburdening of courts, may explain but not excuse the delay 

since they reveal the defectiveness of the judicial180 machinery.181 Therefore, even though 

Mekarian courts were overburdened with suits and there was pendency of cases, it would not 

serve as a justification for denial of justice. 

177. Further, interim measures are based on providing urgent redressal so as to prevent the parties 

from any adverse effect.182 Claimant could not have expected a delay in such a measure from 

the representations available prior to investment, which broadly showed a delay of 27 months 

in civil matters and did not comment anything specific on such a measure.  

178. Moreover, Preamble of the Trade Agreement between two countries can give rise to legitimate 

expectations.183 The Preamble of CEPTA mentions that Mekar would promote rule of law.184 

                                                           
177 ILC Diplomatic Relations, art 1. 
178 Chevron, ¶255; Toto Award, ¶167. 
179 Record, p.36, ¶44. 
180 Pantechniki, ¶76; Freeman, p.261. 
181 El Oro Mining, ¶10; Toto Jurisdiction, ¶162. 
182 UN Working Group, para 104. 
183 Occidental, ¶183. 
184 Record, p.71. 
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In the present case, the document does not mention any specific definition of this term. As a 

result, it would be interpreted as per the International Law.185 Since, timely justice in court 

proceedings has been recognized by several institutions, such as the UN, to be a part of rule 

of law.186 Thus, it should be construed that Mekar was bound to ensure timely justice to the 

claimants because of it forming a legitimate expectation. 

179. Consequently, the facts reveal that despite Claimant’s diligence, Mekar failed to ensure 

rendering justice in a reasonable time and thereby committed denial of justice. 

B. Dismissing Claimant’s case on merits by a way of summary decision 

180. Through the prohibition of denial of justice, international law condemns any “willful 

disregard of due process of law” that is characterized by an act that “surprises a sense of 

judicial propriety”.187 

181. Manifest failure of natural justice in judicial proceedings has been construed as a violation of 

due process.188 Although the principle of audi alteram partem is not absolute, the restrictions 

on the obligation to provide a hearing are permissible only if they have a legitimate aim and 

are proportionate, as well as do not undermine the very essence of law.189 

182. In the present case, Mekar High Court, by its Order of 15th June, 2019, dismissed Claimant’s 

case on merits via a summary decision without even conducting a hearing for the merits of the 

case.190  

183. The Executive Order 5-2014, which gave the power to pass such summary judgment to a 

Mekari judge, restricted this power to be exercised in those circumstances where the judge 

finds that merits do not hold much weightage for a party, but did not grant the power of 

restricting the hearing for executing such decision. Further, there lied no further appeal for the 

summary judgment.191 

                                                           
185 VCLT, art 31(3)(c). 
186 UN Basket, p.7. 
187 MTD, ¶109. 
188 Waste Management, ¶98. 
189 Handbook, p.13. 
190 Proc. Order 3, ¶9. 
191 ibid. 
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184. The decision to restrict the hearing lacked any legitimate aim, did not share any nexus with 

the purpose of the executive order and moreover, was disproportionate in a situation where 

there lied no further appeal for the summary decision. 

185. Hence, the act clearly offended the due process of law which was bound to be respected by 

Mekar in its actions. 

C. Enforcement of an award already set aside at the seat  

186. Mekari judiciary enforced the arbitral award passed by Mr. Cavannaugh, which was tainted 

with corruption and was already set aside at the seat of the arbitration i.e., the Supreme Court 

of Sinnograd. 

187. Mekar is a signatory to the New York Convention on Recognition and Enforcement of Foreign 

Award, wherein, Article V(1)(e) provides for refusal to enforce an award which has been set 

aside at the seat.192 Its domestic law in this regard is based on UNCITRAL Model Law,193 

which provides for similar obligation in Article 36.194  

188. In establishing a claim for denial of justice, the substance of a decision can be of relevance.195 

It can occur irrespective of any trace of discrimination or maliciousness, if the judgment 

shocks a sense of judicial propriety.196 The test adopted for denial of justice is “whether at the 

end, in light of all the facts and circumstances of the case, a tribunal can conclude that the 

judgment was clearly improper and discreditable”.197 

189. In the present case, two erroneous reasonings were given by the enforcement court. First, it 

categorized the evidence presented to be not credible solely on the basis of its source, even 

though it recognized that the evidence was sufficient to be a circumstantial evidence which 

was considered to be admissible for such cases in their domestic law.198 The reason for such 

categorization on a sole basis of source was given to be a sub-judice proceeding against the 

source which was in process.199  

                                                           
192 NYC, art V(1)(e). 
193 Record, p.39, ¶61. 
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190. The decision to reject the admissibility of an evidence, solely on the basis of source merely 

because another sub-judice proceeding against the source, clearly suffers from arbitrariness. 

191. Second, it agreed with the reasoning given by Mr. Cavannaugh and balanced it with the 

presented evidence.200 Therefore, even after recognizing that the arbitral award was tainted 

with fraud and corruption, it enforced the award just because it found the award to be reasoned. 

192. Reducing corruption and fraud have been considered to be a part of international public policy 

of the nations.201 The word “public policy” in the grounds for setting aside a foreign award in 

NYC and UNCITRAL, has been construed as international public policy.202 Further, Mekar 

has explicitly mentioned to reduce bribery and corruption in the Preamble of the CEPTA.203 

193. Therefore, howsoever well-reasoned the award would have been in the eyes of Mekar 

judiciary, it was bound to be set aside as it was tainted with corruption and fraud as it offended 

the public policy of Mekar. Moreover, from the evidence by CILS, it is clearly proved that 

Mekar Airservices Ltd. was involved in bribing the arbitrator to unfairly take the decision of 

the award in their favor.204 This shows the malafide intention towards the claimants. 

194. Consequently, Mekar, by enforcing the said awards not only violated the international 

agreements to which it is signatory but also the legitimate expectations of the claimants which 

clearly fulfils the threshold of denial of justice. 

  

IV. Fundamental breach of due process 

195. Transparency in governmental procedures has been considered as one of the essentials to 

ensure the due process of law.205 Fairness in governmental procedures requires host States to 

act transparently.206 Lack of due process can occur when there is a complete lack of 

transparency.207 

                                                           
200 Annex XIV, ¶11. 
201 WDF, ¶157. 
202 ILA Report, pp.13-14. 
203 Record, p.71. 
204 Annex XII, p.61, ¶1. 
205 Joshua, ¶ 359. 
206 Tecmed, ¶ 154. 
207 Metalclad, ¶ 99. 

 



   

 

39 

 

A. Rejecting to stay the imposition of airfare caps suffered from fundamental breach 

of due process. 

196. In the judgment given on 15 June, 2019 by Justice VanDuzer, even though disagreed with 

CCM’s reasoning, but still rejected staying the imposition of the caps by only citing balance 

of convenience for the same and not mentioning any reasoning for such balance of 

convenience.208 For a balance of convenience to exist, there was to be lied a reasoning which 

the Claimant had the right to know. Rejecting the claim without providing any reasoning 

undoubtedly gave rise to a fundamental breach of due process involving lack of transparency. 

 

V. Duress 

197. Article 9.9 CEPTA states that:  

a. A Party breaches the obligation of fair and equitable treatment referenced…if a measure or 

measures constitute….(d) Abusive treatment of investors, such as coercion, duress, and 

harassment...  

A. Respondent abused the Claimant rights and coerced it to dispose of its investments. 

198. The above-mentioned provision protects the investors from any abusive treatment by the Host 

States.  

199. Tribunals have found that the question of whether specific State conduct constitutes 

impermissible harassment will turn on the facts of each case209. Moreover, considerations 

such as good faith i.e. whether there is evidence of bad faith on the part of the authorities in 

imposing the measure, have also been relied on.210  

200. The Frontier Tribunal was of the view that: 

a. bad faith action by the host state includes the use of legal instruments for purposes other than 

those for which they were created. It also includes a conspiracy by state organs to inflict 
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damage upon or to defeat the investment, the termination of the investment, and expulsion of 

an investment based on local favouritism.211  

201. These include complaints from the investor about organised governmental harassment which 

are aimed at causing injury to investors and/or investments212.  

202. In Waste Management, the Tribunal noted that a deliberate conspiracy or a conscious 

combination of various government agencies, without justification to defeat the purposes of 

an investment agreement, cannot be an act in good faith and form, and thus is deliberately set 

out to destroy or frustrate the investment.213 In the present case, the new government in Mekar 

wanted to re-nationalise previously privatised companies.214  

203. It was with this intent that Mekar nullified the exemption given to airlines to trade in a stable 

currency. Furthermore, the non-revision of air caps and pegging them to the inflation rate, 

only prove to make the financial condition of Caeli worsen. On the top of this, the 

investigations carried forward by Mekar, without having any legitimate bases to even begin 

an investigation, clearly show the intent of the State of Mekar.  

204. Deliberate imposition of regulatory fines and unreasonable inspections,215 alongside 

investigations against the Claimant, is an exertion of undue pressure on investors to dispose 

of its investments216 which displays grossly harassing features.217 This clearly shows that the 

Claimant was brought to a situation where it could not manage to acquire profits from running 

Caeli.  

205. Moreover, when the Claimant wanted to dispose of its stake, Respondent coerced it into 

accepting an unfavourable deal to sell its stake in Caeli, even when an arm’s length deal was 

acquired with Hawthorne Group LLP. Needless to mention, the investor did not consent to the 

transfer. Rather, all that an investor must show is that the transfer to the host state was 

consented to only by reason of the host states duress.  

206. Moreover, the Tribunal in Desert Line was also of the opinion that:  
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a. the victim of coercion “intends” to give up the thing he is under pressure to relinquish, 

precisely in the sense that he “intends” to escape the inevitably painful consequences of trying 

to resist the coercion. By a parity of reasoning, there is no substance in the ratification 

argument; if there was coercion, it does not matter if the victim bows to the pressure once or 

several times, as long as the coercion continues to be effective218  

207. This conduct is clearly unfair and inequitable and therefore deserving (and capable) of 

remedy.219 

Defense against the Respondent’s Right to Regulate 

208. Respondent exercised its right to regulate in an unreasonable and disproportionate manner as 

none of the essential requirements laid down in the case of AES220 and ADC221 were fulfilled. 

This was so because Respondent while exercising this right did not act in a way that respect 

the obligations it assumed under the BIT including the FET obligations. Additionally, there 

was no rational link or correlation between the policies of the Respondent, measures adopted 

to achieve it and the objectives they sought to achieve.  
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PART IV: COMPENSATION 

210. It has been proven that Mekar has not only violated the provisions under Article 9.9 of 

CEPTA, but also caused losses to Claimant. The primary reason for these losses are the direct 

acts of Mekar, which made the investments once estimated at $1.1 billion, to sell off at $400 

million to Mekar. Correspondingly, a compensation is owed to the Claimant to remedy the 

injuries cause by Mekar; for, a sufficient causal link exists between the wrong found and the 

remedy awarded222 or damages are “adequately connected” to the breach.223 

211. Claimant submit that the relevant standard applicable would be that of a Fair market Value. 

[I] Furthermore, it is argued that none of Claimant's actions contributed to the losses in 

question and it did all that was in its power to mitigate the losses, despite the hostile business 

and political environment of Mekar. Therefore, the compensation must not be reduced on 

grounds of contributory negligence. [II] 

I. Fair market value is the applicable standard 

212. Under customary international law, States are required to provide full reparation to investors. 

This principle was articulated in Chorzow Factory. Pursuant to the same, the goal of full 

reparation has been to wipe out all the consequences of the illegal act,224 and followed by the 

ILC’s Draft Articles on State Responsibility.225  

213. Claimant believes that this can only be possible if compensation is awarded at “fair market 

value” which has been defined as: 

a. the price, expressed in terms of cash equivalents, at which property would change hands 

between a hypothetical willing and able buyer and a hypothetical willing and able seller, acting 

at arm’s length in an open and unrestricted market, when neither is under compulsion to buy 

or sell and when both have reasonable knowledge of the relevant226 facts227  

214. In accordance with the standard of compensation applicable for the breach of Article 9.9 

CEPTA, Claimant submits that the interpretation of clauses under the CEPTA point toward 
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that the appropriate standard of ‘Fair Market Value’ for compensation [A]; and that the Most-

Favourable Nation Clause under article 9.8 of the CEPTA, allows for importing the standard 

of ‘Fair Market Value’ from article 13 of the Arrakis-Mekar BIT [B]. 

A. Interpretation under CEPTA 

215. Article 1.3 of CEPTA includes that:  

a. …2. The Parties shall interpret and apply the provisions of this Agreement in the light of its 

objectives set out in paragraph 1 and in accordance with applicable rules of international law. 

216. The provision is relevant as it envisages the objective of the treaty and the importance given 

to the general rules of the international law while interpreting the provisions of the CEPTA. 

Article 31(3)(c) of VCLT stipulates that a treaty term will correspond with any relevant rules 

of international law (here, rules of international law corresponds with the notion of the sources 

of international law as in Article 38(1) of the ICJ-Statute228) applicable in the relations between 

the parties. Therefore, the provisions of the CEPTA must be read in consonance with the rules 

of international law. It is imperative for the Tribunal to read the provisions of article 9.21 in 

consonance with prevalent rules of international law. 

217. Simultaneously, Article 9.21(1) extends that:  

a. Where a tribunal makes a final award against a respondent, the tribunal may award, separately 

or in combination:  

(a) Monetary damages at a market value, except as otherwise provided for in Article  9.12… 

218. Emphasis must be placed on the use of the word “may” in the provision. On ordinary 

interpretation as per Article 31 VCLT, it denotes discretionary power to the Tribunal to award 

compensation at ‘market value’.  

219. It is the opinion of Claimant that the Tribunal must exercise its discretion in the backdrop of 

Article 1.3 of CEPTA, to find the FMV standard more appropriate in the present case.  

220. Fair market value standard has been held as an objective standard of 

compensation.229Furthermore, it could be relied upon to measure damages for non-

expropriatory breaches, as a matter of customary international law.230 These Tribunals have 

further observed that though FMV is usually an applicable standard of compensation for 
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expropriatory breaches, the line separating indirect expropriation from an FET breach can be 

rather thin; and in those circumstances, the standard of compensation can also be similar on 

one or the other side of the line.”231  

221. Moreover, it has been pointed out that FMV value is appropriate not only if the breaches 

“affect results in important long-term losses232 but also, when the State itself takes over the 

investment.”233 In the present case, Mekar has not only violated the provisions of Fair and 

Equitable Treatment but also taken over the investments of the Claimant in Caeli.  

222. Thus, the Tribunal must exercise its discretion in the present case and award compensation 

under FMV standards only.  

B. The Most-Favourable Clause allows for importing FMV from Arrakis-Mekar BIT. 

223. Article 9.7 of CEPTA stipulates the MFN clause to cover the ‘sale or disposal of investments’ 

for investors “in like situations”. Imposing the ordinary meaning of ‘sale or disposal’ in 

application of Article 31(1) VCLT, the practise of compensation would also be covered within 

the same.  

224. The Ickale Tribunal opined that the “obligation exists only insofar as the investments of the 

investors …..can be said to be in ‘a similar situation"234 i.e. the factual similarity of the both 

the situations must be compared when dealing with a particular aspect of a treatment.  

225. The Tribunals, under Arrakis-Mekar BIT, have consistently awarded compensation for FET 

violations at “fair market value” under Article 13 of the BIT.235 In casu, Claimant has proven 

extensively in its submissions that Mekar violated FET standards as per Article 9.9 of CEPTA. 

226. Furthermore, it is submitted that the considerations in paragraph 2 of article 9.7 have also been 

fulfilled, as the standard of compensation is not a ‘substantive obligation’ but rather a 

secondary duty arising from the breach of a substantive obligation. Generally, the substantive 

obligations of the host economy include requirements of (a) “non-discrimination”; (b) “fair 

and equitable” treatment; (c) “full protection and security”; (d) prohibition against illegal 
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expropriation; (e) obligation to “observe undertakings”; and (f) guarantee of free transfer of 

funds related to investments.236  

227. Compensation has been defined as a secondary obligation where:  

a. there may be cases where States incur obligations to compensate for the injurious 

consequences of conduct which is not prohibited, and may even be expressly permitted, by 

international law (e.g. compensation for property duly taken for a public purpose)….These 

requirements of compensation or restoration would involve primary obligations; it would be 

the failure to pay compensation, or to restore the status quo which would engage the 

international responsibility of the State concerned237  

228. Furthermore, “As compared with satisfaction, the function of compensation is to address the 

actual losses incurred as a result of the internationally wrongful act.”238  

229. Since compensation is not a substantive obligation, importing the said standard of 

compensation from Arrakis-Mekar BIT does not violate article 9.7 of the CEPTA.   

II. Compensation must not be reduced on grounds of contributory negligence. 

230. Claimant submits that though provisions exists under the CEPTA that provides for reduction 

of compensation on grounds of contributory negligence, this has been accepted as a customary 

practise that the investor has an obligation to take all reasonably available steps to mitigate its 

loss.239 But what constitutes reasonable mitigation depends on the circumstances of the 

particular case.240  

231. In the present case, Claimant not only revived a half-dead airline, but also made it profitable 

within three years, to an extent that it became the only consistently profitable carrier on over 

half the routes to and from its base airport.241  

232. Under Article 39 of the ILC Draft Rules, two conditions have been outlined to prove the 

element of contributory negligence. Firstly, not every action or omission are relevant but only 

those actions or omissions which can be considered as wilful or negligent, i.e. which manifest 
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a lack of due care on the part of the victim of the breach for his or her own property or rights.242  

Secondly, the negligence should have reached the level of being “serious” or “gross” i.e. it 

should be material and significant.243  

233. Caeli began to experience major losses only due to the Respondent’s arbitrary imposition of 

air caps and its non-revision, failure of Mekar’s judiciary to hear it and other measures directed 

to disrupt the investment. Moreover, even on unprofitable routes, Claimant strategically 

planned profitable seasons to cover the losses. Claimant envisaged expansion and fleet 

renewal at the most appropriate time when the fuel prices were cheap and when the profit 

margins could have been expanded.  

234. It is acknowledged that under the General Principles of International Law, Claimants must 

take reasonable steps to mitigate their losses,244 but maintaining a profitable business in an 

economy hit with 2600% recession, with a highly volatile currency rates and a government 

adamant to admonish the investments of the Claimant, is virtually unfeasible and it can’t be 

regarded as Claimant’s fault.  

235. Therefore, when claims of Respondent do not fulfil any requirements under the general 

principle of international law, the compensation must not be reduced. 
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VI. PRAYER FOR RELIEF 

In light of the above, the Claimant hereby respectfully requests the Arbitral Tribunal to: 

 

A. Reject the challenge to jurisdiction requested by the Respondent; 

B. Find that it has jurisdiction over the present dispute; 

C. Accept submissions advanced by CBFI as amicus submission; 

D. Reject the submissions advanced by External Advisors to the Committee on Reform of 

Public Utilities; 

E. Find that Respondent treated the Claimant’s investment unfairly and inequitably and 

thereby breached its obligations under Article 9.9 of the CEPTA; 

F. Order Respondent to pay the Claimant compensation in the amount of USD 

1,100,000,000 plus interest as of the date of the violation; 

G. Order Respondent to reimburse the Claimant for all costs and expenses associated with 

this arbitration. 

 

 

Submitted on 31 October, 2021 by TEAM Tarassov 

 

On behalf of Claimant 

VEMMA HOLDINGS INC. 

 

 


