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STATEMENT OF FACTS 

1. Vemma Holdings Inc. (“CLAIMANT”) is an airline holding company incorporated in 

The Commonwealth of Bonooru (“Bonooru”). CLAIMANT acquired the investment in Caeli 

Airways, a Mekari state-owned airline. The Federal Republic of Mekar (“RESPONDENT”) is one 

of the countries of The Greater Narnia’s region. Due to its political instability, high regulatory 

intervention and late economic blossoming, post-independence growth was greatly affected. 

2. On 14 February 2004, attempts were made to privatize Caeli. In the subsequent years, 

privatization became one of the central points of Mekar’s domestic political agenda. Following the 

elections of 2008, inefficient government spending likewise became a contentious point. The new 

administration enacted the Emergency Recovery Act 2009, authorizing large-scale privatization of 

SOEs and rescinding bailout proposals. 

3. In the umbrella of initiatives to boost private investments, the Competition Comission of 

Mekar (“CCM”) was envisaged in 2009, to inspire investor confidence. Starting in the early 

months of 2010, there was an indication through the drafters on the trade agreement to include a 

chapter on investment protection. 

4. On 5 March 2011, an acquisition of a total 85% stake in Caeli Airways was approved by 

the CCM, in addition to the airline’s participation in the Moon Alliance. 

5. On 28 September 2011, Vemma -as well as the other companies involved- received a 

subsidy from the "horizon scheme", a project to improve mekarian tourism in Bonooru. 

6. In June 2014, oil prices fell around the world due to a rising supply from non-CEPO 

countries. On 15 October 2014, CEPTA, an agreement signed by Mekar and Bonooru, entered 

into force. 

7. Throughout 2014, due to a strategy of high employee and aircraft productivity with low 

unit costs, Caeli maintained a high load factor at the same time as it captured market share lost by 

its Mekari competition.  

8. In September of 2016, the CCM launched an investigation into Caeli’s activities. Even 

though Caeli only enjoyed 43% of the market share in Mekar, the Commission alleged that it was 

important to consider the company's market share in conjunction with its Moon Alliance partner, 

Royal Narnian, which exceeded 54%. No other airline alliance members active in Mekar, 

individually or in combination, were investigated by the CCM until the present day. As a result, 

CCM placed caps on Caeli as a provisional measure. 
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9. In December 2016, another complaint was submitted against Caeli before the CCM. 

Caeli stated that it did not enjoy any dominance on these short-distance routes, since it was 

competing with train, car, and bus journeys rather than the said regional airlines per se. 

10. Alongside the aforementioned complaints, starting in late 2016, the Mon began to drop. 

Some attempts at explanation for this instability included shaky investor sentiment, State 

interference through the central bank, and tariff threats from trading partners. 

11. In December 2017, with the election of LPM and a deteriorated macroeconomic 

situation in Mekar, the new government sanctioned various acts authorizing bailouts to State-

owned or controlled corporations. 

12. On 30 January 2018, in an attempt to stabilize its currency, Mekar’s government signed 

a decree demanding all companies operating in the country to offer goods and services exclusively 

in Mon. Caeli Airways’ board of directors protested this abrupt change. 

13. Caeli requested CCM to remove the interim airfare caps imposed on it in September 

2016, which was promptly denied. 

14. Caeli’s claim against the CCM was filed on 27 March 2018 and only in April 2019 a 

hearing on interim measures was scheduled. Caeli’s lawyers urged for an immediate hearing to 

secure a stay on airfare caps.  

15. By the end of August 2018, the CCM concluded its First Investigation into the 

commercial activities of Caeli Airways. CCM imposed a total penalty of MON 150 million on Caeli 

and decided to keep the airline caps in place pending the Second Investigation.  

16. On 1 January 2019, CCM imposed a monetary penalty of MON 200 million and airfare 

caps until Caeli Airways' fair market share hit below 40 °/°.  

17. On 20 January 2019, Caeli Airways appealed CCM decisions in RESPONDENT’S 

Courts and requested that the appeal join the judgment referring to airfare caps in 2019.  

18. On 26 January 2019, the Tribunal denied that request. On 15 June 2019, an interim 

decision declined to remove the airfare caps and dismissed the merits of the appeal. 

19. From July to September of 2019, Caeli’s fair market share dropped below 40 °/°. 

However, the airfare caps were only removed in October of the same year.  

20. On 9 December 2019, Vemma communicated an offer of Hawthorne Group LLP to 

buy its entire stake to representatives of Mekar Air services. 
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21. On 9 May 2020, the arbitrator, Mr.Cavannaugh, rendered an Award favorable to Mekar 

Air Services. On 14 June 2020, the Center for Integrity in Legal Services (CILS) released several 

reports that put in question arbitrator’s impartiality, mostly with accusations of receiving bribery 

from Mekar Airservices.  

22. On 8 October 2020, Vemma Holdings Inc. sold its stakes in Caeli Airways to Mekar 

Airservices for 400 million USD while filing a notice of arbitration against Mekar seeking 

compensation for its losses. Despite this, Caeli’s market share continued to drop below 30 °/° and 

CCM authorized the Minister of Civil Aviation, based on public interest, to infuse capital in Caeli.  
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SUMMARY OF ARGUMENTS 

PRELIMINARY ISSUES 

23. [ISSUE I] CLAIMANT shall demonstrate that this Arbitral Tribunal has jurisdiction to 

decide whether RESPONDENT breached Chapter 9 CEPTA and to determine the compensation 

amount it should pay to CLAIMANT according both to [A] the applicable law, i.e., ICSID 

Additional Facility Rules and CEPTA and [B] the international practice. 

24. [ISSUE II] CLAIMANT intends to prove that the participation of CBFI as amicus curiae 

in these proceedings should be granted, since it fulfilled all the requirements set forth both by [A] 

art. 41(3) ICSID Arbitration Additional Facility Rules and art. art. 9.19 Treaty since and [B] the 

international practice, while CPUR does not. 

MERITS 

25. [ISSUE III] CLAIMANT shall demonstrate that the FET standard, protected by Art. 9.9 

CEPTA, was violated since [A] RESPONDENT’s conduct towards the CLAIMANT was abusive 

and discriminatory, [B] RESPONDENT enacted measures which were manifestly arbitrary, [C] 

CLAIMANT was denied of its right to justice and due process and [D] CLAIMANT’s legitimate 

expectation that RESPONDENT would maintain favourable conditions to the investment was 

breached. 

26. [ISSUE IV] CLAIMANT will evidence that is due compensation of the Fair Market 

Value stating that [A] it is an applicable measure of compensation under the most favorable nation 

principle and that [B] the amount due to compensation shall not be reduced under the factual and 

legal circumstances and [C] RESPONDENT fails to point out which actions can be considered 

‘risky investment’ decisions and, therefore, the compensation value shall not be reduced.  
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PRELIMINARY ISSUES 

27. The present dispute covers two preliminary controversies. The first one regards 

RESPONDENT’s allegation of this Arbitral Tribunal’s lack of rationae personae jurisdiction. The 

second one, the admissibility of CBFI and CPUR as amicus curiae in this proceeding. 

28. After being notified of the dispute on 15 November 2020, RESPONDENT refused to 

reach a mutually agreement resolution, what was attempted by CLAIMANT. In its Response, 

though, RESPONDENT contested this Tribunal’s jurisdiction to decide on the requests submitted 

by CLAIMANT, alleging that, because CLAIMANT is an SOE, this would be a State-to-State 

arbitration. Nonetheless, RESPONDENT’s statement is groundless, since neither the applicable 

law, nor the international practice exclude the jurisdiction of an SOE in this proceeding. 

29. Regarding the admissibility of amicus curiae, the central point is the distinction between 

the nature of the applicants. On one hand, there is the CBFI, an organization that has a strong 

knowledge of the subject by constituting firms of vastly different sizes with a strong interest in the 

Mekari economy - and is therefore very relevant to the analysis of the merits of the case. On the 

other hand, CPUR is not capable of fulfilling the legally established requirements, especially the 

one concerning the scope of the dispute in its filling for amicus, as well as, due to the nature of the 

CPUR as a civil society, as it originates from the very State that is a party in this arbitration 

proceeding, it would not act impartially.  

30. Therefore, CLAIMANT shall demonstrate that this Tribunal [ISSUE I] has jurisdiction 

rationae personae and [ISSUE II] should refuse the participation of the CPUR and accept that of 

the CBFI. 
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I. THIS ARBITRAL TRIBUNAL HAS JURISDICTION RATIONAE PERSONAE 

31. After RESPONDENT’s violation of FET standard in CEPTA1 with its acts to harm 

CLAIMANT’s investment in Caeli, and following an attempt of reaching a mutually agreeable 

resolution,2 CLAIMANT submitted its Notice of Arbitration on 17 November 2020.3 

32. Art. 9.17 CEPTA expressly certifies each party’s consent to arbitration, and it satisfies the 

requirements of a written consent for the submission of a claim through this Tribunal. 

33. Furthermore, Art. 9.16 CEPTA disposes that a claim may be submitted under ICSID 

Convention, under ICSID Additional Facility Rules or under any rules agreed by the parties. As 

per Art. 2 ICSID Additional Facility Rules, a dispute would be governed by these rules when “either 

the State party to the dispute or the State whose national is a party to the dispute is not a Contracting State.” 

Consequently, since RESPONDENT is not a Contracting State and Bonooru is,4 this case has 

jurisdiction under ICSID Additional Facility. 

34. However, according to RESPONDENT, the fact that CLAIMANT is an SOE would 

prevent this Tribunal to decide the present case as it would be a State-to-State arbitration.5 

Therefore, the point of this issue is to assure that, in CLAIMANT`s conditions, SOEs can receive 

investor protection under arbitral tribunals.6 

35. Thus, CLAIMANT shall demonstrate that this Arbitral Tribunal has jurisdiction to decide 

if RESPONDENT violated Chapter 9 CEPTA and to determine the compensation amount it 

should pay to CLAIMANT. This conclusion derives both from [A] ICSID Additional Facility 

Rules, CEPTA and international customary law and [B] the international practice.  

A. CLAIMANT IS AN INVESTOR UNDER THE APPLICABLE LAW 

36. ICSID Additional Facility’s procedures are between a State host of the investment and 

the national of another State.7 Therefore, the requirements rationae personae for the possibility of a 

dispute involving an SOE should be analyzed in light of the concept of “national”,8 that is not 

defined neither by the Convention nor by the Additional Facility Rules, to decide on the jurisdiction 

of the tribunal.  

 
1 Art. 9.9 CEPTA. 
2 Notice, lines 30-33. 
3 PO3, lines 3151-3152. 
4 Notice of Arbitration, line 28. 
5 Response, lines 183; 193-195. 
6 Hodgson/Manners-Webber, p. 26. 
7 ICSID Additional Facility Rules, Art. 2. 
8 Kovács, p. 268; CSOB §16. 
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37. For this purpose, this Tribunal should consider that CLAIMANT fulfils the requirements 

to be an investor set forth in ICSID Additional Facility Rules and CEPTA, and that CLAIMANT 

is a national of the State of Bonooru. 

38. Regarding proceedings under ICSID Convention, Art. 25 defines the requirements for 

the jurisdiction rationae personae of a dispute. In this sense, the litigation must be between a 

“Contracting State” and a “national of another Contracting State.” Moreover, its Art. 25(2) defines the 

outer bounds of the term “national of another Contracting State,” leaving the further determination of 

who its nationals are to be made by the signatory States.9 

39. ICSID Additional Facility Rules are largely the same as the ICSID Convention, but 

establishing a different approach to the jurisdictional requirements in Art. 2 ICSID Additional 

Facility Rules.10 Yet, it is expressed that the proceedings are between a State and a “national of another 

State” in the categories listed. The substantial difference between both rationae personae jurisdictional 

requirements is the extension provided by ICSID Additional Facility Rules to disputes that “fall 

outside the scope of the ICSID Convention.”11 That is the case, e.g., with proceedings that either the 

investor’s home State or the respondent State is not a Contracting State. 

40. In this sense, even though ICSID Convention does not apply to Additional Facility 

proceedings, both rules use the word “national” to describe the investor. It is correct to affirm that 

the Additional Facility Rules “establishes a modified version of the jurisdictional requirements under Article 25 

of the ICSID Convention.”12 In conclusion, the interpretation applied to define the word “national” in 

the ICSID Convention is also useful to an interpretation by ICSID Additional Facility Rules, in a 

similar way that the Maffezini v. Spain tribunal emphasized the resemblance between the terms 

“Contracting State” and “national of a Contracting State” to “utilize jurisprudence developed for one definition in 

the context of the other.”13 

41. After this clarification, the Tribunal must consider that [1] CLAIMANT’s State shares are 

not enough to deny its jurisdiction and that [2] CLAIMANT is a national of Bonooru, to reach a 

decision upon its jurisdiction.  

 
9 Wehland, p. 237. 
10 Backgrounder on Working Paper #5, p. 2. 
11 ICSID Additional Facility Rules, Introduction. 
12 Wehland, p. 238. 
13 Maffezini §79. 
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1. CLAIMANT’s State shares are not enough to deny this Tribunal’s jurisdiction 

42. The first point of this issue explores the capacity of an SOE to be claimant to investment 

arbitrations under the applicable law of this proceeding. 

43. As decided in the case of CSOB v. Slovakia, the jurisdiction rationae personae of the arbitral 

tribunal disposed under ICSID Convention is not limited to privately owned companies and it is 

not excluded only because CLAIMANT is an SOE.14  

44. On these grounds, the concept of nationality “does not depend upon whether or not the company 

is partially or wholly owned by the government” and the matter should be determined by the Broches test,15 

which is a case test created by Aron Broches to determine whether an enterprise have standing to 

bring arbitration claims against the host state.16  

45. The arbitral tribunal in the case of BUCG v. Yemen settled that the SOE should not be 

claimant in investment arbitrations under ICSID Convention only when practicing governmental 

functions.17 Along with this understanding, the destination of international investment law to 

protect foreign private investors does not exclude SOEs if not exercising a governmental capacity.18 

46. The Broches test relies on the attribution rules in the ILC Articles.19 The international law 

concept “focuses only on the links existing between the enterprise and the State” and, even though it is relevant 

to the merits of a dispute, it has a twofold relevance, regarding its use on jurisdictional matters.20 

In this sense, the question if an SOE can be claimant to an ICSID proceeding must regard if its 

acts can be considered as acts of State by the attribution concept under international law.21 

47. Accordingly, Art. 5 ILC determines that the conducts of persons or entities exercising 

governmental authority in the particular instance should be attributed to the State under 

international law. To understand what is governmental, “the manner in which the entity is empowered by 

the State, the content of the powers conferred, and the links between the entity and the State organs must be considered 

in the context of each case.” 22  

 
14 CSOB §16. 
15 CSOB §17, Maffezini §79. 
16 Kovács, p. 268. 
17 BUCG §31. 
18 Dolzer/Schreuer, p. 46, Feldman, p. 34, Mcneill/Purisch, p. 155. 
19 BUCG §34; Feldman, p. 29. 
20 Cortesi, p. 114. See, e.g., Maffezini §78. 
21 Kovács, p. 268; Feldman, p. 25. 
22 Dolzer/Schreuer, p. 201. 
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48. On the other hand, Art. 8 ILC refers to acts of a person directed or controlled by a State. 

In this sense, the entity must not only be generally controlled, but the act in question must have 

been effectively controlled to have achieved a particular result.23 

49. Therefore, this Tribunal shall consider whether the acts taken by CLAIMANT regarding 

its investment in Caeli differ in their nature from acts any other airline would have taken.24 

50. In view of the facts of the case, CLAIMANT, until May 2020, had the State of Bonooru 

as a minority shareholder, ranging between 31% to 38% of the shares.25 Moreover, CLAIMANT, 

ever since its association, has autonomy in its decisions, with only one of eight directors nominated 

by The Ministry of Transport and Tourism of Bonooru.26 

51. RESPONDENT alleges that, because Bonooru owns 55% of CLAIMANT’s shares and 

because it is an SOE, this would be a State-to-State arbitration.27 It is also known that, on some 

occasions, Bonooru’s representatives on CLAIMANT’s board of directors form the majority 

necessary to pass decisions.28 However, it does not prevent this Arbitral Tribunal to rule the present 

dispute, because CLAIMANT’s investments in Caeli were merely commercial, since it was aiming 

for profit instead of for a political reason, without exercising essentially governmental functions, 

as explained by a member of CLAIMANT’s board of directors in an interview with Gloomberg.29 

52. In fact, the arbitral tribunals in the cases of BUCG v. Yemen and of CSOB v. Slovakia 

decided that the individual analysis of the number of shares owned by the State or the control 

resulted from this ownership alone does not exclude its jurisdiction, as they must analyze the 

context in which the investment practiced its commercial function. 30  Thus, the amount of 

shareholding owned by the State should not be the focus of this Arbitral Tribunal to decide on its 

jurisdiction.31 

53. With these regards, this Arbitral Tribunal shall decide that CLAIMANT’s shares owned 

by Bonooru are not enough to deny its jurisdiction and that, for a deeper inquiry, it should apply 

the Broches test. 

 
23 Dolzer/Schreuer, p. 201. 
24 Tatneft §148. 
25 Uncontested Facts, line 934. 
26 Memorandum of Association, line 1569. 
27 Response, lines 191-196. 
28 PO3, lines 3159-3160. 
29 Uncontested Facts, lines 1026-1031. 
30 BUCG §35; CSOB §§18-20. 
31 CSOB §18. 
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2. CLAIMANT is a national of Bonooru 

54. In the second point of this issue, CLAIMANT shall address the question of its nationality 

to assure this Arbitral Tribunal’s jurisdiction rationae personae. 

55. As emphasized by the arbitral tribunals in the cases of Masdar v. Spain and Maffezini v. 

Spain, ICSID Convention does not have a particular test to indicate the nationality of juridical 

persons,32 in the same way that Additional Facility Rules do not provide it.  

56. In the same direction, the arbitral tribunal in the AMCO v. Indonesia case noted that the 

ICSID Convention adopts a classical notion of nationality that is “based on the law under which the 

juridical person has been incorporated, the place of incorporation and the place of the social seat”.33 

57. Besides, to determine the nationality of juridical persons, there are three main criteria used 

in BITs: (i) place of incorporation; (ii) head office; and (iii) control.34 Firstly, the State in which it 

is formally incorporated is considered. Secondly, it relates to the place from where it is managed. 

Finally, the control refers to the nationality of the persons that control it. 

58. In this matter, CLAIMANT attends all three criteria as it was constituted by Bonoori’s 

laws,35 the registered office of the Company is set in Szeto, Bonooru,36 and its shareholders were, 

at the time of the events that led to this arbitration, mainly private and institutional from Bonooru 

and Goponga.37 

59. According to this understanding, by analyzing the definitions of CEPTA, this Tribunal 

will reach the same conclusion: CLAIMANT is an investor. Pursuant to its Art. 9.1, an investor is 

a party, a natural person, or an enterprise of a party. Also, an enterprise of a party is more 

extensively defined, where CLAIMANT can be determined under the scope of its rules. 

60. As to figure CEPTA’s definition of nationality of juridical persons, its Art. 9.1 alludes to 

this topic. Under both items (a) and (b), CEPTA refers to the place of incorporation and the control 

criterion, including the factor of substantial business activities in item (a). In this sense, as the owner 

of Royal Narnian, the flag carrier of Bonooru38 and a leading global airline,39 CLAIMANT has 

substantial business activities in its home country. 

 
32 Masdar §174, Maffezini §§74, 76. 
33 AMCO §14. 
34 Nikièma, p. 8. 
35 Notice, lines 14-15. 
36 Memorandum of Association, line 1505. 
37 Uncontested Facts, lines 935-937. 
38 Uncontested Facts, line 930. 
39 Uncontested Facts, line 938. 
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61. Thus, in CLAIMANT’s conditions, as identified in the present dispute, SOEs can be 

considered investors, may arise disputes and receive investment protection.40 The Tribunal shall 

then ascertain whether the SOE has autonomy and is not a mere way of the State to circumvent 

the rules of the arbitration. The Broches test is a useful parameter for that matter.41 

B. CLAIMANT IS AN INVESTOR ACCORDING TO INTERNATIONAL PRACTICE 

62. Given the expansion of SOE’s investments, they are treated in the same manner as foreign 

private investors under the domestic regulatory frameworks. 42  Some countries have specifics 

policies in their domestic rules and regulations applied to controlled investors, which includes 

SOEs.43 However, RESPONDENT’s rules and regulations, and CEPTA itself, do not present any 

difference between an investment made by a private enterprise or an SOE.44 

63. This Tribunal has already accepted claims brought by wholly owned enterprises by 

sovereign States even where the applicable treaty makes no express mention of SOE under the 

definition of investors, e.g., in the CSOB v. Slovakia and Vattenfall v. Germany.45 

64. Besides, despite the purpose of the ICSID being “the promotion of private foreign investment”,46 

the term “private” is no longer used to separate private to governmental investment based on the 

source of capital, given the mix between these two types of sources in some specific cases.47  

65. According to Mr. Aron Broches, one of the founders of ICSID: 

 “there are many companies which combine capital from private and governmental sources and corporations 
all of whose shares are owned by the government, but which are practically indistinguishable from the 
completely privately owned enterprise both in legal characteristics and in their activities”.48 

 

66. Moreover, according to the Broches test, the claims under the ICSID should be 

permissible, unless the SOE was “acting as an agent for the government”49 or “discharging an essentially 

governmental function”.50 The goal of this test is to know whether the activities of the SOE were 

commercial, like any private investment, or [1] the activities were an instrument of Bonooru with 

 
40 Hodgson/Manners-Webber, p. 26. 
41 Cf. Kovács, p. 270. 
42 Shima, p. 5. 
43 Shima, p. 7. 
44 CEPTA, line 2574-2597. 
45 Farchakh § 2. 
46 Mohtashami/El-Hosseny, p. 6. 
47 Mohtashami/El-Hosseny, p. 6. 
48 Mohtashami/El-Hosseny, p. 6. 
49 Mohtashami/El-Hosseny, p. 6. 
50 Mohtashami/El-Hosseny, p. 6. 
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policy motives and if [2] it performs an essential governmental function, which will be 

demonstrated that CLAIMANT does not fulfill any of these factors.  

1. CLAIMANT was acting in strict commercial reasons 

67. The conduct of SOEs investing abroad could be characterized as governmental when 

“SOE conduct could be attributable to the State and/or immune from the jurisdiction of foreign courts”.51 Since 

the second character is not present in this case, CLAIMANT conduct will be analyzed in 

accordance with international practice (ILC) and by the application of the Broches Test, specifically 

whether the SOE was acting in strict commercial reasons. 

68. According to Professor James Crawford, corporate entities, although owned and subject 

to the control of State, prima facie their conduct is not attributable to it.52 Instead, each case should 

be analyzed by its own facts and its specific conduct.53 In the case BUCG v. Yemen, despite the 

control of Chinese State in the BUCG, the tribunal analyzed the nature of the activity and 

concluded that was strictly commercial: “The evidence in this case does not establish that, in building an 

airport terminal in Yemen, BUCG was acting as an agent of the Chinese State in any relevant sense of the word 

 'agent’.”54  Besides, its bid was selected on its commercial merits: “The evidentiary record discloses that 

BUCG participated in the airport project as a general contractor following an open tender in competition with other 

contractors.”55 

69. As Professor Mark McLaughlin stated, the nature of the activity can be non-commercial 

— when the activity is under the exclusive competence of the sovereign, governmental units, or 

states agencies — or commercial — “when comprising the sale of goods or services to consumers.”56 Besides, 

another criterion is the orientation towards profit making,57 which CLAIMANT aimed when 

submitted its bid for the purchase of Caeli. In an interview, a member of CLAIMANT’s board of 

directors explained “Caeli contracts with Phenac International Airport would be lucrative to any investor.”58 

70. In this scenario, CLAIMANT's activities cannot be considered governmental. 

CLAIMANT has participated in a bid with other companies to buy part of an air service’s SOE 

from Mekar. The company offered domestic flights in the initial years of the privatization and then 

 
51 Feldman, p. 27. 
52 Crawford, p. 112.  
53 Crawford, p. 113.  
54 Lemaire, p. 448; BUCG §39. 
55 Lemaire, p. 448; BUCG §40. 
56 McLaughlin, p. 612. 
57 McLaughlin, p. 596. 
58 Uncontested facts, lines 1026-1027. 
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expanded to international flights. 59  Therefore, the services provided had the consumer, the 

population of Mekar, as the end-user of it, any different than a private enterprise. 

71. Furthermore, according to Professor Schreuer, “the concept of 'agency' should be read not in 

structural terms but functionally… What matters is that [the agency] performs public functions on behalf of the 

contracting State or one of its constituent subdivisions”.60 Also in the case CSOB v. Slovakia, the tribunal 

emphasized the need for a functional approach to the test:61 “but in determining whether CSOB, in 

discharging these functions, exercised governmental functions, the focus must be on the nature of these activities and 

not their purpose. ”62 

72. The analysis is necessarily context-specific, and not general. Based on jurisdiction 

approaches, a mere congruence of the SOE ’s activities with the home State is insufficient to link 

its conduct as one of the home State. Besides, “the public service element of a transaction or contract is 

irrelevant for a finding of governmental authority.”63 

73. Despite historically Bonooru having developed a robust network of commercial and 

domestic airways in its State, the activities of CLAIMANT in RESPONDENT's territory are not 

as an agent of the home State. Therefore, analyzed in a context-specific manner, the nature of the 

investment – an air service – is commercial. 

2. CLAIMANT was discharging a private function 

74. The second question is whether the SOE was discharging an essentially governmental 

function when investing in an airline. In other words, if the activity is structurally important for a 

State given the strategic sector — e.g., the sector of distribution of energy, which was considered 

essential until recently,64 acquisitions of oil sands or any natural resources65 — or if is empowered 

by the law of that State to exercise elements of the governmental authority,66 e.g., private or state-

owned airlines that may have delegated to them certain powers in relation to immigration control 

or quarantine.67 

 
59 Uncontested facts, lines 1032-1034; lines 1090-1095. 
60 Mohtashami/El-Hosseny, p.7. 
61 Mohtashami/El-Hosseny, p. 10. 
62 CSOB §20 (emphasis added). 
63 Mohtashami/El-Hosseny, p.4. 
64 Kovács, p. 286. 
65 Kóvacs, p. 274. 
66 Feldman, p. 29. 
67 Crawford, p. 100.  
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75. Given that CLAIMANT is not exercising any “prérogatives de puissance publique” 68 or acting 

in a strategic sector, this concept also does not apply in the present case. Domestic and cross-

border's Airlines do not represent a strategic sector for the politics of a State. Even if it does, this 

exclusion of essentially governmental function is outdated.69 Professors Reza Mohtashami and 

Farouk El-Hosseny defend that it is impossible to delineate public and private sectors, since “the 

functions undertaken by governments are also performed by private sectors”.70 

76. Professor Lian Lienert also elucidated that “it is impossible to delineate the public and private 

sectors solely on functional grounds, since nearly all functions undertaken by government are also performed by the 

private sector.”71 

77. Therefore, as the aim of the ICSID Convention is to promote economic development 

and confidence between the contracting States, stimulating a larger flow of capital, there is no 

justification to exclude partially or wholly government-owned companies from the jurisdiction of 

this Arbitral Tribunal.72 

II. THE CBFI FILLING FOR AMICUS CURIAE SHOULD BE GRANTED AND THE CPUR 

SHOULD HAVE ITS REQUEST DENIED 

78. Over the years, the participation of the amicus curiae in investment arbitration proceedings 

has gained increasing importance not only in practical, but also in theoretical cases. As confirmed 

by Drs. Gary Born and Stephanie Forrest73, the participation of amici is often justified on the basis 

that they are “friends of the court” who can assist a tribunal by providing a special perspective or 

expertise on an issue in dispute.  

79. Beyond the roots found in Roman law, it is well known that amicus participation in 

investment arbitration was historically unknown, with the first reported amicus application being 

made only in 2001. Its participation was initially modest in investment arbitration, even after the 

first applications were accepted by the jurisdiction.74 In recent years, however, the frequency of 

both amicus applications and participation in investment arbitration has significantly increased.  

80. An arbitral tribunal shall first examine whether or not it has the jurisdiction, considering 

aspects such as ratione personae, ratione materiae, among others.75 With that being examined, one must 

 
68 Lemaire, p. 447. 
69 Kovács, p. 270. 
70 Mohtashami/El-Hosseny, p. 8. 
71 Lienert, p. 3. 
72 Kovács, p. 268. 
73 Born/Forrest, p. 628. 
74 See Green v. Biddle. 
75 See Ranjah. 
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observe whether and how to exercise the authority, accepting or not the filling made by the amicus. 

The fact that amicus participation can be permitted in general does not imply that any particular 

amicus or scope of participation should be allowed.  

81. In this sense, certain requirements must be fulfilled to prevent an exaggerated number of 

admissions, and consequently, an unwanted burden to the efficiency of the arbitral procedure.  

82. In the present case the applications for amici should be well scrutinized. Since 

CLAIMANT has already proved that this Tribunal has the jurisdiction to rule this dispute, it shall 

now demonstrate that this scrutiny test can only lead to one result: the admission of CBFI, and 

rejection of CPUR, given that [A] CBFI met all the requirements established by Art. 41(3) ICSID 

Additional Facility Rules and Art. 9.19 Treat while CPUR was not able to do so. Besides, it is also 

worth noting that [B] CBFI complied with the independence test provided by international 

practice. 

A. CBFI FULFILLED ALL THE REQUIREMENTS SET FORTH BY ART. 41(3) ICSID ADDITIONAL 

FACILITY RULES AND ART. 9.19 TREATY AND CPUR DID NOT 

83. Firstly, one ought to ascertain whether the CBFI met all the requirements for participation 

as amicus curiae in these proceedings. To this end, this Tribunal shall analyze the provisions set forth 

in the applicable law, i.e., both Art. 41(3) ICSID Additional Facility Rules and Art. 9.19 CEPTA. 

84. Art. 41(3) states that, after consulting both parties, the tribunal may allow a person or 

entity that is not a party to the dispute to file a submission before the tribunal regarding a matter 

within the scope of the dispute.  

85. Moreover, according to Art. 9.19(3) CEPTA, the tribunal may accept and consider written 

amicus curiae submissions regarding a matter of fact or law within the scope of the dispute that may 

assist the tribunal in evaluating the submissions and arguments of the disputing Parties from a 

person or entity that is not a disputing party but has a significant interest in the arbitral proceedings. 

This device brings up a very important aspect of the discussion, presented and focused in several 

arbitration cases,76 and this mechanism is responsible for avoiding the displacement of the matter 

dealt within the face of other issues that are not at the center of the discussion. 

86. With this in mind, CLAIMANT shall demonstrate that CBFI [1] provides a brand-new 

perspective for this dispute, [2] respects the scope of this arbitration and [3] presents significant 

public interest; while CPUR was not able to do so.  

 
76 Bernhard von Pezold, p. 19; Burkina Faso – Canada BIT (2015).  
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1. CBFI provides a brand-new perspective for this arbitration, while CPUR does not 

87. As stated by the first paragraph of Art. 41(3) ICSID Additional Facility Rules, the non-

disputing party submission should contain a factual or legal issue related to the proceeding by 

bringing a new perspective, particular knowledge or insight that is different from that of the 

disputing parties.  

88. However, this requirement has not been met. In its own request to participate as amicus, 

it stated that the referred amici are part of the Mekari civil society that is focused on banking 

investments. Not only that, but it was also hired as external advisors to the Committee on Reform 

on Public Utilities by the RESPONDENT.  

89. Therefore, allowing CPUR to participate in the proceedings, can lead to a risk to 

politicize77 the dispute and de-legitimize the due process of law through biased performance.  

90. CLAIMANT does not deny that, in specific situations, the matter in the dispute can be 

political. However, this is not the general rule78 and can be avoided by a careful drafting of the 

procedural rules surrounding the requirements of amicus applications to ensure that there is no 

conflict of interest, making the mentioned standards necessary to be applied in the present case. 

91. Above all, the fact that the selection committee for the CPUR was made by members of 

the Cabinet of Ministers of Mekar State79 generates a politicization of the debate so that the amicus 

function is subverted, no longer adding knowledge, and favoring democratic participation to the 

arbitration. The situation, therefore, is an infiltration of RESPONDENT’s interests in the form of 

a third party not interested in the process, which may jeopardize justice in this dispute and the rules 

of due legal process. 

92. On the other hand, CBFI is a non-profit industry association, which possesses businesses 

of all sizes, being able to gauge a varied social reading of the market. In addition, the applicant has 

total institutional and financial independence from any company or government, fulfilling the 

aspects in the first point of the Art. 41(3).  

93. Therefore, from the CBFI's amicus brief, the requirement provided by Art. 41(3) ICSID 

has been met. In addition to the clear autonomy that meets all the listed requirements, CBFI can 

bring a new point of view on the matter, which allows the enrichment of the discussion, presenting 

the due independence of the matter, despite the position of the Parties.  

 
77 Butler, p. 148.   
78 Knahr, p. 335. 
79 Uncontested Facts, p. 19. 
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2. CBFI’s brief respects the scope of this arbitral proceeding while CPUR’s goes beyond 

its limits 

94. Although it represents a significant advance in the practice of international arbitration, 

the participation of amicus should not be allowed in all cases – given the disadvantages and 

drawbacks it may represent.80 With this in mind, the second requirement provided by Art. 41(3) is 

that the potential amicus curiae must address a matter within the scope of the dispute, restricting its 

participation to the matter at issue, and not to secondary aspects that might divert the course of 

the arbitration. CPUR failed to do so.  

95. In fact, as listed in the procedural order, parties have stablished three focal points to be 

decided, namely: (a) whether the tribunal has jurisdiction over the present claims; (b) whether the 

RESPONDENT has violated Art. 9.9 CEPTA; and (c) if so, what then becomes the appropriate 

basis for the grant of compensation.81  

96. However, in its application, CPUR states that the assessment of the legality of Vemma’s 

investment is crucial to the determination of the Tribunal’s competence-competence. For this 

instance, to contest the Tribunal’s jurisdiction, CPUR argues that the rights received by Vemma 

Holdings were procured by means of bribes. 

97. Even though the scope of this arbitration is explicit, CPUR deliberately wants to bring a 

new discussion to the matter. Accepting such allegation is an offense to the Parties’ agreement on 

the scope of the arbitral proceeding, which is, in fact, a death sentence to the institute of arbitration 

as a whole.  

98. According to AES Summit Generation v. Hungary,82 the arguments presented by the amici 

applicants must be related to the substantive legal questions to be resolved in the arbitration. 

99. Even though RESPONDENT alleged that the issue regarding the legality of the rights 

received by Vemma Holdings is necessary to define the Tribunal’s jurisdiction, it cannot be 

accepted. Firstly, because CPUR’s contribution to the proceeding is focused not on the 

competence of this Tribunal itself, but solely on facts about an external discussion that supposedly 

can have implications on it, which is corroborated by its own application file.83 

 
80 Schlienann, p. 380 
81 PO1, lines 455-459. 
82 AES Summit Generation §11. 
83 CPUR Submission, lines 635-640. 
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100. In fact, a late introduction of claim – as it was in the present case – cannot be “used as a 

means of obstructing the proceedings” .84 In other words, a non-disputing party, such as an amicus curiae, 

may not raise a new topic to be discussed in the arbitration after the parties have already defined 

the scope of the procedure.85 By doing so, CPUR would create a burden to procedural celerity. 

101. On the other hand, CBFI has been able to comply with such requirement by precisely 

addressing the requisites listed in Art. 41(3)(b) ICSID Additional Facility Rules of matter within 

the scope of the dispute. 

3. CBFI presented a significant public interest, while CPUR failed to do so 

102. The third premise is that the non-disputing party has a significant interest in the 

proceedings.  

103. Although the analysis of “interest” might be subjective, the perception of public and private 

ends up converging.86 In this sense, RESPONDENT alleges that “CBFI does not file its amicus 

application in pursuit of any ‘public interest’ or advance any novel arguments”. 87  By stating so, 

RESPONDENT suppresses important aspects of both international practice and this arbitration. 

It is also important to consider the aspects of the Art. 9.19 CEPTA, which reflects the values 

brought by the ICSID Additional Facility Rules.   

104. Firstly, the amici applicant can be accepted if tribunals ascertain whether either a public 

interest and/or a significant interest of the petitioner are involved in an investment arbitration.88 

CBFI’s interest in the present arbitration is notorious: Bonoori’s foreign investors will be directly 

impacted by this Tribunal’s outcome. 

105. Given the size and importance of these proceedings, since CBFI focuses on (i) investors; 

and (ii) the stability, predictability and legal certainty of invested countries, its decision may have a 

huge impact in future public policies and specifically the interpretation of investor-State dispute 

settlement provisions of current and future investment agreements in Mekar. 

106. Considering that Bonoori businesses make important investments in Mekar, CBFI has a 

significant interest in the results of this arbitral proceeding, since it can affect all its members who 

frequently invest in the country and, more importantly, affect future investment relations 

throughout the region. 

 
84 Kristoffer, Skogman et al, p. 255.  
85 Cf. Sabater, p. 51. 
86 Knahr, p. 326, 343; Binenbojm, p. 41. 
87 RESPONDENT’s Application, lines 776-777. 
88 Schliemann, p. 372. 
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107. Therefore, besides CPUR having a position that fails impartiality, it is important to 

conduct a ponderation about the interest of the institution in the procedure. Thus, while it is a civil 

society that is economically active in the area, its participation has been permanently tainted when 

the selection process is made by the other party, so that its participation offers a threat to the public 

interest requirement by carrying in itself a political agenda linked to the other party involved. 

B. CBFI ALSO COMPLIED WITH THE INDEPENDENCE TEST PROVIDED BY THE 

INTERNATIONAL PRACTICE  

108. Not only did CBFI meet all legal requirements, but it also complied with those provided 

by the international practice, while CPUR failed to do so. 

109. In order to be admitted as amicus curiae, the applicant should also be independent. This 

criterion has been consolidated by case law89 since it is “implicit in Rule 37(2)(a) [ICSID Arbitration 

Rules], which requires (...) a perspective, particular knowledge or insight that is different from that of the Parties”.90  

110. RESPONDENT pointed out an alleged lack of independence from CBFI, since there 

would be a conflicted indirect participation of Lapras Legal Capital through the consortium. This 

allegation, however, has no grounds. 

111. Firstly, the independence criterion is not absolute in the sense that only neutral third- 

parties can participate on the arbitration. In fact, this interpretation reduces both the necessity of 

the amici to have a significant interest in the arbitration and the meaning of amici, which cannot be 

mistaken with impartial experts per se.91 As an example, in the Methanex Corporation v. United 

States of America case, the tribunal stated that “Amici are not experts, such third persons are advocates (in 

the non-pejorative sense) and not ‘independent’ in that they advance a particular case to a tribunal”.92 

112. Also, in more extreme cases, the European Court of Human Rights and some national 

courts have already decided in favor of allowing amicus participation in spite of independence or 

impartiality93 from the parties, exactly because having an interest in the dispute will not preclude 

an amicus from giving new perspectives and useful information to a tribunal. 

113. With this in mind, the best interpretation to this criterion is that amici are not only free, 

but actually allowed to take sides, as long as it is not completely compromised and respects the full 

 
89 See InterAguas, §49; Philip Morris §55; Iberdrola Energıa SA. 
90 Von Pezold §49. 
91 Born/Forrest, p. 655. 
92 Methanex Corporation v. United States of America §38. 
93 See Koua Poirrez v. France; John Murray v Unite Kingdom; Neonathology Associates, PA v Commissioner of 

Internal Revenue; NGV Gaming, Ltd v Upstream Point Molate, LLC. 
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disclosure standard of conduct.94 That is exactly what CBFI has done: it fully provided the Parties 

and this Tribunal with the extension of its relationship with Lapras Capital, a mere member of the 

Consortium who is only advising Vemma on funding strategies. Taking this fact into consideration, 

this Tribunal can properly weigh amici`s allegations and come to a well informed and reflected 

decision. 

114. Moreover, the simple existence of relationship between amici and disputing party is not 

detrimental to the amicus independence. In that sense, C. Schliemann explains that “collaboration with 

one of the Parties on a non-material level, is also not grounds for rejecting amicus curiae (…) On the contrary, even 

the explicit identification with one of the Parties was at times accepted by tribunals.”95 

115. Consequently, CBFI’s application cannot be denied for overly simplistic argument of lack 

of independence regarding an indirect participation of one of its various members in advising one 

of the disputing Parties. 

  

 
94 See Biwater v. Tanzania. 
95 Schliemann, p. 379.  
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CONCLUSION OF THE PRELIMINARY ISSUES 

116. Firstly, this Arbitral Tribunal shall find that it has jurisdiction rationae personae, since the 

fact that CLAIMANT is an SOE does not exclude its legal standing in this proceeding, according 

to the applicable law and to the international practice. 

117. Secondly, the participation of CBFI as amicus curiae in this arbitration should be granted 

since it fulfilled all the requirements set forth by the applicable law, while the participation of CPUR 

shall be refused, as it does not fulfill all requirements. 
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SUBSTANTIVE ISSUES 

118. As demonstrated, this Arbitral Tribunal has jurisdiction rationae personae to decide whether 

RESPONDENT breached Art. 9.9 CEPTA. Moreover, the participation of CBFI as amicus curiae 

in these proceedings should be granted, whilst CPUR’s submission should be denied.  

119. With this in mind, CLAIMANT shall demonstrate that [III] RESPONDENT violated 

the FET standard under Art. 9.9 CEPTA by enacting measures which were manifestly arbitrary, 

discriminatory and unreasonable, denying CLAIMANT’s rights to justice and due process of law 

and radically modifying Mekar’s legislation, violating CLAIMANT’s legitimate expectation. Hence, 

[IV] CLAIMANT is entitled to compensation under the Fair Market Value standard, amounting 

to the value of USD 700 million. 

III. RESPONDENT VIOLATED THE FAIR AND EQUITABLE TREATMENT [FET] AND 

THE ARTICLES 9.7 AND 9.9 CEPTA 

120. The Treaty signed by Bonooru and Mekar, CEPTA, aimed several goals such as “strengthen 

their close economic relationship and bonds of friendship and cooperation between them and their peoples.”96 

121.  CEPTA expressly provided that the Parties should accord to the other Party Fair and 

Equitable Treatment, ensuring that the protection conceded to the investment would be completely 

safeguarded.97 However, the meaning of FET is not yet precise, it depends on the circumstances 

of each case.98 As Muchlinski has stated, “it offers a general point of departure”.99 Thereby, to analyze 

whether an action breaches FET, Art. 9.7 and 9.9 CEPTA successfully establish the scenarios on 

which it occurs. 

122. In the present proceedings, Vemma Holdings’ right to FET was violated by 

RESPONDENT. Firstly, after CLAIMANT adopted new investment strategies and excelled at it, 

the CCM initiated investigations surrounding the company’s commercial practices, alleging “anti-

competitive” practices such as “predatory pricing”. Airfare caps were placed and the only holding group 

investigated – and consequently obligated to pay caps – was CLAIMANT. 

123. Despite RESPONDENT’s arbitrary behavior towards CLAIMANT, Caeli was 

collaborative during the whole investigation process. Regardless of CLAIMANT’s cooperative 

practices, RESPONDENT kept the persecution initiating another investigative procedure known 

as “The Second Investigation”. When CLAIMANT requested to remove the airfare caps due to the 

 
96 CEPTA, lines 2486-2487. 
97 PSEG §239. 
98 Schreuer I, p 365. 
99 Muchlinski, p. 625. 
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inflation rate scenario and its financial situation, CCM arbitrarily denied. Later, as a result of the 

First Investigation, a penalty of 150 million MON was imposed; the Second Investigation resulted 

in a fine of 200 million MON.  

124. Although transparency is considered as an element of FET under Art. 9.9 CEPTA, 100 

RESPONDENT’s conduct did not concern a legitimate attempt to be transparent with other 

investors, but only to preserve its own interests, given the absence of explanation as to why the 

only enterprise investigated was CLAIMANT. Unsurprisingly, RESPONDENT has scored 

between 30/100 to 36/100 on the transparency index since its creation.101 

125. RESPONDENT’s arbitrary regulatory conduct was further evidenced by its attempts to 

recuperate certain sectors of the economy, such as the airway one. A financial subside was given 

to all airlines, under the Executive Order 9-2018, but two: Larry-Air, a hundred per cent state 

owned airline, and Caeli Airways.  

126. The subside was denied without further explanations except the clearly discriminatory 

one given by the Minister of Transportation. With the affirmation that it couldn’t privilege certain 

companies in detriment of ‘our people’, RESPONDENT discriminated the CLAIMANT regarding 

its nationality, violating Art. 9.7 CEPTA.  

127. Thus, CLAIMANT submits that RESPONDENT violated Art. 9.7 and 9.9 CEPTA, due 

to [A] an abusive and discriminatory treatment; [B] arbitrary measures; [C] denial of justice and 

[D] the frustration of investor’s legitimate expectations. 

128. Furthermore, according to the Tribunal in El Paso v. Argentine a creeping violation of 

FET standard is described as a “process extending over time and comprising a succession or an accumulation of 

measures which, taken separately, would not breach that standard but, when taken together, do lead to such a 

result.”102 

129. In this regard, alternatively, CLAIMANT submits that even if when taken individually the 

measures enacted by RESPONDENT may not amount to separate breaches of FET standards, 

when taken together those measures amount to FET violation, by ways of creating the equivalent 

of a creeping violation.  

 
100 CEPTA, lines 2734-2746. 
101 Uncontested facts, lines 946-948. 
102 El Paso §518. 
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A. ABUSIVE AND DISCRIMINATORY TREATMENT 

130. RESPONDENT adopted an abusive and discriminatory treatment towards CLAIMANT.  

The discriminatory treatment occurs when is given “different treatment in similar circumstances without 

reasonable justification, typically on the basis of its nationality or similar characteristics.”103 On this subject, 

Vasciannie affirmed: “if there is discrimination on arbitrary grounds, or if the investment has been subject to 

arbitrary or capricious treatment by the host State, then the fair and equitable standard has been violated”.104 This 

is precisely what happened in the present case.  

131. First and foremost, until this date, CCM has not investigated any other airlines alliance 

members active in Mekar, alone or in combination, even though it has investigated CLAIMANT 

not once, but twice.105 

132. Moreover, the dismissal of the application of the CLAIMANT for receiving subsidies 

regulated by Executive Order 9-2018 was never explained. Yet, this program gave subsidies to 

foreign companies that already have been receiving subsidies from their home States, clearly 

another discriminatory measure against CLAIMANT.106  

133. According to Professor Schreuer, “The primary criterion for the existence of discrimination is the 

fact of unequal treatment and not any intention to discriminate.”107  Companies such as JetGreen and 

StarWings both received subsidies under Executive Order 9-2018, despite receiving greater 

subsidies form their home-state, Arrakis, than Vemma received under Horizon 2020. Moreover, 

none of those companies was investigated by the CCM.108 These facts are unequivocal evidence 

that an unequal treatment has occurred. 

134. The justification provided by the Deputy Minister of Transportation of Mekar for the 

dismissal of Caeli’s subsidies application relied on the supposed advantage that state-owned 

companies have over privately-owned companies.109 However, after Vemma sold its stake in Caeli 

to Mekar, the CCM authorized the Ministry of Transportation to infuse capital and the now fully 

state-owned airline in the name of public interest. It seems contradictory that providing subsidies 

for Caeli when it was partially owned by the State should be considered against public interest and 

infusing capital after it was fully purchased by the State to be justifiable under that same public 

interest. RESPONDENT may argue that CLAIMANT did not receive the benefits because of 

 
103 Crystallex §615–616. 
104 Vasciannie, p 133. 
105 Unconstested Facts, lines 1149-1151; 1158-1163. 
106 Uncontested Facts, lines 1256-1259. 
107 Schreuer II, p. 19. 
108 Uncontested Facts, lines 1255-1260. 
109 Uncontested Facts, lines 1260-1265. 
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incomes of the Horizon 2020 programme, which was unveiled by Bonooru’s Minister of 

Transportation and Tourism to improve tourism activities in the country program.  

135. It is notable that the treatment offered by RESPONDENT it was severely discriminatory, 

due to the CLAIMANT’s exclusivity on the investigation, and the denial of the subsidies from 

Executive Order, evidenced by the fact that Jet Green has not received such treatment. Therefore, 

RESPONDENT has breached Art. 9.9.2(c) CEPTA. 

B. RESPONDENT ENACTED MEASURES WHICH WERE MANIFESTLY ARBITRARY AND 

UNREASONABLE 

136. Manifest arbitrariness is defined as “a measure that inflicts damage on the investor without serving 

any legitimate purpose and without a rational explanation, but that instead rests on prejudice or bias.”110 

137. The CEPTA establishes, in its Art. 9.9.2(c), that a Party breaches the obligation of FET 

if its measure or measures constitute arbitrary or discriminatory conduct.111 

138. In the Saluka case, the Tribunal found that a State’s conduct must bear a reasonable 

relationship to a rational policy to be classified under the standard of “reasonableness”.112 At the 

same time, ELSI Standard states that “Arbitrariness is not so much something opposed to a rule of law, as 

something opposed to the rule of law (…). It is wilful disregard of due process of law, an act which shocks, or at least 

surprises a sense of judicial propriety.”113 Besides the lack of appreciation for the due process of law, 

Mekar engaged in a series of measures which were manifestly arbitrary due to its lack of connection 

to any rational policy choice and its demonstrable disregard to any sense of judicial process.  

139. International practice has already resolved the issue related to definition of “measure”. In 

the Fisheries Jurisdiction (Spain v. Canada),114 the ICJ found that “a ‘measure’ may be of a ‘legislative’ 

nature […] in its ordinary sense the word is wide enough to cover any act, step or proceeding, and imposes no 

particular limit on their material content or on the aim pursued thereby.” 

140. Firstly, according to the Monopoly and Restrictive Trade Practice (2009) Act115 in its 

Chapter III Art. 2 (a) the CCM is authorized to open an investigation into behavior it deems anti-

competitive, suo moto if a corporation obtains a market share greater than 50%. Caeli’s market share 

was up to 43% when the CCM launched its initial investigation.   

 
110 FET UNCTAD, p. 78. 
111 CEPTA, lines 2734- 2746. 
112 See Saluka Investments BV (The Netherlands) v The Czech Republic. 
113 Elettronica Sicula S.p.A. (ELSI) §128. 
114 Fisheries Jurisdiction §66. 
115 ANNEX V. 

https://iaa-network.com/wp-content/uploads/2019/05/Fisheries-Jurisdiction-Spain-v.-Canada.pdf
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141. Even when considered that the CCM enjoys some discretion to launch investigations into 

corporations that have a market share of less than 50%, the wording of the law is clear in 

postulating that i) interim preventive measures based on prima facie infringement allegations, such 

as the air caps imposed by the CCM, should be applied for specified periods time and ii) those 

measures, when taken as final remedy, must be proportionate to the infringement and only to the 

extent necessary to bring the alleged infringement effectively to an end. The air caps imposed by 

the CCM never specified a time of application and when taken as final remedy did not cease when 

the alleged infringement ceased116.  

142. Since January of 2019, Caeli Airways’ market share, with its fellow Moon Alliance member 

factored in fell below 42%. The CCM only lifted the airfare caps in October of 2019, 10 months 

later.117 If the infringement was a market share greater than 50% whit the Moon Alliance members 

factored in, the remedy should only be applied to the extent necessary to bring the infringement 

effectively to an end. 

143. Furthermore, the CCM approved Vemma’s acquisition of an 85% stake in Caeli Airways 

and cited airline’s participation in the Moon Alliance as a positive factor. The Moon Alliance was 

not a surprise nor did the CCM provide any new facts capable of generating an investigation, much 

less for it to be considered by the commission for the purposes of an investigation requirement 

(market share), after all, not only the alliance was a decisive factor for the bidding process, but the 

CCM itself approved the acquisition of Caeli with the knowledge of the commercial alliance. 

144. Caeli submitted to the CCM’s undertaking that it would not engage in high-level co-

operation on competition parameters such as prices, schedules, capacity, facilities, and other 

sensitive information with Moon Alliance members, and the suspicions of cooperation were never 

proved, given that not even the report on the First Investigation pointed out cooperation or 

collusion within the members as reasons for violation.118 

145. In this sense, for the reasons here mentioned, RESPONDENT engaged in a series of 

measures that repeatedly violated the FET by relying only on its own caprice, without any rational 

explanation capable of justifying them, and directly targeting CLAIMANT's operations. 

 
116 Uncontested Facts, lines 1285-1290. 
117 Uncontested Facts, lines 1335-1340. 
118 Uncontested Facts, lines 1240-1245. 
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C. RESPONDENT DENIED JUSTICE AND DELIBERATELY INFRINGED CLAIMANT`S 

GUARANTEE TO DUE PROCESS OF LAW 

146. Since national courts cannot be separated from other institutions, a court can also violate 

FET.119 This violation is known as denial of justice. As affirmed by Professor Sattorova, “Read 

narrowly, denial of justice would comprise only refusal of a state to grant an alien access to its courts or a failure of a 

court to pronounce a judgment.”120 

147. Under Art. 9.9.2(a), CEPTA, RESPONDENT failed to accomplish FET since it has 

denied justice to CLAIMANT.  

148. On 27 March 2018, Caeli’s claim was registered. However, the hearing was scheduled for 

April 2019. Given the severe damage caused by the caps, an immediate hearing on the subjected 

was requested,121 and later denied.  

149. From 25 April to 27 April 2019, Mekar’s High Court heard submissions from Caeli and 

the CCM concerning a stay on the imposition of airfare caps. Justice Vanduzer reserved his 

judgment for a written decision to be delivered on a subsequent date.122 

150. On 15 June 2019, Justice Vanduzer decided not to remove the airfare caps, without 

providing proper explanation. Furthermore, the Court dismissed the merits of the CLAIMANT’s 

appeal under Mekari Law.123 

151. CLAIMANT submits that RESPONDENT breached Art. 9.9.2(a) CEPTA by ways of 

(1) delaying trials and (2) nominating a questionable arbitrator. 

1. RESPONDENT denied justice by delaying the trials 

152. Under international law, the general notion of denial of justice leads to State liability 

whenever an uncorrected national judgment is vitiated by fundamental unfairness.124 The French 

Council d’État decided the reasonableness of its duration by “taking into account its degree of complexity, 

the conduct of the parties in the course of the proceedings, as well as any known facts pointing to a legitimate interest 

in celerity”.125 

153. In addition to the caps, the CCM imposed two fines due to its first and second 

investigation results, which were contested on an appeal on 20 January 2019. Caeli’s representatives 

 
119 Diehl, p. 489. 
120 Sattorova, p. 226. 
121 Uncontested Facts, lines 1233-1238 
122 Uncontested Facts, lines 1309-1311. 
123 Uncontested Facts, lines 1332-1335. 
124 Diehl, p. 490. 
125 Paulsson, p. 178 
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requested that the appeal should have joined the April hearing. Once more the request was 

denied.126  Although a judgment was given to the CLAIMANT, its delay must be considered 

unacceptable, given the damage that the postponement has caused due to not only the caps, but 

also the inflation and the fines. When assessing if court delays amount to denial of justice, the 

ICCPR takes into consideration, among other factors, whether the Claimants suffered from the 

delay127.  

154. While waiting for the trial, the lack of a judicial decision damaged CLAIMANT severely. 

Firstly, the fines and caps imposed by the CCM incurred in a dire financial situation, that was 

aggravated as time passed, since those caps were readjusted in accordance to Mekar’s inflation.  

155. Secondly, CLAIMANT applied for a USD 200 million loan because it was facing risk of 

insolvency128. Moreover, CLAIMANT shut down diverse routes, returned aircraft to their lessors 

following the breakdown of sale and leaseback deals, downsized 30% of its Personnel, extinguished 

purchases and grounded a good amount of its fleet129.  

156. Thirdly, a lot of cost-cutting measures were adopted, incoming in a popularity decrease 

and impacting negatively on the financial distress.130 Finally, in 2019, Caeli’s market share in Mekar 

was below 40% and functioning on most routes generated deep losses. This scenario led to the sale 

of Caeli’s stakes from Caeli to Mekar.  

157. Hence, an earlier decision by Mekari judicial system could have prevented CLAIMANT 

from being obligated to pay an outstanding amount consistently increased by inflation, which, in 

the end, was responsible for its downfall. 

158. In Toto v. Lebanon, the Tribunal found that when assessing the reasonableness of a delay 

“each lawsuit must be analyzed individually with regard to: the complexity of the matter; the need for celerity of 

decision (…)”.131 The interim decision rendered by Justice VanDuzer on the 15th June 2019, on the 

removal of air caps, was a decision on a motion for injunctive relief132. Given the nature of urgence 

of a motion for injunction relief, a delay of more than one year, since March of 2018 (when the 

claim was registered), for ruling over the request does not meet the threshold of reasonableness.  

 
126 Uncontested Facts, lines 1291-1295. 
127 Toto Costruzioni §160. 
128 Uncontested Facts, lines 1300-1310. 
129 Uncontested Facts, lines 1314-1317. 
130 Uncontested Facts, lines 1318-1319. 
131 Toto Costruzioni §163. 
132 PO3, lines 3178-3180. 
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159. Finally, on 15 June 2019, Justice VanDuzer decided to maintain the airfare caps, as well 

as dismissing the merits of the Appeal. 133 RESPONDENT deliberately denied the CLAIMANT 

Justice and infringed its right to a due process of law. Notwithstanding that it takes about 27 

months to judge commercial cases on its Courts because of the stablished priority to criminal 

cases134, the abnormous amount of time spent waiting for an answer is not the sole evidence that 

RESPONDENT violated CLAIMANT’s right under Art 9.9 CEPTA. 

160. On 15 June of 2019, CLAIMANT was judged by the RESPONDENT’s High Court and 

had its appeal rejected without a consideration regarding its merits by alleging that the court could 

not foresee any other final decision and dismissing merits would save resources as well as avoid 

parties waiting in anticipation. Given this decision, CLAIMANT did not have a right of appeal due 

to Mekari law.135 

2. REPONDENT violated the right to a due process by attempting to corrupt the sole 

arbitrator  

161. Besides the delay, RESPONDENT violated the right to a due process by attempting to 

corrupt an arbitral procedure by ways of offering briberies to Mr. Cavannaugh, the sole arbitrator 

in the case the of Hawthorne Group offer to buy Vemma’s stake in Caeli136. Cavannaugh, who had 

already rendered an award in favor of MEKAR in May 2020, had his legal reasoning questioned 

and was accused of accepting bribery and corruption in favor of RESPONDENT, by the Centre 

for Integrity in Legal Services137. 

162. Even though CLAIMANT, after tirelessly attempting to set the award aside and 

successively doing so in the Supreme Arbitrazh Court of Sinnograd, RESPONDENT was able to 

enforce the award before the High Commercial Court of Mekar. Section 36 of the Commercial 

Arbitration Act of Mekar, based on Art. 36 of the UNCITRAL Model, clearly states that one of 

the conditions for refusing the enforcement of an award is if the court finds that such enforcement 

would be contrary to the public policy of Mekar.138 There is no justification under public policy to 

enforce an award tainted by corruption. Even with profs such as audio recordings, the High 

Commercial Court of Mekar at Phenac did so. CLAIMANT then proceeded to a new attempt 

before the Superior Court of Mekar and had its appeal denied for one more time.  

 
133 Uncontested Facts, lines 1321-1322, 1332-1335. 
134 Uncontested Facts, lines 952-953. 
135 Uncontested Facts, lines 1333-1336. 
136 Uncontested Facts, lines 1365-1380. 
137 Uncontested Facts, lines 1375-1380. 
138 High Commercial Court ruling 23 August 2020 – Annex XIV, lines 2245-2255. 
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163. Not only the decision on removal of the caps came on a motion for injunctive relief, but 

also merits were dismissed via summary judgement.139 

164. RESPONDENT may try to argue that the appeals were denied based solely on the 

CLAIMANT’s legal team ineptness or that the losses are evidence of an unbased right. 

Nevertheless, Executive Order 5-2014 implemented the merits dismissal by way of summary 

judgement.140 In this regard, Paulsson affirmed that “a more straightforward analysis may lead to the 

conclusion that the legislature itself has interfered in the judicial process to such an extent as to create a denial of 

justice.”141 

165. The latim brocade nemo iudex in causa sua or “no one is a judge in his own cause” perfectly applies 

to this case. CLAIMANT occupied a disproportionate position compared to RESPONDENT, 

because it was not only his own judge, but also his own lawyer. Despite being its own judge, a fair 

trial could have taken place if there were an attempt of being impartial. Considering the decisions, 

no attempt was made. 

166. Finally, one must not forget that a report proving that Mr. Rett Eichel Cavanaugh, who 

was selected as the sole arbitrator by the SCC Secretariat, had received bribery by RESPONDENT, 

letting him to rule in favor of Mekar in its award. Another evidence on how Mekar did not respect 

the due process of law. 

167. Hence, RESPONDENT violated the FET standard, since it denied justice to 

CLAIMANT by delaying the Trial, especially when considered that Mekar’s courts were 

underfunded, leading to significant delays in hearing urgent matters,142 besides dismissing the merits 

by way of summary judgment and not funding the decision satisfactorily. 

D. RESPONDENT’S ACTIONS BREACHED THE FET’S PROTECTION OF CLAIMANT’S 

LEGITIMATE EXPECTATIONS 

168. Art. 9.9.3 CEPTA states that when applying FET obligation the Tribunal may consider 

specific representations made to an investor that created a legitimate expectation. 

 
139 P03, lines 3178-3185. 
140 PO3, lines 3178-3185. 
141 Paulsson, p. 178. 
142 Notice, lines 100-104. 



Memorial for CLAIMANT 

 

31 

169. Both case law 143  and scholars 144  have recognized that the legitimate expectations of 

investors are a substantial part of FET Standards. In Duke Energy v. Ecuador, the tribunal stated 

that "such expectations are an important element of fair and equitable treatment".145 

170. In Methanex v. United States146 the Tribunal found that legitimate expectation rise from 

specific representation by the State and in the Glamis Gold, Ltd. v. United States the Tribuanl 

considered that investors may rely on rules that are enacted with a specific aim to induce foreign 

investments and on which the foreign investor relied in making his investment.147 

171. Firstly, RESPONDENT created legitimate expectation through a series of legislations 

enacted aiming to attract investors. After the 2008 elections, the CMP resurge to power passing a 

series of bills such as the Emergency Recovery Act 2009, responsible for the privatisation of State-

Owned Companies, such as Caeli. Furthermore, the Monopoly and Restrictive Trade Practice Act, 

which created the CCM, was enacted specifically to inspire investor’s confidence. 

172. Those measures aiming stability and compliance regarding State interference in economic 

activity were fundamental as incentives for Vemma’s final bid in the privatization of Caeli. Given 

the history of corruption and bribery in the civil aviation industry, those measures represented the 

commitment of the State to eliminate that side of Mekar’s past. 

173. Vemma was, therefore, convinced that the acquisition of Caeli would be feasible, 

profitable and respecting the boundaries of law and ethics. This legal framework formed an 

expectation that was necessary for pursuing with the investment.  

174. By 2017 this legal framework of privatization and reduced interference of the State 

suddenly changed. The LPM was reelected148 passing a series of acts authorizing bailouts to State-

owned corporations, re-nationalizing multiple enterprises in the tourism sector and nullifying the 

exemption granted to airlines regarding the operation of services in MON, directly affecting the 

Claimant’s positions and breaching its legitimate expectations regarding the regulatory and 

economic scenarios. 

175. Moreover, the creation of the CCM had been planned to inspire investor’s trust. Ms. 

Moira Rose, the agency’s first president, released a press statement in her first day stating that the 

Commission would “function as an autonomous body independent of government influence”.149 CLAIMANT’s 

 
143 CMS §274; Enron §§259-260. 
144 Reed/Consedine, p. 283–294. 
145 Duke Energy §340. 
146 Methanex Corporation v. United States of America. 
147 Glamis Gold, Ltd. v. United States §627. 
148 Uncontested Facts, lines 1200-1205. 
149 Uncontested Facts, lines 995-999. 
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expectation towards the agencies transparency and impartiality were thrown away after 

“representatives of Vemma began to believe that Mekar was refusing to aid Caeli Airways in hopes to push Vemma 

to sell its investment.”150 

176. Hence, Art. 9.9.3 CEPTA was breached by RESPONDENT, since CLAIMANT’s 

legitimate expectations when deciding to make the investment was affected. After all, 

RESPONDENT convinced a foreign investor with the promise of a stable and transparent 

economic sector, with incentives to private actors specially in the tourist sector.  

E. RESPONDENT MAY NOT EXCUSE ITSELF BASED ON THE ARGUMENTS OF PUBLIC 

INTEREST AND THE HYPOTHESIS OF REGULATORY CHILL  

177. CLAIMANT submits that RESPONDENT may not excuse itself from compensating the 

investors on its wrongdoings based on the arguments of public interest and the hypothesis of 

regulatory chill. 

178. Among scholars of the field of foreign direct investment, there is a debate under the 

indirect impact of Investor-State Dispute Settlement.151 Specifically, authors have debated over the 

hypothesis that governments will fail to enact or enforce regulatory measures meaningful to public 

interest, due to concerns about possible harmful results in ISDS.152 

179. The regulatory chill doctrine is generally divided into three variants.153 Internalization chill 

happens when governments choose to block all regulatory developments of subjects affected by 

FDI over the risk of an investor-state dispute arising.154 Threat chill concerns regulatory measures 

in specific areas governments have proposed after a party threatened to arbitrate, and that may not 

be motivated by public interest. 155  Lastly, cross-border chill happens when investors use the 

possible outcomes of an investment tribunals to bargain over a specific policy applicable to 

different jurisdiction.156 

180. In the present case, the regulatory measures taken by the government of Mekar were not 

enacted to achieve legitimate policy objective. Art. 9.8 CEPTA recognizes the host state’s right to 

regulate in order to achieve legitimate public policy such as public health, safety, environment, 

 
150 Notice, lines 95-100. 
151 Tienhaara, p. 229. 
152 See Jeneba. 
153 Tienhaara, p. 229. 
154 Bonnitcha, p. 114. 
155 Tienhaara, pp. 606-628. 
156 See Alenezi. 
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public morals, and the promotion and protection of cultural diversity. The measures enacted by 

Mekar were not designed to achieve such policies. 

181. The actions taken by the government such as obligating the airlines to price its service in 

MON, alleviate economic harm to Mekar competitors and enforcing an arbitral award after it been 

held invalid, disincentivize States to adopt legislation under compliance, anti-corruption law, and 

transparency, areas of notorious public interest. None of the hypothesis of regulatory chilling are 

contemplated.  

IV. CLAIMANT IS ENTITLED TO DUE COMPENSATION UNDER THE FMV 

182. As demonstrated in the preceding topics, RESPONDENT incurred in a violation of FET 

and Art. 9.9 CEPTA by its discriminatory behavior, denial of justice, enactment of arbitrary and 

unreasonable measures and violation to CLAIMANT’s legitimate expectations. Given that 

RESPONDENT engaged in actions that led to the financial collapse of Caeli and reparation is a 

fundamental principle of international law, a claim for reparations is justified. Furthermore, Art. 

9.21 CEPTA provides that compensations may be awarded according to the market cap of the 

company and considering the right of reparation it should be interpreted as “full market value”. 

183. Therefore, CLAIMANT will evidence that [A] it is entitled to compensation, since it did 

not receive a previous one. With this in mind, [B] such compensation should be quantified under 

the fair market value, which is the appropriate standard to quantify the damage suffered, [C] the 

amount of compensation should not be reduced on account of its supposed and unproven “risky” 

investment decisions. Moreover, even if this Tribunal finds that the fair market value would not be 

applicable, [D] RESPONDENT shall pay compensation, since even under the market value 

standard CLAIMANT was not full compensated yet. 

A. CLAIMANT IS ENTITLED TO FULL COMPENSATION  

184. First and foremost, CLAIMANT highlights that it did not receive full compensation for 

the damages caused by RESPONDENT. Reparation for damages caused by wrongful acts is an 

essential obligation under international law.157 In this sense, as ruled on the Tecmed v. Mexico, the 

investor does not expect the host State “to deprive the investor of its investment without the required 

compensation.”158  

 
157 Christie/Turtoi, pp.261-262; Chorzów Factory Case §§73-74; S.D. Myers §§312-313. 
158 Tecmed §154. 
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185. In fact, international practice has considered the full reparation standard to be the guiding 

principle to the interpretation of Treaties159 and this also applies to CEPTA.  

186. Considering that Respondent paid only USD 400 million for Caeli, a significantly low 

amount considering that full market value of the company of 1,1 Billion USD, CLAIMANT 

requests USD 700 million as compensation. The Fair Market Value is the only standard that 

satisfies the principle of full reparation since it considers the actions of the state in the valuation of 

the company. 

B. THE FMV IS AN APPROPRIATE STANDARD TO COMPENSATION 

187. As aforementioned, in order to CLAIMANT be fully compensated, the fair market value 

standard should be applied in these proceedings. The concept of FMV, although considered 

‘imprecise’, was defined in Factory at Chorzow (Germany v. Poland) as the hypothetical state in 

which investor’s assets would be if they weren’t subjected to unreasonable State actions.160 Also 

from a hypothetical premise, AICPA defines it as: “[...] the price, expressed in terms of cash equivalents, at 

which property would change hands between a hypothetical willing and able buyer and a hypothetical willing and able 

seller, acting at arm[’]s length in an open and unrestricted market, when neither is under compulsion to buy or sell 

and when both have reasonable knowledge of the relevant facts. [...].”161 However, this sole matter should not 

prevent this Tribunal from applying the FMV. 

188. According to Art. 31 (1) ILC Articles, a State is under obligation to fully repair the injury 

caused by its wrongful acts. In this dispute, several of RESPONDENT’s acts caused devaluation, 

financial losses, and damage to CLAIMANT.  

189.  Caeli’s financial difficulties began with the sudden devaluation of the MON in July 2017 

resulting in significantly higher prices for dollar-denominated jet fuel. With the withdraw of 

permission to set airfare in dollars, the refusal to lift the airfare cap imposed by the CCM and the 

rising inflation in Mekar, CLAIMANT suffered from greater losses. 

190. As already evidenced by the previous topics regarding the violation of FET, these 

unlawful actions left Caeli near to bankruptcy state, forcing a business restructure, lay-offs and 

reduction of routes on its flagship airline, Royal Narnian. 

191. RESPONDENT argues that, if convicted of violating FET standards, the amount of 

compensation should be Caeli’s market value of USD 400 million. RESPONDENT’s 

 
159 Siemens §353. 
160 Wöss/San Román, p. 4.  
161 Beharry, p. 123.  
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compensation standard is due to Art. 9.21.1(a) CEPTA, which states that the final award should 

compensate damages at market value.  

192.  However, not only this interpretation ignores the losses its actions incurred on 

CLAIMANT, but are incompatible with Vienna Convention, which Mekar and Bonooru are 

signatories. Art. 31 and 32 of the Vienna Convention provides that a treaty shall be interpreted in 

the light of its object and purpose to allow a supplementary interpretation if it leads to an 

unreasonable result. Since RESPONDENT’s interpretation of the Treaty leads to a result of no 

full reparation to the foreign investor and does not observe the purpose of the Treaty, i.e., 

to protect the investor, the market value as a parameter of compensation ought to be rejected.  

193. Then, considering that CLAIMANT suffered losses from RESPONDENT’s actions, that 

those actions caused devaluation on Caeli’s price at the time it was sold and that CLAIMANT is 

entitled to full compensation, RESPODENT is due to repair the “fair market value’’ of Caeli 

according to its value before State’s unlawful action in a total of 700 million USD.  

194. The fair market value can be applied by this Arbitral Tribunal as the adequate standard of 

compensation under the Most Favorable Nation clause, established on Art. 9.7 CEPTA. 

195. This clause determines that the treatment given to the parties shall not be less favorable 

than the one given to a third nation investor, which provides a sense of security and stability to 

both investor and host-State. The investor is assured that it will not face unfair competition from 

a third party and the host State benefits from the stability of having its agreement on the same 

standards.162 

196. Although there are limitations such as the clause only applying to a set of situations and 

“substantial obligations” not being considered “treatment”, none of this prevents the application of 

Art. 9.7 CEPTA.  

197. The MFN clause only applies to cases involving establishment, acquisition, expansion, 

conduct, operation, management, maintenance, use, enjoyment and sale or disposal of their 

investments in its territory. However, RESPONDENT’s actions had the effect of forcing the 

unintended disposal of CLAIMANT’s shares in Caeli, causing substantial losses. Additionally, 

RESPONDENT has provided favorable treatment to Arrakis’ air company when financially 

supported those companies during the economic crisis while denying it to CLAIMANT163.  

 
162 Subedi, p. 68.  
163 Uncontested Facts, lines 1255-1260. 
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198. The compensation criteria adopted on Art. 9.2.1(a) CEPTA is unclear and unfavorable 

when compared to the one adopted under Art. 13 of Arrakis-Mekar BIT, which determines that 

compensations shall be paid in accordance with the “Fair Market Value” of the company. This last 

interpretation provides for clarity regarding the compensation criteria and is compatible 

with CEPTA. 

199. For this to be considered an exception of the MFN clause, presented in Art. 9.7.2 CEPTA, 

which regards substantial obligations, a considerable different obligation than those already existent 

would be necessary. The exception does not cover those obligations that are similar in its nature 

on both treaties. Compensation for damages, therefore, is not to be considered substantial 

obligations under the terms of Art. 9.7.  

200. Thus, Art. 13 Arrakis BIT only complements the meaning of the existent term in 

Art. 9.21 CEPTA and such understanding has also been applied by Tribunals before, in the sense 

that market value is a synonym to fair market value.164 Therefore, FMV as compensation criteria is 

clearer, aligned with international law and must be considered the due measure of compensation.  

C. RESPONDENT FAILS TO DEMONSTRATE WHAT VALUES WERE DUE TO CLAIMANT’S 

“RISKY INVESTMENTS” 

201. RESPONDENT argues that the compensation value should be reduced 

because Vemma’s actions in Mekar’s market were risky and “ill-advised”. 165  However, the 

allegations lack of evidentiary support, since RESPONDENT failed to demonstrate which actions 

were to be considered as negligent or poor judgment based. As a matter of fact, Caeli had a 

considerable increase of its profits because of Vemma’s business decisions. 166  Even so, 

RESPONDENT tries to trick this Tribunal into finding that it is not accountable 

for Vemma’s losses, its unproportional and discriminatory regulatory measures were a huge part of 

the reason CLAIMANT went into bankruptcy.   

202. CCM’s investigations were the only source to pointe out an anti-competitive behavior of 

CLAIMANT. 167  However, as previously discussed regarding the violation of FET, 168  these 

investigations are questionable and partial since no other company was ever investigated before.169 

 
164 PO3, lines 3226-3220. 
165 Response, Compensation Claim. 
166 Uncontested facts, lines 1100-1104.  
167 Uncontested facts, lines 1147-1159. 
168 See ¶¶120-175. 
169 Uncontested facts, lines 1158-1159. 
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203. The principle of investor’s contributory fault, commonly argued by States to reduce 

compensation value, is applied when an investor’s actions contributed to its own losses. 170 

However, this Tribunal ought to find that it does not applies to this dispute because CLAIMANT 

mobilized its best efforts to mitigate its own losses from cooperating with CCM’s investigation171 

to requesting the use of Dollar in the air service sector.172 Not even to mention that it exhaustively 

requested a removal from the airfare caps and recurred even to Mekar’s Judiciary system before 

filling this request for arbitration.173 

204. Added to that, CLAIMANT’s business strategies are part of its economic liberty. Property 

rights are recognized under International Law. In this regard, the General Counsel of The World 

Bank stated: “serious investors look for a legal system where property rights, contractual arrangements and other 

lawful activities are safeguarded and respected.” 174  Vemma is a serious investor and mitigating the 

compensation amount merely because of its free exercise of property will send the message to 

investors of the foreign direct investment community that its rights are unprotected and passible 

of violation. Thus, if RESPONDENT’s arguments are accepted, not only it will represent a 

backlash of the current investments in Mekar such as the amicus CBFI,175 but of the own pursuit of 

arbitration as a mechanism of solving disputes by investors.  

205. It is also reasonable to consider that CLAIMANT is under no obligation from CEPTA, 

any other legal instrument or even customary law to adopt a “safe investment approach”. Regardless of 

a controversial debate regarding investor’s obligation, the most agreeable one is that it has a duty 

not to engage in corruption and violate Human rights.176 CLAIMANT did not engage in corruptive 

practices and never violated fundamental or Human rights. Therefore, it did not have a duty to 

avoid bold investment choices, but still tried to mitigate its own losses and adopted a cooperative 

conduct, acting according with the good-faith principle.  

D. CLAIMANT DID NOT RECEIVE A PREVIOUS AND PROMPT COMPENSATION 

206. According to RESPONDENT’s allegations,177 CLAIMANT was unable to find “another 

suitable buyer” and, therefore, it had already paid the compensation at a market value of USD 400 

million. The concept of “market value”178does not consider the circumstances surrounding the sale 

 
170 Sabahi et al., p. 326. 
171 Uncontested facts, lines 1165-1169.  
172 Uncontested facts, lines1210-1220.  
173 Uncontested facts, lines 1221-1241.  
174 Bonnitcha et al., p. 9-10. 
175 CBFI Submission, p.15-17. 
176 Bonnitcha et al., p.14-15.  
177 Response, lines 167-313. 
178 Wöss/San Román, p.4. 
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of the investment, especially that CLAIMANT was forced to sell its shares in Caeli, given the MON 

price and other already discussed unfair regulatory measures imposed by RESPONDENT. 

207. However, the amount paid cannot be considered a “market value” since the Hawthorne 

Group LLP 179 offered USD 600 million for Vemma’s stakes in Caeli.180 The offer did not continue 

only because RESPONDENT’s representatives denied it claiming an inflated price and association 

with the Moon Alliance.  

208. Nevertheless, the Hawthorne Group LLP was a bona fide third party under Art. 39 (a) of 

Share Holder’s Agreement relating to Caeli.181 There are no restrictions on that same agreement 

against potential third party buyers belonging to the Moon Alliance. During the approval of Caeli 

Airway’s acquisition, CCM stated that Vemma’s membership in Moon Alliance would be beneficial 

to RESPONDENT’s interests.182 

209. The current FMV of Vemma’s investment is USD 1.1 billion183 and CLAIMANT only 

requests a fair amount of USD 700 million in this arbitration. This proves that its intention is to 

gain back its own losses and not to obtain a super-inflated compensation. Still, if this Tribunal 

considers USD 700 million to be an inappropriate amount, subsidiarily CLAIMANT requests it to 

consider the value of the company to be of USD 600 million. Therefore, RESPONDENT ought 

to compensate CLAIMANT in the amount of USD 200 million.   

210. Finally, in any case, Art. 9.21 (2) of CEPTA and UNICITRAL Arbitration Rules both 

provide that the Tribunal may award cost and attorney’s fees, which are allocated to the party 

considered unsuccessful. 

211. Considering the already exposed regarding Mekar’s unlawful behavior, CLAIMANT 

respectfully requests this Tribunal to allocate proceeding’s costs to RESPONDENT.  

  

 
179 Uncontested Facts, lines 1340-1344. 
180 ANNEX X, lines 1990-1992.  
181 ANNEX VI, lines 1755-1762 
182 Uncontested facts, lines 1042-1049. 
183 PO3, lines 1321-1325. 
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CONCLUSION OF THE SUBSTANTIVE ISSUES  

212. As demonstrated above, RESPONDENT's arbitrary and discriminatory conduct, clear 

disregard for due process of law and purposively frustration of legitimate expectations resulted on 

a breach of the Fair and Equitable Treatment standard.  

213. Moreover, the unlawful behavior and constant violation of FET led CLAIMANT to 

suffer from financial losses and bankruptcy. Therefore, CLAIMANT is entitled to compensation 

of its Fair Market Value of USD 700 million.  
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REQUEST FOR RELIEF 

214. In light of the above, CLAIMANT respectfully requests this Tribunal to find that: 

(i) This Tribunal has jurisdiction rationae personae;  

(ii) The participation of the CPUR must be refused, while that of the CBFI should be granted; 

(iii) RESPONDENT violated the FET standard under Art. 9.9 CEPTA; 

(iv) CLAIMANT is due to compensation for its FMV of USD 700 million under Art. 9.12 of 

CEPTA. Subsidiarily, CLAIMANT is due compensation in the amount of USD 200 million; 

and 

(v) Allocate all the costs of this arbitral proceeding to RESPONDENT.  

(signed) 

TEAM TARAZI G 
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