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STATEMENT OF FACTS 

1. Vemma Holdings Inc. (hereinafter: Claimant) is an airline company located in Bonooru. 

Claimant holds 100% ownership of Royal Narnian, a global airline and a member of the 

Moon Alliance. 

2. The Federal Republic of Mekar (hereinafter: Respondent) and Bonooru signed the 

Bonooru-Mekar BIT in 1994. The Bonooru-Mekar BIT was terminated on 15 October 

2014 as both countries signed the Comprehensive Economic Partnership and Trade 

Agreement (CEPTA). 

3. Caeli Airways (hereinafter: Caeli), a Mekar's national carrier was designated as appropriate 

for privatization as a result of the budgetary constraints that Mekar suffered especially 

during the 2008 financial crisis. Mekar Airservices Ltd. (hereinafter: Mekar Airservices), 

a state-owned vehicle to which Caeli's assets and partial debt liability were transferred, 

marketed Caeli to potential bidders in late 2010. 

4. On 23 November 2010, Claimant submitted its bid for the purchase of Caeli, which was 

the highest among all bidders. On 5 March 2011, the Competition Commission of Mekar 

(hereinafter: the CCM) approved Claimant's acquisition of 85% stake in Caeli and its 

participation in the Moon Alliance. On 29 March 2011, Claimant and Mekar Airservices 

signed the Share Purchase Agreement to conclude the purchase of the 85% stake in Caeli. 

5. In 2012, as the Eldin volcanic eruption piqued tourist interest in Mekar, Claimant expanded 

routes for cross-continental travel to Mekar. As a result, Caeli was able to generate not 

only significant cash-flow, but capitalize on significantly increased demand; domestically, 

with an average increase of 21% and internationally, 17%. Caeli was also able to refinance 

its inherited debt liability by the increase in its revenue. 

6. Starting from late 2016, Mekar's MON started to rapidly decline in value and a currency 

crisis arose in Mekar starting from March 2017. In such context, the CCM initiated its first 

investigation against Caeli in violation of the Monopoly and Restrictive Trade Practice 

Act, as Amended in 2009, alleging a violation of Mekar's law and the CEPTA, while it was 

not permitted to initiate any investigation, as Caeli's market share was only 43%. As a 

result of this illegal investigation, the CCM placed airfare caps on Caeli. 
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7. Respondent continued its illegal actions by denying subsidies to Caeli, despite passing 

Executive Order 9-2018 on 25 September 2018, which granted subsidies for airlines other 

than Caeli. Such action exacerbated Caeli's market position further and unfairly 

discriminated Claimant. 

8. While Caeli actively engaged to fight the illegal actions of Respondent in Mekar's courts, 

it suffered significant delays while an urgent hearing was necessary to plea against 

Respondent's discriminatory acts. 

9. The series of Respondent's unfair actions led Claimant into a dire financial situation, with 

no option than to sell its stake in Caeli. Hawthorne Group LLP (hereinafter: Hawthorne) 

offered to acquire Claimant's stake in Caeli as a bona fide offer. Following the 

Shareholders’ agreement between Claimant and Mekar Airservices, Claimant offered 

Mekar Airservices the right to purchase the shares at the same price offered by Hawthorne. 

10. Mekar Airservices disputed the validity of Hawthorne's offer concerning Hawthorne's 

Moon Alliance membership. Such dispute was submitted to arbitration where Mr. Rett 

Eichel Cavanaugh released an award ruling in favour of Mekar Airservices on 9 May 2020. 

After the release of the final award, it was identified through the CILS report that Mekar 

Airservices engaged in illegal fraud and corruption by bribing Mr. Cavanaugh. The award 

was set aside on 1 August 2020 by the Supreme Arbitrazh Court of Sinnograd. 

11. Mekar's courts ignored the award being set aside and enforced the award on 23 August 

2020. Subsequently, Claimant was forced to share its stakes in Caeli at the significantly 

low rate offered by Mekar Airservices.  
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SUMMARY OF ARGUMENTS 

12. The current Arbitration is constituted pursuant to Chapter 9 of the CEPTA and Art. 2 of 

ICSID AF Rules. Respondent asserts that Tribunal lacks jurisdiction because Claimant is 

an SOE, and that the ICSID AF Rules do not allow State-to-State arbitration. Claimant 

submits that Tribunal has jurisdiction because Claimant has never been an SOE throughout 

its investment in Mekar, and until the date of submission of claim. Even if Bonooru has 

acquired more than 50% of Claimant's shares, Tribunal has jurisdiction according to the 

Broches Test [ISSUE 1]. 

13. Claimant submits that amicus submission should be allowed to the CBFI, but not to the 

external advisors to the CRPU. This request is based on the fact that the submission by 

CBFI meets the threshold for acceptable amicus submissions, while the external advisors 

to CRPU do not, according to Art. 41(3) of ICSID AF Rules and Art. 9.19 of the CEPTA. 

Specifically, the amicus submission by the CBFI does not disrupt, unduly burden the 

proceedings, or unfairly prejudice any disputing party. Whereas, the external advisors to 

CRPU unfairly prejudice the Claimant [ISSUE 2]. 

14. Respondent has violated Art. 9.9 of the CEPTA through the actions of its government and 

administrative bodies. CCM’s investigations, denomination requirements, and denial of 

subsidies were arbitrary, discriminatory, and frustrated Claimant’s legitimate expectation. 

Respondent has also violated the Art. 9.9 of the CEPTA through actions of its courts. By 

prematurely denying an appeal and making significant delays throughout the judicial 

proceedings, the Respondent's courts denied justice. Moreover, the courts enforced an 

award that had been set aside in the arbitral seat, thus abused its discretion and violated 

international conventions and agreements [ISSUE 3]. 

15. Tribunal should order Respondent to pay Claimant USD 700 Million plus interest as of the 

date of the violation. In regard to the compensation, Tribunal should apply the “FMV” 

standard. Application of the “FMV” standard is in line with the Parties’ consent and the 

generally accepted interpretation of the international law. Tribunal should not reduce any 

compensation or consider the Respondent’s economic crisis, as Claimant does not bear 

responsibility nor a contributory fault [ISSUE 4]. 



4 

ISSUE 1. TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE CEPTA 

16. Tribunal has been duly constituted pursuant to Art. 9.16 of the CEPTA. Specifically, 

paragraph 2(b) of Art. 9.161 applies:  

“2. A claim may be submitted under the following rules:  

(a) the ICSID Convention and Rules of Procedure for Arbitration Proceedings;  

(b) the ICSID Additional Facility Rules if the conditions for proceedings pursuant to 

paragraph (a) do not apply” 

17. Since Bonooru has signed and ratified the ICSID Convention and Respondent has not,2 

paragraph 2(b) of Art. 9.16, and hence ICSID AF Rules are in effect. Article 2 of ICSID 

AF Rules state that: 

“The Secretariat of the Centre is hereby authorized to administer … proceedings between a 

State (or a constituent subdivision or agency of a State) and a national of another State, 

falling within the following categories:  

(a) conciliation and arbitration proceedings for the settlement of legal disputes arising 

directly out of an investment which are not within the jurisdiction of the Centre because 

either the State party to the dispute or the State whose national is a party to the dispute is not 

a Contracting State” 

Thus, Tribunal has been duly constituted pursuant to Chapter 9 of the CEPTA and Article 

2 of ICSID AF Rules3.  

18. Respondent contests that the ICSID AF Rules does not provide for a State-to-State 

Arbitration.4 Respondent further challenges the jurisdiction of Tribunal by asserting that 

Claimant is an SOE, thereby claiming that this Tribunal under the ICSID AF Rules lacks 

jurisdiction. However, it is the Claimant’s position that this arbitration does not constitute 

State-to-State Arbitration.5 Claimant has never been an SOE throughout its investment in 

Mekar[I]. Claimant is only required to maintain its status as a protected investor until the 

date of submission of claims[II]. Even if Claimant became an SOE through Airways 

 
1 CEPTA, p.79, ¶.2 
2 NoA, p.2, ¶.3 
3 Record, p.11, ¶.1 
4 RNoA, p.6 
5 RNoA, p.6, ¶.2 
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Infrastructure Rescue Act on 2 March 20216, the arbitration involving Claimant cannot be 

regarded as a State-to-State arbitration under the Broches Test[III]. Lastly, even if 

Claimant is an SOE, Tribunal still has jurisdiction [IV]. 

I. Claimant Has Never Been An SOE Throughout Its Investment In Mekar 

19. Claimant has been an investor under the definition provided by Art. 9.1 of the CEPTA. 

Art. 9.1 of the CEPTA7 reads:  

“Investor means a natural person with the nationality of a Party or an enterprise with the 

nationality of a Party or seated in the territory of a Party that seeks to make, is making or has 

made an investment in the territory of the other Party; For the purposes of this definition, an 

enterprise of a Party is: (a) an enterprise that is constituted or organised under the laws of 

that Party and has substantial business activities in the territory of that Party” 

20. Claimant is an enterprise with the nationality of Bonooru, registered in Bonooru,8 that has 

made an investment in the territory of Respondent. Claimant was incorporated in Bonooru 

on 19 December 1984,9 and maintains substantial business activities in the territory of 

Bonooru by holding 100% ownership of Royal Narnian, the flag carrier of Borooru.10  

21. Claimant has never been an SOE during its investment. The OECD defines SOEs as 

enterprises “in which the state exercises ownership” and that “are under the control of the 

state, either by the state being the ultimate beneficiary owner of the majority of voting 

shares or otherwise exercising an equivalent degree of control”.11 World Bank defines 

SOEs as ‘government owned or government controlled economic entities that generate the 

bulk of their revenues from selling goods and services’.12 McLaughlin and past tribunals 

provide “extent and form of control” as a criterion in determining SOEs in the international 

investment context.13  

22. Claimant made its investment in Mekar on 5 January 2011, when the tender for acquiring 

 
6 Facts, p.40, ¶.65 
7 Record, p.73 
8 Record, p.44, ¶.2 
9 Facts, p.29, ¶.9 
10 Facts, p.29, ¶¶.9-10 
11 OECD; Mohtashami, p.371 
12 World Bank; McLaughlin, p.604 
13 McLaughlin, p.605; Maffezini, ¶.78; EDF, ¶.213; Bayindir, ¶.130 
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Caeli was accepted.14 This investment came to an end on 8 October 2020 when Claimant 

sold its stake in Caeli to Mekar Airservices.15 During the entire period, Bonooru never 

acquired a majority shareholding in Claimant [a], and never exercised control over 

Claimant [b]. 

a. Bonooru Never Held Majority Shareholding During The Investment 

23. Claimant cannot qualify as an SOE because Bonooru had a minority shareholding in 

Claimant. During Claimant's investment in Mekar, Bonooru's shareholding in Claimant 

ranged between 31% to 38%. 16  This can also be seen from the Memorandum of 

Association of Vemma Holdings Inc.; MTT owned 30% of the Claimant’s shares at the 

time of the Memorandum.17  

24. State-owned entities should not be confused with listed companies with stocks that are 

owned in part by a government body, as some companies are truly public corporations that 

happen to have a government entity as one of their shareholders.18 Claimant is a publicly 

listed company; 26% of the Claimant's shares were offered for public subscription.19 

Bonooru happens to be one of the many shareholders of the Claimant. Therefore, Claimant 

should be regarded as a ‘national’ under the ICSID AF Rules, and not as an SOE. 

b. Bonooru Never Exercised Control Over The Claimant  

25. Bonooru not only lacked majority shareholding, but it also did not exercise de facto control 

over the Claimant.   

26. Although not binding on this Tribunal, the ICSID Convention and its interpretation provide 

guidelines in determining key controversies in investment arbitration. Regarding Art. 

25(2)(b) ICSID Convention, commentaries provide that “a mere majority holding of shares 

would not necessarily be [a] decisive [indicator of control].”20  Minority shareholding 

cannot in itself mean “control” over the enterprise. While Bonooru did not have majority 

 
14 Facts, p.31, ¶.24 
15 Facts, p.40, ¶.63 
16 Facts, p.29, ¶.10 
17 Record, p.45, ¶.5 
18 Kenton 
19 Record, p.45, ¶.5 
20 Schreuer, ¶.851 
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shareholding, even if it did, Claimant would not be regarded as an SOE automatically. 

27. To add even further, drafters of the ICSID Convention caution that “not every substantial 

minority participation should be accepted as control.”21 The Vacuum Salt tribunal found 

that there is no strict formula for determining control and that each case “must be viewed 

in its own particular context, on the basis of all the facts and circumstances”. 

28. In the present case, The Bonoori government could not and did not exercise control over 

the Claimant. According to the Articles of Association of Vemma Holdings Inc., 

Claimant’s decision-making authority is its Board of Directors.22 Out of eight (8) directors, 

only one director is nominated by the MTT, and that one director cannot hold a senior 

management position in the Company.23 The Board of Directors passes decisions by a 

majority vote.24 At regular meetings, Vemma’s articles of incorporation require 50 percent 

of voting shares for a quorum. 25  With only 31% to 38% of shares, Bonooru’s 

representatives on Vemma’s board cannot form a majority on their own, and must rely on 

the absence of other shareholders to form a majority. The given circumstances do not 

provide room for the Bonoori government to exercise control over the Claimant.  

29. Thus the fact that a former board member of the Claimant, Ms. Sabrina Blue, was appointed 

as the Secretary of Transport and Tourism26 does not indicate that the government has 

control over the Claimant. This fact alone does not prove any relationship of control, and 

she may have been appointed for her expertise in the transportation industry. 

30. Respondent may cite the Thunderbird case to argue that even ownership of less than 50% 

of the shares can be deemed as having sufficient de facto control 27 . However, the 

Thunderbird tribunal’s view is that the entity holding “ultimate right to determine key 

decisions”28 is the de facto controller. In the present case, MTT did not exercise the 

ultimate right to determine key decisions. 

 
21 Schreuer, ¶.865 
22 Record, p.45, line 1566 
23 Record, p.46 
24 PO3, p.86, ¶.3 
25 PO3, p.86, ¶.3 
26 Record, p.31, ¶.22 
27 Thunderbird; Blyschak, p.46 
28 Thunderbird, ¶.108 
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31. In summary, Claimant is not an SOE in form, and is not controlled by Bonooru in 

substance. Therefore, because Claimant was not an SOE throughout its investment, 

Tribunal has jurisdiction pursuant to ICSID AF Rules.  

II. Claimant Was A Protected Investor Until the Date Of Submission Of Claim 

32. Respondent submitted that Tribunal does not have jurisdiction because Claimant is 

currently an SOE. Claimant agrees that Claimant is required to qualify as a protected 

investor under the CEPTA, and a national of Bonooru under the ICSID AF Rules if 

Tribunal were to have jurisdiction. To be an “investor” of Bonooru, Claimant should not 

be a State Enterprise29 or an agent of the State. 

33. It is Claimant’s position that the nationality requirement is only required on two dates: 1) 

the date of injury and 2) the date of submission of the claim. This requirement is supported 

by the interpretation of the relevant rules[a], and established cases such as García Armas 

and Pey Casado, making it a standard rule in investment arbitration[b].30 

a. Relevant Rules Provide That Date Of Submission Is The Standard 

34. Paragraph 5 of Art. 9.16 of the CEPTA31 reads “The rules applicable under paragraph 2 

are those that are in effect on the date that the claim or claims are submitted to the tribunal 

under this Section”. This provision states that the date of submission of the claim is when 

the jurisdiction, outlined under paragraph 2(b), should be determined pursuant to the ICSID 

AF Rules. In the present case, the CEPTA was in effect since 2014 and Claimant submitted 

its Notice of Arbitration on 15 November 2020. Even if Claimant became an SOE through 

Airways Infrastructure Rescue Act on 2 March 202132, Claimant was a protected investor 

until the date of submission. 

35. The ICSID AF Rules are rather unclear on this matter of jurisdiction ratione temporis. 

However, the ICSID Convention has clear provisions that can be referred to in interpreting 

the ICSID AF Rules. Art. 25(2)(b) of the ICSID Convention requires that a juridical person 

possess the nationality of a Contracting State that is not a party to the dispute on the date 

 
29 CEPTA, p.78 
30 Sicard-Mirabal, p.34 
31 Record, p.79, line 2874 
32 Facts, p.40, ¶.65 
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on which the parties consented to submit such dispute to arbitration. In investment treaty 

arbitrations, the date of consent is the date of the submission of the claim33, since the 

consent to arbitrate is already given under the treaty. In the present case, the Respondent's 

consent to arbitrate is given by the CEPTA, and the date of the submission of the claim 

was also before the Airways Infrastructure Rescue Act.  

b. Established Practice In Investor-State Arbitration Provide That Date Of Submission 

Is The Standard 

36. In García Armas and Pey Casado34, the tribunals held that the investor is required to 

possess the nationality of the State on a) the date of injury and b) the date of the request 

for arbitration35.  

37. Even if a claimant loses its status as an investor after the submission of claim, jurisdiction 

persists.36 ICJ held that ‘jurisdiction must be determined at the time that the act instituting 

proceedings were filed’.37 In El Paso, the arbitral tribunal rejected Argentina’s allegation 

that subsequent events such as El Paso’s sale of its shares led to the tribunal’s lack of 

jurisdiction over El Paso. The tribunal stated that the investment’s sale after the critical 

dates of consent to arbitrate (submission of request for arbitration) could not affect 

jurisdiction38. 

38. In the present case, it is evident that Claimant was an investor when the Respondent's 

violations happened. The CEPTA was in effect since 2014 and Claimant submitted its 

Notice of Arbitration on 15 November 2020. Parties’ consent to submit the dispute to 

arbitration was given this day. Respondent may argue that Claimant is no longer a 

‘national’ of Bonooru. Even if Claimant is currently not a ‘national’, it was only 2 March 

2021 that Bonooru acquired a majority holding in the Claimant.39 Bonoori government's 

purchase of the Claimant's shares after the filing of this arbitration does not affect 

jurisdiction, which already existed on 15 November 2020. 

 
33 Sicard-Mirabal, p.35 
34 Pey Casado, ¶.414 
35 García Armas, ¶¶. 215-217 
36 Sicard-Mirabal, p.35 
37 Arrest Warrant, p.26 
38 El Paso, ¶¶.135-136 
39 Facts, p.40 
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39. Respondent might refer to the exceptional 40  Loewen case to argue that ‘continuous 

nationality’ should be required until the date of dispute resolution. The arbitrators in 

Loewen decided that their case were to be decided under general principles of ‘customary 

international law’, and required that the claimant maintain the relevant nationality “through 

the date of the resolution of the claims”, which is until the date of the award.41 

40. This award was met with much criticism, and subsequent tribunals have not endorsed 

Loewen’s standard on jurisdiction ratione temporis. 42  Such a requirement cannot be 

justified for the following reasons. 1) The existence of ‘customary international law’ that 

requires nationality until the date of dispute resolution is doubtful43. Professor Dugard 

identified ten possible candidates for the dies ad quem, adopted by various commentators 

and tribunals44; out of the candidates, he found the date of judgment to be the least plausible 

standard.45  2) Changes in the investor’s nationality do not alter the state’s obligation 

already in existence at the time of investment. If a state harmed an investor during an 

investment, the state cannot be exempted as long as the investor's identity persists. 3) Host 

states could easily abuse foreign companies by expropriation;46 host states would have 

perverse incentives to acquire the claimant, resulting in a denial of justice.47 4) Such a 

requirement encourages the host state to delay the proceedings, in hope that the claimant 

will be subject to a hostile takeover by an entity of another nationality, or some other forced 

change of nationality.48 

41. In conclusion, Claimant was only required to qualify as a national of Bonooru from the 

time of injury until 15 November 2020, which is the date that the claims were submitted.  

III. Claimant Is Not An SOE Under The Broches Test 

42. Even if Tribunal were to require Claimant to maintain nationality until the date of dispute 

resolution, Claimant cannot be regarded as an SOE under the Broches Test, named after 

 
40 Sicard-Mirabal, p.36 
41 Paulsson, p.214; Rubins, p.23 
42 Sicard-Mirabal, p.37 
43 Loewen, ¶.230; Rubins, p.25 
44 Dugard, p.11 
45 Paulsson, p.214 
46 Sicard-Mirabal, p.36, Rubins, p.25 
47 Paulsson, pp.213-215 
48 Rubins, p.25, Brownlie, pp. 472–473. 
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the ICSID Convention’s chief architect.49 Broches established that SOE claims against 

states under the Convention should be permissible unless the SOE was “acting as an agent 

for the government” or “discharging an essentially governmental function”.50 The Broches 

Test should be applied in the present case [a]. Claimant is not acting as an agent of Bonooru 

[b] and is not discharging a governmental function of Bonooru [c]. 

a. Broches Test Is An Appropriate Test For The Present Arbitration 

43. Although the Broches Test is not a binding standard, commentaries view the Test as the 

most appropriate 51  in determining an SOE in investment arbitration. For instance, in 

BUCG, when the tribunal applied the Broches Test in determining whether BUCG was an 

SOE, parties did not object to the tribunal’s application of the Broches Test.52 

44. Respondent may argue that the Broches Test is not a suitable evaluation standard, because 

a number of investment treaty arbitrations involving SOEs did not consider the application 

of the Broches Test;53 CDC v. Seychelles, among others, did not consider the Broches Test. 

However, the CDC tribunal still determined whether claimant’s activities were commercial 

in substance and nature.54 Although CDC is wholly owned by the UK government, the 

tribunal found that the investments were made on a commercial basis.  

45. In this spirit, a test that determines the jurisdiction of an SOE should ultimately answer 

whether the nature of a claimant justifies recognition of jurisdiction. The CSOB Tribunal 

that adopted the Broches Test also held this view. The wordings of the Broches Test are 

practical clues that tribunals can resort to. Therefore, even if this Tribunal were to reject 

the Broches Test, Tribunal should still consider the nature of Claimant’s investment. As 

will be further elaborated, Claimant's investment was commercial in nature, meeting not 

only the Broches Test but also general requirements of other tribunals. 

b. Claimant Is Not Acting As An Agent Of Bonooru 

46. The CSOB tribunal, which applied the Broches Test, found that 1) the concept of ‘national’ 

 
49 Aceris 
50 Broches, p.202 
51 Schreuer, p.161 
52 BUCG, ¶.33 
53 Mohtashami, p.386 
54 CDC, ¶.17 
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was not intended to be limited to privately-owned companies, but to embrace also wholly 

or partially government-owned companies,55 2) the critical element under the Broches Test 

was the nature of an SOE’s activities and not their purpose (functional approach56), 3) 

although CSOB had been an agent for the Czech state “for much of its existence” and 

although it was “promoting the governmental policies or purposes of the State”, yet its 

activities and the transactions at issue in the dispute (loan receivables) were “commercial 

or private” rather than governmental in nature, 4) any functional approach to The Broches 

Test is to be made with reference to the dispute in particular, and not in general. 

47. In Rumeli, the claimants were taken over by a government agency, TSDIF. However, the 

tribunal ruled that the claimants appear prima facie as nationals of a Contracting State,57 

and TSDIF was not the claimant of the arbitration.  

48. In BUCG, the tribunal expressly reviewed both conditions of the Broches Test. 58 

Regarding the first condition, “acting as an agent for the government”, the tribunal found 

that the issue is not the corporate framework of the SOE, but whether it functions as an 

agent of the State in the fact-specific context.59 In this perspective, BUCG was not acting 

as an agent of the Chinese government in building an airport terminal in Yemen, but as a 

general contractor following an open tender in competition with other contractors.60  

49. In the present case, Claimant was not acting as an agent for the Bonoori government. 

Claimant is an independent private enterprise, constituted as a result of the Privatisation of 

Enterprises Act 1972.61 The Constitutional Court of Bonooru also found that this was 

indeed a privatization.62 The fact that Claimant is independent is already substantiated 

above, in that the Bonoori government only has minority shareholding and does not control 

Claimant.  

50. Claimant may seem to have been fulfilling a “positive obligation” under Art. 70 of the 

 
55 CSOB, ¶.16 
56 Mohtashami, p.384; Schreuer, p.153 
57 Rumeli, p.313 
58 Chang, p.35; BUCG, ¶¶.36-44 
59 BUCG, ¶.39 
60 BUCG, ¶.40 
61 Facts, p.29, ¶.7 
62 Record, p.43 
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Constitution Act of Bonooru 194763: an obligation that Bonooru should fulfill through its 

organs or agents. However, Claimant submits that under the functional approach, Claimant 

was not functioning as an agent of Bonooru in its investments in Caeli. The “positive 

obligation” under Art. 70 deals with Bonoori citizens’ access to mobility. This is already 

fulfilled by Royal Narnian, another subordinate of Claimant. Claimant was acting as an 

independent foreign direct investor following an open tender in competition with three 

other contractors.64 

c. Claimant Is Not Discharging A Governmental Function Of Bonooru 

51. Regarding the second condition of the Broches Test, “discharging an essentially 

governmental function”, the BUCG tribunal found, based on the facts, that the BUCG was 

clearly not exercising a Chinese governmental function on the airport site in Yemen. This 

ruling is in line with the CSOB tribunal, that CSOB’s activities were commercial in nature, 

even if the CSOB had been a government agent.65 

52. Claimant was not discharging an essentially governmental function during its investment 

in Mekar. Claimant agrees that guaranteeing Bonoori citizens’ access to mobility is one of 

Bonoori government’s functions. However, it cannot be regarded as an “essential” 

function. Otherwise, the Constitutional Court would have found a violation of Art. 70. This 

function, in nature, could be performed indirectly by a private enterprise, with only 

minority participation by the government.66 

53. Acquisition of Caeli was not a “governmental function”. The governmental function of 

Bonooru cannot possibly extend to the operation of a foreign airliner, while its flag carrier, 

Royal Narnian, is already providing mobility to disparate regions.67 

54. Claimant's investment was commercial in nature. Claimant participated in a competitive 

bid for the purchase of Caeli,68 and sought to maximize profit with strategies focused on 

expanding its consumer base.69 These business-oriented decisions were made independent 

 
63 Record, p.43; Blyschak, p.7 
64 Facts, p.31, ¶.22 
65 Chang, p.38; Blyschak, p.7 
66 Record, p.43, line 1495 
67 Record, p.43, ¶.59 
68 Facts, p.31, ¶.22 
69 NoA, p.3 
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of control or influence of the Bonoori government. Claimant also added 20 new routes to 

and from Mekar.70 If Claimant was “acting as an agent for the government” or “discharging 

an essentially governmental function”, it would have expanded routes to and from Bonooru 

instead of Mekar. These activities of Claimant show that the investment was commercial 

in purpose and nature. Therefore Tribunal should find it has jurisdiction under the ICSID 

AF Rules.  

IV. Even If Claimant Is An SOE, Tribunal Has Jurisdiction 

55. Even if Tribunal finds that Claimant is an SOE, Tribunal still has jurisdiction. First, State’s 

activities can be separated into sovereign governmental activities and commercial 

activities; the latter is subject to arbitration [a]. Second, when the rules do not explicitly 

rule out SOEs as protected investors, Tribunal should not rule out SOEs [b]. Third, 

international arbitration practice recognizes SOEs as investors as a norm [c]. 

a. Economic Activity Of States Can Be Separated From Policy Objectives 

56. State’s actions can be separated by their nature and purpose. Especially, the economic 

activity of states “can be substantially separated from [their] public policy objectives”.71 

This view is supported by practice: some countries, such as the US, Canada, and Saudi 

Arabia, include government entities, and even state themselves in the definition of 

‘investor’.72 In fact, state acts undertaken in the context of such economic or commercial 

activity would not be covered by sovereign immunity.73 Therefore, such acts can be subject 

to judgment by an arbitral tribunal. 

57. In the present case, Bonooru indeed has its policy obligations under Art. 70 of its 

Constitution. However, the actions that Bonooru performs “as a government” to 

materialize the Art. 70 should be differentiated from actions that Claimant performs “as a 

profit-seeking entity”. Therefore, the business actions of Claimant and the damages 

suffered from the actions are subject to tribunal’s judgment.  

 
70 Facts, p.33, ¶.29 
71 Mohtashami, p.383; Blyschak, p.7 
72 US Model BIT; Mohtashami, pp.382-383; OIC 
73 A/RES/59/38; Mohtashami, p.383; 
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b. Applicable Rules Do Not Expressly Exclude SOEs 

58. Art. 9.1 of CEPTA does not expressly state that SOEs cannot qualify as an investor. Even 

when a state has partial ownership of a company, the company can still meet the definition, 

as an enterprise with the nationality of a party.74 Although Art. 9.13 of CEPTA mentions 

“State Enterprises”, it does not say that state enterprises cannot be investors.75 

59. The lack of explicit reference to SOEs in investment treaties should not be interpreted as 

an exclusion of SOEs from the treaty’s protections.76 That would be inconsistent with 

general international law rules on treaty interpretation: exceptions to jurisdiction need to 

be explicit. International case law does not permit exceptions in the absence of express 

provisions in treaties.77 Tribunals should not infer exceptions in the absence of provisions 

excluding SOEs.78 

60. In essence, the CEPTA requires an explicit exception clause, if it were to exclude SOEs 

from the definition of “enterprise with the nationality of a party”.79 Since there is no 

exception, Tribunal should recognize Claimant as an investor. 

c. International Arbitration Practice Recognizes SOEs As Investors 

61. Tribunal should interpret the CEPTA in line with international arbitration practice. 

Claimant submits that it is a generally accepted practice that the international investment 

treaties recognize SOEs as investors.  

62. An overwhelming majority of investment treaties rarely distinguish between SOEs from 

other enterprises.80 According to an OECD survey, more than 280 investment treaties 

explicitly specify that SOEs are protected investors. In contrast, it found only three BITs 

that excluded SOEs from their definition of “investor”.81  

63. In the present case, if the CEPTA is silent or ambiguous in recognizing SOEs as investors, 

Tribunal can consider the general practice and intention of the parties. Respondent, when 

 
74 CEPTA, p.73, line 2589-2590 
75 CEPTA, p.74 
76 Mohtashami, pp.380-381 
77 Azaria, p.79; Wälde, p.740 
78 Mohtashami, p.381 
79 CEPTA, p.73, line 2589-2590 
80 Mohtashami, p.380; Yuri Shima, p.11 
81 Yuri Shima, pp.11-13 
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signing the CEPTA, was aware or could have been aware that investment treaties in the 

world protect SOEs as investors. Therefore, Claimant requests that Tribunal declares 

Claimant as a protected investor. 
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ISSUE 2. TRIBUNAL SHOULD ALLOW AMICUS SUBMISSION OF THE CBFI, 

BUT NOT EXTERNAL ADVISORS TO CRPU 

64. The CBFI and external advisors to the CRPU have requested amicus submissions. 

Claimant submits that amicus submission should be allowed to the CBFI, but not to the 

external advisors.  

65. Article 41(3) of ICSID AF Rules, which contain almost identical language as Rule 37(2) 

of ICSID Arbitration Rules, and Article 9.19 (Conduct of the Arbitration) of CEPTA lays 

out standards for amicus curiae. The considerations by a tribunal include: a perspective 

different from the disputing parties (Article 41(3)a), a matter within the scope of the dispute 

(Article 41(3)b), significant interest (Article 41(3)c), no disruption or unduly burdening of 

the proceeding (Article 9.19), parties’ consent (Aguas Tribunal82), and public interest.83 

66. It is clear from these articles that a tribunal's authority to permit an amicus curiae is 

discretionary. Article 41(3) does not contain an exhaustive list of criteria. It provides that 

Tribunal shall consider those stated “among other things”. Therefore, the tribunal is not 

required to permit amicus submissions even if its criteria are met. The assessment of the 

weight of these factors is left to the tribunal's judgment.84 

67. In the present case, the parties do not agree upon the submission of the two amicus curiae. 

However, CEPTA Article 9.19 expressly addresses and authorizes amicus curiae while 

providing that the “tribunal may accept and consider” amicus. Thus, it is within the 

tribunal’s discretion to determine the issue on a case-by-case basis.85 Therefore, Tribunal 

is not bound by the Parties’ consent. Claimant submits that Tribunal should allow amicus 

submission by the CBFI despite Respondent’s objection, and bar amicus submission by the 

external advisors to CRPU. 

68. Claimant will elaborate why the CBFI should be accepted [I], and why the external 

advisors to CRPU should be barred [II], based on the above-mentioned considerations. 

 
82 Aguas Argentinas 
83 Born, p.651 
84 ibid., pp.644-645 
85 Knahr, pp.327-355 



18 

I. Tribunal Should Allow Amicus Submission By The CBFI 

69. This request is based on the fact that the CBFI meets the threshold for acceptable amicus 

submissions. Specifically, 1) the CBFI has a significant economic and regulatory interest 

in the proceeding, which includes public interest and an independent perspective from the 

disputing parties. The amicus 2) provides matters of fact or law within the scope of the 

dispute, and 3) cannot be dismissed on grounds of conflict of interest. 

a. The CBFI Has A Significant and Public Interest And An Independent Perspective 

From The Disputing Parties  

70. The CBFI holds a significant interest in this Tribunal. Members of the CBFI all have an 

interest in protecting stable regulatory regimes secured through agreements between 

countries. Thus, they have a significant interest in the proceedings of this tribunal. 

71. This significant interest is also public in nature. While Respondent submits that the CBFI 

should be barred because it does not file its amicus application in pursuit of any public 

interest, the CBFI does indeed represent the public interest. The CBFI is composed of 

members that attempt to protect a stable and predictable ISDS regime that is consistent 

with international norms.  

72. The CBFI is the national leader in public policy advocacy on business issues. It is focused 

on fostering a strong economic environment that facilitates the growth and development of 

Mekar as well as Bonooru, thus, it pursues public interests. In particular, access to an 

impartial judicial system is crucial in inducing the flow of capital from Bonooru into such 

States. Only by protecting this right uniformly can states in the Narnian region continue to 

develop a marketplace that rewards investments in innovation, creates new jobs and greater 

prosperity.86 

73. The CBFI also reflects the interest that is independent of the disputing parties. Article 

41(3)a or Arbitration AF Rules requires a different perspective. This is also in line with the 

requirements of transparency and public interest; amici have to be independent.87 The fact 

that Claimant is a member of the CBFI does not necessarily guarantee that the CBFI holds 

the same perspective as Claimant. Even though there might be some perspectives they 

 
86 Record, p.16, ¶.8, line 525-529 
87 Born, p.654 
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partially share, the CBFI provides a new and exclusive perspective from a more 

macroscopic point of view.  

74. The diversity of the businesses the CBFI represents should be noted. The CBFI represents 

businesses of “all sizes, in all sectors of the economy, and all regions of Bonooru.”88 The 

CBFI emphasizes the stability and reasonableness of the investment protection regime and 

a robust economic environment that enables the growth and development of all kinds of 

industries that stretch far beyond the aviation sector.  

75. Respondent may argue that the ongoing dispute between the two members of the CBFI 

(SRB and Wiig) and Respondent undermines the independence of the CBFI. The dispute, 

however, is irrelevant to the current case since SRB and Wiig are pursuing their own claims 

and interests, independent of this case. It is unfair to refuse acknowledgment of CBFI’s 

independence based on a dispute that has no relevance to this case. 

76. Respondent may also argue that CBFI is not independent of Claimant because Lapras, 

another member of the CBFI, is advising Claimant on funding strategies regarding the 

current case. However, Lapras is only one of the members of the diverse makeup of CBFI. 

Furthermore, “Lapras’ activities in relation to this dispute were restricted to advising 

Vemma in respect of potential litigation funding and funders.”89 Thus, it is an exaggeration 

to say that CBFI as a whole cannot represent an independent interest on the ground that 

Lapras might share certain limited interests in this case. 

77. In conclusion, amicus submission by the CBFI reflects the public interest and independent 

perspectives that sufficiently merit Tribunal's attention. 

b. CBFI’s Amicus Provides Matters Within The Scope Of The Dispute 

78. The dispute at hand concerns specifically the investor-State relationship between Claimant 

and Respondent and more generally the trade relationship between Bonooru and Mekar. 

Attempting to discern whether the amicus submission of the CBFI provides matters within 

the scope of the dispute requires us to consider whether the information in the amicus is 

related to one or both of these relationships.  

 
88 Record. p.16, line 510-511 
89 Record. p.87, line 3209-3211 
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79. The amicus provides a number of facts and laws, which, taken together, constitute a 

contextual framework by which the trade relationship between Bonooru and Mekar 

becomes clearer. Consider two of its five main points: 

‘1) The regulatory framework in Bonooru introduced through inter alia the Privatisation 

of Enterprises Act 1972 and the Air Corporation Act 1984 fosters market competition 

among business entities. 2) Bonooru's business landscape is primarily comprised of such 

entities competing based on free market principles without direction or instruction of the 

Bonoori government, irrespective of their ownership structure.’90  

80. These are both clear examples of the Consortium’s focus on facts (e.g. Bonooru’s 

regulatory framework, business landscape, etc.) and its focus on specific laws (e.g. the 

Privatisation of Enterprises Act 1972). These examples, taken together, explain the impact 

of a tribunal's decision on future industries and the importance of a stable, predictable 

investor-State dispute settlement regime. Moreover, each of the points raised in the amicus 

concern the trade relationship between Bonoori and Mekar, a central issue in the dispute at 

hand. 

c. CBFI’s Amicus Cannot Be Dismissed On Grounds Of Conflict Of Interest 

81. The Consortium discloses pertinent information regarding its ties and financial 

relationships. CEPTA Article 9.19 requires that third parties “identify the author [of the 

amicus submission, and] disclose any affiliation, direct or indirect, with any disputing 

party; and identify any person, government, or other entity that has provided, or will 

provide, any financial or other assistance in preparing the submission.” The CBFI provides 

all of this required information in its amicus submission. It names its contributors91 as well 

as its signing authors.92 It discloses all direct and indirect affiliations including potential 

areas of conflict of interest such as SRB and Wigg pursuing claims against Respondent, or 

Lapras advising the Claimant.93 

82. Having established that the amicus in question has made all necessary disclosures, the 

Respondent has raised concerns regarding these ties as constituting a “conflict of 

interest”.94 
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83. To be clear, the fact that “interested” third parties are the only parties able to submit 

amicus curiae means that there will often inevitably be some level of bias toward one of 

the parties. It is unlikely that an interested party could ever be fully neutral or objective. 

Cases involving amicus petitions show that petitioners usually take a clear position in 

favor of one of the parties.95 In the Glamis Gold case, for instance, amicus submission 

by the Quechan Indian Nation was accepted, although the arguments clashed directly 

with the primary position of the corporate party.96 Thus, an amicus simply being in favor 

of one party does not qualify as an “unfair prejudice” and cannot be a threshold for 

inadmissibility. 

84. The Respondent may point out several parts in the Consortium’s amicus where there are 

seemingly possibilities for conflicts of interest. For example, one of the CBFI members, 

Lapras, is concurrently advising Vemma regarding its claim against Respondent.97 Also, 

two of the CBFI members, SRB and Wigg, are pursuing claims against Respondent.98  

85. Firstly, these are simply allegations as to the possibility of conflict of interest and do not 

constitute concrete evidence. As explained above, Lapras is only one of many diverse CBFI 

members, while SRB and Wigg are also only 2 members who pursue their own independent 

claims under their own specific circumstances. Furthermore, the CBFI has its own 

“Amicus Brief Submission Guidelines”, where members of the Executive Committee that 

are “a party to the case or has a direct financial interest in the outcome of the case” are not 

allowed to participate.99 Lapras was only allowed to participate because its participation in 

this tribunal was heavily limited to advice on “potential litigation funding and funders,”100 

not the specifics of the content regarding this case. Thus, the possibility of conflict of 

interest is already barred through CBFI’s own precautions. 

86. Secondly, even if CBFI’s amicus were to truly constitute a conflict of interest (which 

Respondent has yet to substantiate), it would not be a sufficient standard by which to render 

the amicus inadmissible. There is no rule within the CEPTA or ICSID AF Rules that 

explicitly state conflict of interest as a reason to bar amicus submissions. The lack of an 
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98 Ibid., p.16, ¶.6, line 517-519 
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explicit rule allows Claimant to look to conventional international law. Thus, what is not 

explicitly barred should be allowed. 

87. In conclusion, since amicus submission by the CBFI satisfies all necessary standards, the 

CBFI’s amicus submission should be allowed.  

II. Tribunal Should Not Allow Amicus Submission By The External Advisors To CRPU  

88. This request is based on the fact that this amicus violates several aspects of Article 41(3) 

or Arbitration AF Rules and Article 9.19 of the CEPTA. Specifically, the external advisors 

to CRPU 1) unfairly prejudice Claimant. The amicus 2) failed to fully disclose its funding 

sources and 3) provides no reason as to why it did not raise concerns of corruption in a 

timelier manner and its allegation of corruption lacks evidence. Moreover, 4) it is not 

acceptable for CRPU to raise new concerns not already introduced by the disputing parties. 

a. The External Advisors To CRPU Unfairly Prejudice The Disputing Party 

89. One of Respondent’s main arguments against CBFI’s amicus was a conflict of interest. As 

explained above, Claimant believes that conflict of interest in itself cannot bar an amicus 

submission. Nevertheless, it is worth explaining that the CRPU also poses a high risk of 

conflict of interest, against Respondent’s own concerns regarding conflict of interest.  

90. The amicus submitted by the CRPU indicates that the Committee itself has significant ties 

to the Mekar's government in relation to the current case. “[The Committee] were selected 

for this role through a transparent and competitive process approved by the Cabinet 

Ministers of Mekar […] Amici had actively participated in the deliberations of the 

Committee in the process leading up to the acquisition of an 85% stake in Caeli by 

Vemma.”101  

91. The Committee’s ties to the Mekar's government are not isolated to the current dispute, as 

the amicus submission indicates: “The amici have regularly acted as interveners before 

federal courts in Mekar in relation to judicial proceedings concerning approval for 

privatization projects.” 102  The Committee’s activities for the Mekari government 

undermine their claims to objectivity. Thus, the Committee’s role as a close collaborator 
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with the Mekari government directly clashes with the Committee’s role as amici, and 

clearly constitutes a conflict of interest. 

b. The External Advisors To CRPU Does Not Fully Disclose Its Funding Sources 

92. Article 9.19 of CEPTA says that each amicus is required to disclose the identity of its 

sources of funding: “Each submission shall […] identify any person, government, or other 

entity that has provided, or will provide, any financial or other assistance in preparing the 

submission.” 103  In their amicus submission, however, the Committee only vaguely 

references the matter of funding. While it states that “None of the Amici has received any 

financial or other support from any of the contending parties”104, the CEPTA clearly states 

that the submission should identify any entity that has provided financial assistance, not 

just the contending parties. 

93. To provide a clear comparison, the CBFI’s amicus states that “No government, person or 

organization associated with Vemma or otherwise (emphasis added) has provided financial 

or other assistance.”105 This is an example of full disclosure, unlike CRPU’s amicus. 

94. Respondent has asked Tribunal to apply the Rules on Transparency according to Article 

9.20(6) of CEPTA.106 Article 4.2(c) of the Rules on Transparency states that a third-party 

offering a submission can choose to provide information regarding “substantial assistance” 

within the two years preceding the submission instead of providing information regarding 

the financial assistance of the submission itself. In this amicus, the Committee fully 

provided neither. 

c. CRPU’s Concern Regarding Corruption Is Unreasonably Late And Lacks Evidence  

95. CRPU began its advisory work in regard to Caeli in 2010. 107  Claimant successfully 

acquired an 85% stake in Caeli in March of 2011.108 Had CRPU found substantial evidence 

of corrupt means of Claimant’s procurement (specifically regarding Mr. Umbridge), it 

would be reasonable to expect that they would have raised these concerns in a timely 
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manner. As it is, the CRPU did not raise these concerns until their amicus submission in 

May of 2021. In other words, it took CRPU over 10 years to raise concerns about the means 

by which Claimant acquired Caeli.  

96. The Alan Craig tribunal has found that while “Municipal statutes of limitation have not 

been considered as binding […] such periods may be taken into account […] when 

determining the effect of an unreasonable delay in pursuing a claim.”109 While Mekari law 

on this point is unclear, given that many countries adopt a statute of limitation of within 10 

years for anti-bribery violations, the CRPU’s claim can be seen as unreasonably late. Such 

an unexplained delay brings into question CRPU’s transparency and its motivations in 

raising these issues during a related arbitration. 

97. In international arbitral proceedings, the burden of proof generally lies with the party 

alleging corruption. Although obtaining direct evidence to prove corruption is very 

difficult, shifting the burden of proof in corruption cases is controversial. The arbitrator in 

ICC Case no. 13384 held that “the burden of proof lies on the shoulders of that Party who 

has raised the argument of nullity.”110  This rule likewise applies in investment treaty 

arbitrations. The tribunal in Metal-Tech observed that “[t]he ICJ as well as arbitral tribunals 

constituted under the ICSID Convention […] have characterized this rule as a general 

principle of law.”111 Thus, the external advisors to CRPU have the burden of proving the 

corruption in the present case.  

98. Nevertheless, amici only vaguely refer to evidence without actually providing any facts 

that would constitute such evidence. They only assert that they have evidence of Mr. 

Umbridge’s receipt of bribery.112 The allegation is in no way substantiated by any facts or 

timelines. Regarding allegations of corruption, commentary notes that “there has to be a 

specific law enacted by the host State that would be breached by the corrupt investor in 

order for the (corruption) defense to be successful.”113 The prominent WenaHotels114 case 

did not accept proof of corruption because the “agent had not been convicted under 

Egyptian (the host State) law, and the respondent had not adduced any further proof of 
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improper influence.”115 The Mekari government has made no attempt to criminally punish 

Claimant, and it is unclear whether Claimant has actually broken any Mekari laws, given 

that corruption is considered a “friendly custom”116 in Mekar. CRPU also presents no 

further proof regarding corruption. Thus, CRPU’s claims are baseless and should be 

disregarded as speculations that “disrupt” the arbitral process.117  

d. It Is Not Acceptable For CRPU To Raise New Concerns Not Already Introduced By 

One Of The Disputing Parties 

99. Even if the allegations of corruption were substantiated by evidence, which we do not 

accept, it is not acceptable for a third party to raise new concerns not already introduced 

by one of the disputing parties. Amicus curiae submissions, per the CEPTA 9.19, are 

strictly bound to address matters that “may assist the tribunal in evaluating the submissions 

and arguments of the disputing parties […].” Amicus curiae must accept the issues made 

and propositions urged by the parties. Any additional questions presented in grief filed by 

amicus curiae will not be considered.118 It is inappropriate for a third- party to broaden the 

scope of the dispute by introducing new concerns that the parties themselves have not 

chosen to raise. Thus, these allegations of corruption and illicit procurement should be 

dismissed, as they are outside of the scope of the current dispute. 

100. Aside from such allegations of bribery, amici provide no other “matter[s] of fact or law 

within the scope of the dispute […].119 Thus, the entirety of CRPU’s amicus should be 

dismissed. 
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ISSUE 3. RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA 

I. Respondent Has Violated Art. 9.9 Of The CEPTA Through The Actions Of Its 

Government And Administrative Bodies  

101. Claimant submits that Respondent, through actions of its government and 

administrative bodies, is in violation of Article 9.9 of the CEPTA. 

102. Specifically, Claimant intends to demonstrate that CCM’s investigations, denomination 

requirement, and discriminatory subsidies individually and collectively destroyed 

Claimant’s investment and that such actions exceed the regulatory authority that the 

CEPTA secures for its contracting parties, ultimately constituting a breach of the FET 

obligation of the CEPTA. 

a. CCM’s Investigations Violated The FET Obligation Of The CEPTA 

i) CCM’s Investigation Frustrated Claimant’s Legitimate Expectations 

103. As Article 9.9 of the CEPTA stipulates and the tribunal of Thunderbird confirms, when 

a host state creates an investor's reasonable and justified expectation, upon which the 

investor relied in deciding to make or maintain an investment, but the host state 

subsequently frustrates the expectation, the FET obligation has been violated.120 

104. Respondent made a specific representation to induce a covered investment with regard 

to securing Caeli’s membership in the Moon Alliance. Despite Claimant’s connection to 

the Moon Alliance being a selling feature of Claimant’s bid to acquire Caeli, Respondent’s 

administrative bodies used the Moon Alliance membership to unfairly prejudice 

Claimant.121 The CCM approved Claimant’s acquisition of an 85% stake in Caeli and the 

airline’s participation in the Moon Alliance on 5 March 2011. In respect of the alliance, 

the CCM noted that partnership with Moon Alliance members would enable the airlines to 

offer improved services.122  

105. This gives a specific representation that Respondent is approving and actively 

supporting the Moon Alliance membership. Claimant made legitimate expectations upon 
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which it relied when deciding to make and maintain its investment. Claimant fully used the 

Moon Alliance on making favorable contracts and expanding Caeli. 123  However, 

Respondent suddenly used the Moon Alliance membership to attack Claimant without any 

notifications. The CCM has investigated Caeli despite its market share is only 43% at the 

time of the investigations. Pursuant to the MRTPA, the market share must be greater than 

50%.124 Nonetheless, the CCM abused the Moon Alliance membership in building grounds 

for its investigations. While calculating Caeli’s market share, the CCM involved a Moon 

Alliance member’s market share.125 This behavior frustrated the legitimate expectations 

that Respondent was supporting the Moon Alliance membership, and thus constitute a 

violation of the FET obligation.  

ii) CCM’s Investigations Were Arbitrary 

106. CCM’s second investigation was conducted arbitrarily as it lacked sufficient basis. As 

cited by the tribunal of EDF, legal expert Professor Schreuer described in his opinion as 

“arbitrary”: 

a) a measure that inflicts damage on the investor without serving any apparent 

legitimate purpose;  

b) a measure that is not based on legal standards but on discretion, prejudice or 

personal preference;  

c) a measure taken for reasons that are different from those put forward by the 

decision maker;  

d) a measure taken in wilful disregard of due process and proper procedure.126 

107. The MRTPA stipulates that when the CCM opens an investigation into potentially anti-

competitive behavior of a corporation, it must consider whether sufficient evidence is 

presented.127  Nonetheless, the CCM launched ‘The Second Investigation’ into Caeli’s 

business solely dependent upon an allegation made by a consortium led by a Meraki 

regional airline.128 It is unreasonable to deem a mere allegation as sufficient evidence, as 
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confirmed by the Tribunal of Burlington129. However, the CCM undertook its second 

investigation on Caeli which can only be interpreted as being under the intention to 

jeopardize Caeli’s economic status. Thus, Claimant contends that ‘The Second 

Investigation’ was a measure taken in willful disregard of proper procedure. In addition to 

the investigation itself, a consequent fine of MON 200 million was imposed on Caeli, and 

the decision to keep the airline caps constitute arbitrary conduct ultimately amounted to a 

violation of the FET obligation.  

b.  Denomination Requirement Violated The FET Obligation Of The CEPTA 

108. Claimant contends that by requiring denomination of airfare in MON only three months 

after approving denomination in USD, Respondent acted arbitrarily and frustrated the 

legitimate expectation upon which Claimant had relied in deciding to maintain its 

investment in Caeli. 

i) Respondent Created A Legitimate Expectation Upon Which Claimant Relied In 

Deciding To Maintain Its Investment  

109. The Tribunal of Parkerings held that an investor’s expectation is legitimate if: 

a) The investor received an explicit promise or guarantee as to particular legal or 

regulatory provisions; 

b) The investor received implicit promises or guarantees to that effect that it then 

took into account in making its investment; or 

c) Absent such assurances or representations, the circumstances surrounding the 

investment were such as to give rise to a legitimate expectation130 

Moreover, the tribunal of EDF confirmed that whether an expectation was legitimate must 

be examined at the time the investment was made.131 

110. When making the request for the denomination in USD, the representatives of Caeli 

informed Respondent of the dire economic situation that Caeli was in, specifically 
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explaining its downfall in profits during the winter season. 132  Thus, Respondent’s 

acceptance of Caeli’s such request is an implicit promise that the permission to denominate 

its airfare in USD will persist until the crisis abated or at least until the end of the winter 

season. If not, the circumstances surrounding the investment, including the currency crisis 

and airfare caps, themselves become sufficient grounds for Claimant’s legitimate 

expectation that denomination in US dollars will last as long as such circumstances do not 

change.  

111. Furthermore, it is reasonable to think that Claimant relied on such expectations when 

making the decision to maintain its investment considering that Claimant was under the 

burden of keeping the airfare caps placed as an interim measure by the CCM.133 The airfare 

caps imposed on Caeli since September 2016 were pegged to Mekar’s official inflation 

rate calculated by the Central Bank, released yearly in December.134 Such number did not 

sufficiently represent the rapidly increasing inflation rate in Mekar, thus needed to be fixed 

for Caeli to raise its fares and maintain its business.135  Thus, had it not been for the 

permission to denominate fares in US dollars, Claimant would not have maintained its 

business, in which it had to risk denomination in MON in conjunction with the airfare caps 

based on the inappropriate inflation rate.  

ii) Respondent Acted Arbitrarily And Undermined Claimant’s Legitimate 

Expectations 

112. Pursuant to Article 9.9 of the CEPTA, contracting parties are in breach of the FET 

obligation if a measure constitutes arbitrary conduct towards an investor. The tribunal in 

Tecmed held that:  

“foreign investor also expects the host State to act consistently, i.e. without arbitrarily 

revoking any preexisting decisions or permits issued by the State that were relied upon by 

the investor to assume its commitments as well as to plan and launch its commercial 

activities.”136  
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Contracting parties of the CEPTA are required to act in a consistent and predictable 

manner. 

113. The Mekari government’s unilateral modification of the denomination policy was 

inconsistent and unpredictable. Its decision to pass a decree that restricts denomination 

nullified the exemption only after three months it had granted upon the request of the 

Caeli. 137  This was completed under the sole discretion of the Mekar's government, 

undermining Caeli’s legitimate expectation.  

iii) Respondent’s Arbitrary Conduct Exceeded Its Right To Regulate 

114. Claimant submits that Respondent’s arbitrary conduct exceeded its right to regulate. 

For the contracting parties to exercise their right to regulate guaranteed by Article 9.8 of 

the CEPTA, a measure must be motivated by the pursuance of legitimate public policy 

objectives, and necessary and contributing to the objective.138  

115. Given that Mekar's authorities changed its denomination requirement policy twice 

within four months 139 , whether the change of denomination policy was genuinely 

motivated by the pursuance of legitimate public policy objectives, or a precipitous move 

derived by political motives remains questionable. 

116. Further, the Respondent’s arbitrary conduct was not necessary for mitigating the 

currency crisis. Given that the authorities of Mekar granted permission to denominate in 

US Dollars even after the breakout of a currency crisis in Mekar140, Respondent must 

demonstrate that redenomination in MON was necessary to prevent the MON from 

plummeting and to alleviate the crisis. This has not been sufficiently substantiated by 

Respondent. 

117. Moreover, the tribunal of Vivendi accepted that a newly elected government with a 

policy perspective different from its predecessor was entitled to reverse course. However, 

the tribunal suggested that this change should be accompanied by a transparent and non-

coercive renegotiation of the contract at issue, and not through threats of rescission based 
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on colorable allegations of impropriety.141 In the case at hand, however, Mekar’s change 

of policy lacked any type of renegotiation nor notifications. Thus, such abusive action 

towards Claimant cannot be justified merely under the Right to Regulate.  

c. Respondent’s Rejection To Grant Subsidies To Caeli Breached Article 9.9 Of The 

CEPTA 

118. Claimant submits that Respondent’s rejection to grant subsidies under the Executive 

Order 9-2018 to Caeli was discriminatory conduct, constituting a breach of Article 9.9 of 

the CEPTA 142 . Respondent’s discriminatory conduct through its Secretary of Civil 

Aviation alleviated the economic harm for Caeli’s competitors, ultimately hurting Caeli’s 

market position. 

119. The Saluka tribunal held that state assistance violates the FET standard if “(i) similar 

cases (ii) are treated differently and (iii) without reasonable justification”.143 It will be 

demonstrated that Mekar's Secretary excluded Caeli from subsidies despite the fact that i) 

Foreign airlines were in comparable position, and ii) the Secretary had no reasonable 

justification for discrimination. 

i) Foreign airlines were in comparable positions 

120. Respondent could seek to rationalize its discriminatory conduct by establishing that 

Caeli was in an incomparable position from the other foreign airlines because it was 

significantly owned by Bonooru.144 

121. First, Caeli simply was not owned significantly by Bonooru. According to the 

Memorandum of Association of Vemma Holdings Inc., MTT only owns 36 percent of the 

shares.145 

122. Moreover, being significantly owned by a foreign government itself is not sufficient to 

be a legitimate basis for a difference in treatment. In an interview, Mekar's Deputy Minister 

stated, “State-owned companies have unique advantages over other companies that enable 
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them to outcompete privately-owned firms”. 146  The only logical link Respondent has 

established between being owned by a state and having unique advantages over other 

companies is receiving subsidies from the home state. This cannot be the rationale for 

discrimination given that Star Wings and JetGreen received subsidies under the Executive 

Order 9-2018 despite having subsidies from their home states greater than what Caeli 

received under the Horizon 2020 program.147 

ii) The Secretary Had No Reasonable Justification To Exclude Caeli  

123. Caeli Airways’ application for subsidies under Executive Order 9-2018 was rejected by 

the Secretary, who did not indicate the reasons for the dismissal.148 Which demonstrates a 

lack of reasonable justification for the exclusion.  

d. Series Of Measures And Omissions Taken By Respondent Collectively Constitute A 

Composite Breach Of The Relevant Articles Of The CEPTA 

124. It has been demonstrated that Respondent’s measures individually constitute a breach 

of Article 9.9 of the CEPTA. Even if this Tribunal were to find that Respondent’s measures 

individually do not constitute a breach of the CEPTA, Claimant contends that Respondent 

has intentionally taken measures and omissions that collectively constitute a violation of 

the FET obligation. The actions undertaken by Respondent cannot be interpreted as mere 

regulation but instead as a targeted pattern of actions that ultimately brought Claimant to 

the brink of financial ruin. 

125. Respondent alleges that there is no basis in CEPTA or international law for Claimant 

to argue that a combination of acts can be considered to cumulatively constitute a 

composite breach of the CEPTA. Nonetheless, Article 9.9(2) of the CEPTA states that the 

FET obligation is breached if ‘a measure or measures’ constitute the list of actions it 

provides.149 Moreover, pursuant to Article 1.3(2), the contracting parties shall interpret the 

provisions in the light of the objectives set out in paragraph 1 under Article 1.3 of the 

CEPTA.150 The narrow interpretation of the FET clause that Respondent argues for would 
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be inconsistent with the CEPTA’s objectives. 

II.  Respondent Has Violated Article 9.9 Of The CEPTA Through The Actions Of Its 

Courts 

 

126. Article 9.9 of CEPTA stipulates Minimum Standard of Treatment by FET and FPS 

provisions and also provides what constitutes a breach of those provisions:  

a) denial of justice in criminal, civil or administrative proceedings; 

b) fundamental breach of due process, including a fundamental breach of 

transparency, in judicial and administrative proceedings;  

c) arbitrary or discriminatory conduct;  

d) abusive treatment of investors, such as coercion, duress, and harassment;  

e) a breach of any further elements of the fair and equitable treatment obligation 

adopted by the Parties in accordance with Article 9.22. 151 

 

127. Among those, what can be mostly dealt with by the actions of courts are 1) denial of 

justice and 2) fundamental breach of due process. As the most basic requirement of the 

denial of justice is a breach of due process, ‘Denial of justice’ is closely interconnected 

with the concept of ‘due process’.152 

128. Claimant contends that Mekar's court has violated due process and denied justice, thus 

constitutes a breach of Article 9.9 of CEPTA for three reasons. First, Respondent’s court 

made significant delays. Furthermore, Respondent’s court preemptively denied an appeal. 

Lastly, Respondent enforced an award that was set aside in the arbitral seat. 

a. Claimant Was Denied Timely And Adequate Justice By Mekar’s Court.  

i) Mekar’s Court Preemptively Denied An Appeal 

129. Claimant submits that Respondent’s court had prematurely dismissed an appeal and 

thus violated the due process. A denial of justice occurs when a breach of due process in 

the administration of justice is not corrected by the judicial system.153 The scope of a denial 
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of justice is just limited to the maladministration of the host State’s judicial system.154 On 

the other hand, the concept of due process encompasses measures taken by the government 

and the administration.155 That means the scope of the due process is wider than a denial 

of justice. Since the scope of the due process is wider, the requirements are also less 

stringent than a denial of justice.  

130.  What specific requirements are involved in the due process can be seen by the 

commissioner of the Chattin case:  

“Irregularity of court proceedings is proven with reference to absence of proper 

investigations, insufficiency of confrontations, withholding from the accused the 

opportunity to know all of the charges brought against him, undue delay of the 

proceedings, making the hearings in open court a mere formality, and a continued absence 

of seriousness on the part of the Court.”156  

This statement means that abiding by the substance of a procedural duty is the definition 

of due process.157  Overall seriousness and sufficiency throughout the proceedings are 

required for the due process, and such shocking violation is not needed for a breach of due 

process. 

131. Claimant filed the second case on 20 January 2019 in appeal of CCM’s final decision 

for both of its investigations. Claimant required that this appeal be joined with the previous 

case’s hearing in April 2019. However, it was rejected for such a reason that the CCM 

needs time for the second case to protect its due process, thus only the airfare caps were 

dealt with at the hearing in April 2019.158 On 15 June 2019, Justice VanDuzer declined the 

first case, and at the same time the Court dismissed the merits of the Applicant’s appeal.159 

Respondent’s court dismissed a case without appeal by way of summary judgment stating 

that there was very little chance of arriving at a different final decision.160 

132. There was not a proper investigation on the second case. The absence of proper 

investigation constitutes a breach of due process. Respondent requested extra time for the 
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second case since it was impossible to join the first and the second case. This proves that 

the two cases are distinguishable, and ought to be investigated separately. However, 

without further investigation or consideration, the second case was dismissed 

preemptively. This shows how insufficient the seriousness is.  

133. Also, although Respondent alleges that the summary decision was passed under 

Executive Order 5-2014,161 it is unknown whether the dismissal is a regular practice for 

Respondent’s court. Therefore, Claimant contends that the absence of proper investigation 

on the second legal case leads to a breach of due process. 

ii) Mekar’s Court Made Significant Delays  

134. Claimant submits that there were significant delays in hearing urgent matters.162 The 

following lists are given as the common instances for a denial of justice: 1) refusal of access 

to court to defend legal rights, 2) refusal to decide, 3) unconscionable delay, 4) manifest 

discrimination, 5) corruption or 6) subservience to executive pressure.163 However, the 

threshold of a denial of justice is disputable. Paulsson indicated that the requirement for 

avoiding the denial of justice is “fundamental fairness in the administration of justice”.164   

135. In compliance with the instances stated above, unconscionable delay in judicial 

proceedings constitutes a denial of justice. For the standard of the undue delay, it is said 

that “the amount of work incumbent on the Court, and the multitude of lawsuits with which 

they are confronted, may explain, but not excuse the delay”.165 The tribunal of El Oro 

Mining stated that “a delay can’t be justified in even those cases of the highest importance 

and of a most complicated character”.166 Scholars and tribunals say that delays cannot be 

justified, regardless of whether the courts are overwhelmed by cases. 

136. Airfare caps made Claimant seek several measures to revise the harsh circumstances 

they were in. Although Claimant sent multiple letters to the Central Bank to revise the 

inflation rates, the only responses they received were that due to the Central Bank’s long-

standing policies, they cannot respond to individual corporate requests. Caeli faced a dire 
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financial situation, which was caused by the combination of unforeseen economic crisis 

and the unchangeable airfare caps.167  

137. Claimant finally decided to seek judicial review of CCM’s airfare caps on 8 March 

2018 and registered a claim against the CCM on 27 March 2018. A hearing on interim 

measures was scheduled only in April 2019 due to a high volume of cases stemming from 

the economic crisis. Because of the foreseen loss they were facing, Claimant’s lawyers 

urged for an immediate hearing to secure a stay on airfare caps. Nevertheless, the Court 

Registrar rejected the request for a separate hearing on interim measures. 168 

138. The reason why the court registrar rejected the request is that the Court does not have 

enough resources to handle it and the court is prioritizing the criminal cases. However, 

according to the scholars and the tribunals stated above, the undue delay cannot be excused 

by the amount of work the Court has. The timely measure was necessary for Claimant and 

the delay of judicial proceedings led to an enormous loss. This is a violation of fundamental 

fairness in the administration of justice. Despite the time-sensitive nature of this case, the 

request for the measure was dismissed, therefore the delay exceeded the allowable 

threshold in light of all such circumstances, thus violating the denial of justice. 

b. Mekar’s Court Enforced An Award That Was Set Aside In The Arbitral Seat.  

139. Claimant contends that Respondent’s courts enforcing the award that was set aside at 

the seat of the arbitration on 23 August 2020 grossly violated international conventions 

and agreements to which Respondent is a party, as well as Respondent’s own domestic 

law.169  

140. Claimant alleges that Respondent’s court abused its discretion to enforce the award that 

was set aside with two supporting claims. Firstly, Article V of the NYC cannot be 

understood as allowing enforcement of the set-aside award [i]. Secondly, it can cause the 

risk of reopening the dispute [ii].   
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i) Article V Of The NYC Cannot Be Understood As Allowing Enforcement Of A Set-

aside Award 

141. Article V(1)(e) of the NYC states that: 

“Recognition and enforcement of the award may be refused, at the request of the party 

against whom it is invoked, only if that party furnishes to the competent authority where 

the recognition and enforcement is sought, proof that: (e) The award has not yet become 

binding, on the parties, or has been set aside or suspended by a competent authority of 

the country in which, or under the law of which, that award was made.” 

142. It is crucial whether it is possible under the wordings of the NYC to enforce an arbitral 

award that has been annulled by the court of the seat. Much debate has been caused by the 

word ‘may’ used at the opening line of Article V(1)(e) of the NYC.170 At first glance, the 

enforcement of an annulled arbitral award seems prohibited under art V(1)(e); there is, 

however, a legal basis for enforcing such awards in line with a detailed reading of the NYC. 

The permissive language ‘may’ authorizes a discretionary power to enforce a foreign 

annulled award. For example, French and US courts used the word may and allowed the 

enforcement of annulled awards.171 

143. However, this discretion is limited in the sense that the articulation of art V(1)(e) does 

not provide for an open-text legal rule or a non-mandatory rule. It is clearly stated that an 

annulment decision issued by the court of the seat is a ground to refuse enforcement in 

other jurisdictions.172 Commentators have said that the literal reading should not be the 

case for the article. Leading commentators of the NYC state: “As far as the grounds for 

refusal for enforcement of the award as enumerated in Art. V are concerned, it means that 

they should be construed narrowly”. 173  This is the prevailing interpretation that is 

supported by the words “only if” which is also found in the introductory sentence of Art. 

V and because of the exclusivity and narrow interpretation features of the grounds of 

refusal.174 The England court also affirmed that: “Under the Convention the grounds for 

refusing enforcement are restricted and constructed narrowly, enforcement may be refused 
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only if one of the listed grounds, which are exclusive…”.175 

144. This view is particularly relevant to Art. V(1)(e), which provides that enforcement 

should be refused if the award was set aside by the arbitral seat.176 Thus Art. V of the NYC 

leaves no room for doubt that the drafters of the NYC aimed to put in place the minimum 

conditions for enforcing the set-aside award. 

ii) Enforcement Of The Set-aside Award Causes The Risk Of Reopening The Dispute 

145. The contrasting interpretation of the Art. V(1)(e) gives uncertain status. Thus, the 

exclusive applicability of Art. V of the NYC to the recognition and enforcement of foreign 

arbitral awards would increase the degree of certainty as to which awards are enforceable 

and which are not.  

146. The findings of the French Court and the English Court on the same issue were contrary 

to the Dallah decision.177 Since the French Court did not follow the decision made by the 

English court to set aside the award, the issue had to be re-litigated. By refusing to 

recognize the decision by a relevant court to set aside an award, an enforcing court risks 

re-litigation of a dispute which has already been conclusively decided. The enforcing court, 

which could simply recognize the set-aside decision, as suggested by Schwartz, rejects the 

application for enforcement, and instead risks rehearing the issue on the merits of the entire 

application for set aside.178 

147. Reading Art. V(1)(e) of the NYC separately as a justification to enforce an annulled 

award and risking re-litigation might violate the purpose of the NYC in establishing a 

consistent framework of law that regulates the recognition and enforcement of foreign 

arbitral awards. Neither the text nor the legislative history of the NYC aimed the NYC to 

be interpreted as permitting the court to enforce an award that has been set aside in the 

country of origin.179 Moreover, for more than 10 years, courts in Sinnoh have been praised 

of its “virtually free of discrimination, corruption, and improper influence by public 

officials” characteristics by the World Justice Project’s Rule of Law Index.180 Therefore, 
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the enforcement of an award annulled by such prestigious court is negligence to the judicial 

authority and unjustified in complying with the original purpose of the NYC. 
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ISSUE 4. THE TRIBUNAL SHOULD ORDER RESPONDENT TO PAY CLAIMANT 

USD 700 MILLION PLUS INTEREST AS OF THE DATE OF THE VIOLATION 

148. The FMV of Claimant’s investment to Respondent is estimated to be USD 1.1 billion.181 

The Tribunal should recognize Respondent’s violation of the CEPTA and order 

Respondent to compensate the FMV worth of investment to Claimant. As Claimant has 

received only USD 400 million from Respondent, Tribunal should order Respondent to 

pay Claimant USD 700 million plus interests as of the date of the violation. 

I. Tribunal Should Apply The “FMV” Standard In Regards To The Compensation 

a. Parties Have Consented To Apply The “FMV” Standard 

149. Parties’ consent is the cornerstone of international arbitration182, which becomes the 

ground for the tribunal’s decision. In the case at hand, Parties have consented to the 

application of the “FMV” standard regarding compensation for losses caused by 

discriminatory actions. Such consent can be found both explicitly and implicitly. 

150. First, Parties’ consent to apply “FMV” standard is explicitly found in Article 9.7.1 of 

the CEPTA and Article 13 of the 2006 Arrakis-Mekar BIT. Article 13 of the 2006 Arrakis-

Mekar BIT expresses that a compensation rendered in the Final Award by the tribunal in 

favour of the investor shall be equivalent to the FMV of the investment immediately on the 

day before the measures inconsistent with the provisions herein were taken by the host 

State.183 The BIT is currently in force according to Article 14, as it is continued without 

written notice of termination from either signatory.184 Meanwhile, Article 9.7.1 of the 

CEPTA stipulates that “each Party shall accord to an investor of the other Party and to a 

covered investment, treatment no less favourable than the treatment it accords in like 

situations, to investor of a third country and to their investments”.185 Therefore, Claimant, 

who has been guaranteed of an MFN treatment by Respondent, should receive a 

compensation equivalent to the FMV of the investment. 

151. While Respondent may argue that compensation is not covered by the MFN clause in 
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regard to Article 9.7.2. of the CEPTA, such a claim does not stand. Compensation is 

considered as a treatment, not a procedure. This can be confirmed through Article 9.11 of 

the CEPTA, which stipulates that each Party shall accord to investors of the other Party 

treatment no less favourable than it accords to its own investors or to the investors of a 

third country, as regards compensation, and more.186 Thus, compensation is clearly stated 

as treatment.  

152. Second, the Parties’ consent to apply “FMV” standard can also be implicitly found in 

consideration of the negotiations that led to the 2006 Arrakis-Mekar BIT. It can be found 

that Mekar referred “FMV” as “MV” throughout the negotiation of the 2006 Arrakis-

Mekar BIT.187 While Article 9.21.1.(a) may state that the tribunal may award monetary 

damages at a market value188, it is unclear whether the expressed term market value points 

to “MV” or “FMV” as Respondent has been referring to in the past many years. In such a 

case, it is necessary to consider both Respondent’s past implicit intent and the explicit 

stipulation of the MFN clause as mentioned above. 

b. Application Of “MV” Standard Derogates From The International Law 

153. Chorzów Factory principle of “full reparation”189 is customary international law for the 

applicable standard of reparation. Past tribunals have also recognized that reparation for 

violations of the FET standard should be “full reparation”.190 Customary international law 

accepts that the cumulative nature of the breaches of a BIT must be considered, in order to 

compensate the investor fully into a position in which it would have been, had Respondent 

not violated their agreement.191 

154. “MV” standard is not, and cannot be accepted as a valuation as the result of such 

standard cannot determine the true damages caused by Respondent. The cumulative 

damages and the damages that would have not taken place if not for Respondent’s violation 

would not be truly determined in case of market value. 

155. While Tribunal is not bound by any past decisions, it should recognize the international 
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norm of using FMV standards in evaluating compensation. 

II. Tribunal Should Not Reduce Any Compensation 

156. While Respondent requests to reduce any compensation awarded to Claimant 192 , 

Tribunal should not grant any reduction as Claimant cannot be held responsible for its 

losses incurred by Respondent [a], Claimant does not hold contributory fault [b], and 

Respondent’s economic crisis does not affect Claimant’s right to claim compensation [c]. 

a. Claimant Does Not Bear Responsibility For The Losses Incurred By Respondent 

157. Claimant’s losses were incurred by Respondent, not by Claimant. Claimant’s 

investment was profitable from the start. From August 2011 to December 2013, Caeli was 

successful in capitalizing an average increase of 21% in domestic demands and 17% in 

international demands.193 Through such an increase in revenues and cash flow, Caeli not 

only refinanced its inherited debt but also successfully expanded its routes. Such profitable 

success continued throughout the years until when Respondent started to unjustly interfere 

in Claimant’s business. Respondent not only placed caps on Caeli without reasonable 

grounds, but also denied Claimant’s right to be heard in the court. Respondent continued 

to violate the FET and acted out discriminatory behaviors towards Claimant through the 

exclusion of subsidies and unfair CCM investigations. Such actions caused Claimant to 

enter financial difficulty. The fines placed on Claimant without a rational hearing 

cumulated into an enormous difficulty when combined with the forced adoption of MON 

and the inflation for which Respondent is responsible. 

158. While Respondent may allege that Claimant’s cost-attractive strategy is what caused 

Claimant’s losses, the figures show contrariwise. Had low costs been the problem to 

Claimant’s revenue, such problems would have been seen throughout the fall and winter 

revenues during the continued years. However, it was shown that despite the volatility of 

demand and low costs, summer and spring revenues were able to cushion their losses due 

to the declined revenue during fall and winter. It was also shown that fall-winter losses 

were reducing annually.   

159. Therefore, Claimant cannot be blamed for taking advantage of unpredictable 
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commodity prices. Rather, the CCM’s unjust fines combined with Respondent’s failure to 

stabilize MON and its national economic crisis is the only factor to blame. 

b. Even If Claimant Did Contribute To Its Losses, It Is Insufficient To Establish 

Contributory Fault 

160. A difference exists between contributory fault and contribution to causation. Even if 

Claimant did contribute to causing losses of its profit, it does not suffice to establish a 

contributory fault. In order to establish a contributory fault, an action must represent 

negligence and reproachable behaviour.194 Past tribunals have generally agreed that in 

order to be seen as a contributory fault, the contribution must be material and significant.195 

In Burlington, the tribunal held that an action must be a triggering factor and/or a decisive 

factor in order to be established as a contributory fault.196 

161. While Respondent alleges that Claimant’s rapid expansion in Mekar’s markets and 

cost-competitive strategy are contributory faults for its losses, such allegation cannot stand 

as both are neither significant nor a triggering nor a decisive factor. Claimant’s business 

strategies resulted in an increase in revenues and were successful until CCM’s unjust fines 

and caps became detrimental throughout the inflation that Respondent failed to stabilize. 

Therefore, the significant triggering and decisive factor that led to Claimant’s losses points 

to Respondent’s unjust treatment of Claimant. 

c. Respondent’s Economic Crisis Should Not Be Considered 

162. The goal of compensation lies in returning the victim to a state where it would be in 

had it not suffered unjust practices, which leads to full reparation. There is no reason that 

a state should obtain windfall profits from an illegal expropriation. Whether an asset 

increased in value during the time of expropriation should not fall in the state’s benefit but 

belong to the investor. Therefore, the mere fact that Respondent is going through an 

economic crisis cannot stand as a legitimate ground to reduce compensation. 

163. While Respondent may argue that Tribunal should consider the potential economic 

impact of the compensation on the host government, there is a difficulty applying such 
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logic in the case at hand. Only in cases where the investor contributed to the host country's 

economic crisis would the tribunal have the grounds to consider it. Respondent's financial 

turbulence was a problem that Respondent faced ever since the decline of the Pevensian 

empire, which was even before the CEPTA was concluded.197 Claimant had cooperated 

with every economic policy of Respondent, including the burdensome MON payment 

policy as well as the CCM investigations. Thus, there is simply no reason for Respondent 

to windfall profits that should be justly given to Claimant, the victim of Respondent's 

deliberate discriminatory actions. 

 

  

 
197 Facts, p.29, ¶.12 



45 

REQUEST FOR RELIEF 

164. In light of the foregoing submissions, Respondent respectfully requests this Tribunal 

to:  

1. Declare that Tribunal has jurisdiction; 

2. Bar amicus submission by the external advisors to CRPU; 

3. Allow amicus submission by CBFI; 

4. Declare that Respondent has violated Art. 9.9 of the CEPTA; 

5. Order Respondent to pay Claimant USD 700 million plus interest as of the date of the 

violation. 

 

 

 

 

Respectfully submitted on 15 September 2021 

On behalf of the Claimant 

Vemma Holdings Inc. 

 

 

 

 


