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1 

MEMORIAL ON BEHALF OF CLAIMANT 

1. In accordance with the International Centre for Settlement of Investment Disputes 

Arbitration Additional Facility Rules (“ICSID AFR” or “AFR”), Vemma Holdings Inc. 

(“Vemma” or “Claimant”) respectfully submits this Memorial in the proceedings against 

the Federal Republic of Mekar (“Mekar” or “Respondent”) arising out of the Bonooru-

Mekar Comprehensive Economic Partnership and Trade Agreement (the “CEPTA” or 

“Treaty”), to which both Respondent and the Commonwealth of Bonooru (“Bonooru”), 

are signatories (“Contracting Parties” jointly or “Contracting Party” indistinctly). 

STATEMENT OF FACTS 

2. Shielding itself behind the law, Mekar disguised its hostile attitude towards Vemma’s 

investment. By adopting a behavioral pattern of creeping violations, Mekar deliberately 

overlooked its international obligations and left Vemma helpless in the face of its abuses. 

What initially appeared as a relationship of mutual profitability, culminated in the 

destruction of Vemma’s investment.  

3. Claimant is Vemma Holdings Inc., an airline holding company constituted under the laws 

of Bonooru, where it carries out its main activities.1 For the past 20 years, Vemma has been 

globally prosperous with all its investments.2  

4. Respondent is the Federal Republic of Mekar. In 2014, in order to attract and inspire 

investor’s confidence, it entered into the CEPTA that replaced the 1994 Bonooru-Mekar 

BIT with the aim of strengthening cooperation with Bonooru, reducing investment barriers, 

promoting sustainable growth and eliminating corruption.3  

5. In 2011, Vemma decided to invest in Mekar by acquiring a majority stake in Caeli Airways 

(“Caeli”) —a Mekari airline.4 Through Claimant’s strategic management, Caeli rapidly 

turned into the shining star of the global aviation market.5 Nevertheless, Respondent turned 

a blind eye to these facts and through a series of unreasonable regulatory burdens, 

progressively halted Caeli’s growth. 

 
1 Facts, ¶¶10, 14; PO3, ¶14. 
2 Annex IX, L. 1942. 
3 Facts, ¶¶12, 20-21; CEPTA, LL. 2490, 2495-2496. 
4 Facts, ¶26.  
5 Annex IX, L. 1938; Facts, ¶35. 
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6. The behavioural pattern that led to the complete detriment of Claimant’s investment 

commenced in 2016 with the arbitrary decision of the Competition Commission of Mekar 

(“CCM”) to investigate Caeli.6 The only grounds for such unlawful investigations were 

the adoption of common aviation strategies that are accepted worldwide. The 

investigations were conducted in wilful disregard of the law that limited the CCM’s 

discretion. As a consequence, airfare caps (“Caps”). were unlawfully applied for an 

unspecified period of time, severely affecting Caeli’s profitability and, thus, depreciating 

Claimant’s investment. Due to these caps, Vemma was deprived from its main source of 

income, and therefore, was forced to wind down its operations.7 

7. As an outturn of the severe economic crisis in the airline industry, Mekar decided to 

implement a subsidy policy to alleviate the airlines’ burdens. Claimant believed that such 

an initiative represented an attempt to remedy the damage caused by the Caps. However, 

the glimmer of hope rapidly faded when Mekar granted subsidies to Caeli’s competitors 

while unreasonably denying them to it.8 This measure was merely a mirage that deepened 

the pattern of Respondent’s outlawed behaviour. 

8. When Claimant’s investment was at the brink of bankruptcy due to Respondent’s unlawful 

acts, in 2019, Vemma was compelled to sell its investment to avoid further losses.9 

However, rather than buying the shares, or allowing another purchase offer to proceed, 

Mekar invoked its right of first refusal to capriciously contest the validity of a third party 

offer received by Vemma.10 In 2020, once the dispute that had arose was submitted to 

commercial arbitration, Mekari authorities bribed the sole arbitrator to decide in 

Respondent’s favour.11 This fraudulent transaction was corroborated by a leaked audio in 

which the sole arbitrator agreed to receive a bribe from Mekar.12 Such corruption was 

confirmed by the annulment decision.13 This culminated with all of Mekari courts 

conveniently overlooking the evidence of corruption and blindly enforcing the tainted 

award. Claimant was left without any further legal remedy.14 With Claimants investment 

 
6 Facts, ¶¶36-38. 
7 Facts, ¶53. 
8 Facts, ¶46.  
9 Facts, ¶¶55, 56. 
10 Facts, ¶57.  
11 Facts, ¶¶59-61.  
12 Facts, ¶60. 
13 Facts, ¶¶61-62. 
14 Facts, ¶62. 
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completely worn down, Respondent succeeded in pressuring Vemma to sell its stake at a 

fire sale price.  

9. Progressively camouflaging its actions behind the shield of law, Mekar turned its back to 

the rule of law. Justice can only be served by dismantling Mekar’s course of action that 

drained Vemma’s investment. For these reasons, in November 2021, Vemma filed its 

request for arbitration before the International Centre for Settlement of Investment 

Disputes Arbitration Additional Facility Rules.15  

  

 
15 Facts, ¶63. 
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SUMMARY OF ARGUMENTS 

Jurisdiction 

10. The Tribunal has jurisdiction over the present dispute as Claimant is a protected investor 

under Article 9(1)(A) of the CEPTA since (I.A) it is constituted under the laws of Bonooru; 

and (I.B) has substantial business activities in that State. In this regard, (II.A) Respondent 

cannot bring additional jurisdictional requirements that the Contracting Parties did not 

previously agree on. In any event, despite Respondent’s effort to allege otherwise, (II.B) 

Vemma’s commercial nature enables the Tribunal’s jurisdiction over the present dispute. 

Admissibility 

11. Since the arbitral proceedings began, two amicus curiae submissions were filed. In this 

respect, (I) the CBFI Submission meets the requirements of Article 41(3) of the ICSID 

AFR and Article 9(19)(3) of the CEPTA and therefore it should be granted by the Tribunal. 

On the contrary, (II) the CRPU Submission does not meet the requirements of Article 

41(3)(b) of the AFR and Article 9(19) of the CEPTA so it should be rejected. 

Merits 

12. Respondent has treated Claimant in an unfair and inequitable manner by adopting a 

behavioural pattern of progressive abuses. This breached Article 9(9) of the CEPTA since 

Mekar: (I) instituted arbitrary investigations and imposed measures against Caeli (II) 

discriminated against Claimant when denying its request for subsidies, and (III) denied 

justice to Vemma. These violations, taken either individually or cumulatively, amount for 

a breach of the CEPTA. 

Compensation 

13. In light of this causation of damages, (I) Claimant shall be awarded compensation 

according to the “fair market value” of its investment; and, moreover, (II) Respondent 

cannot benefit from any reduction of the quantum of compensation.   
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PART ONE: THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE  

14. In 2011, Vemma —an acclaimed airline company— decided to engage in the long-term 

commitment of investing in Mekar’s economy.16 In the wake of Caeli Airways 

privatisation process, Vemma purchased a majority stake in the Mekari airline.17 Since 

then, Claimant has been a protected investor. In only three years, Vemma turned Caeli into 

a highly profitable company.18 

15. However, Respondent is now trying to pull the wool over the Tribunal’s eyes. Mekar 

unfoundedly objected to this Tribunal’s jurisdiction on the grounds that the present claim 

constitutes State-to-State arbitration since Vemma is a State-owned enterprise.19 Through 

this scheme, Respondent tries to undermine the fact that Claimant is a protected investor 

under the CEPTA and the ICSID AFR.  

16. Regardless of Respondent’s best efforts to argue otherwise, this Tribunal has jurisdiction 

over the present dispute since: (I) Vemma is an “enterprise” of a Contracting Party under 

Article 9(1)(a) of the CEPTA; and (II) the Tribunal should not contemplate criteria that 

were not incorporated by the Contracting Parties. 

I. VEMMA IS AN “ENTERPRISE” OF A CONTRACTING PARTY UNDER ARTICLE 9(1)(A) OF THE 

CEPTA 

17. Claimant is a renowned airline holding company from the Commonwealth of Bonooru.20 

Vemma was duly registered pursuant to Bonoru’s laws in 198421 and since its date of 

incorporation, economic success has characterized the enterprise’s endeavour. 

Particularly, for the past 20 years, Vemma has been globally successful with its 

investments.22  

18. In 2011, Claimant decided to invest in the territory of Mekar by purchasing a majority 

stake in Caeli. An USD 800,000,000 investment23 is not a careless business act, but rather 

 
16 Facts, ¶26. 
17 Facts, ¶32. 
18 Annex IX, L. 1942. 
19 Response, ¶2.  
20 Annex IX, L. 1938.  
21 Facts, ¶¶9, 10.  
22 Annex IX, L. 1942.  
23 Facts, ¶24. 
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a judicious investment decision that took into account the assurances and protections 

granted to foreign investors by the CEPTA. 

19. Article 2(a) of the AFR determines that the ICSID Centre can administer disputes that are 

outside the jurisdiction of the ICSID Convention because “either the State party to the 

dispute or the State whose national is a party to the dispute is not a Contracting State”. In 

the present dispute, given that Mekar did not ratify the ICSID Convention the arbitration 

proceedings between Claimant and Respondent are ruled by the AFR and the CEPTA.24  

20. Article 9(1) of the CEPTA grants protections to an “investor”, particularly, to “an 

enterprise with the nationality of a Party or seated in the territory of a Party that (…) has 

made an investment in the territory of the other Party”.25 This definition was not left 

unattended by the Contracting Parties, which established two alternative criteria under 

which a corporation must be considered an “enterprise”: 

For the purposes of this definition, an enterprise of a Party is: 

(a) an enterprise that is constituted or organised under the laws of that 

Party and has substantial business activities in the territory of that Party; 

(...); or 

(b) an enterprise that is constituted or organised under the laws of that 

Party and is directly or indirectly owned or controlled by a natural person 

of that Party or by an enterprise mentioned under paragraph (a). 

21. In addition, the terms of the CEPTA must be interpreted in accordance with Article 31(1) 

of the Vienna Convention on the Law of Treaties (“VCLT”), i.e., pursuant to the ordinary 

meaning, in their context and in light of its object and purpose.26 A treaty’s object and 

purpose refers to the reasons for which it exists: the treaty’s aims, its end and its nature.27 

These reasons reflect the will of the contracting parties as they were “assumedly conferred 

on the treaty by the treaty parties”.28  

22. Regarding the object and purpose of the CEPTA, it undoubtedly seeks to protect investors 

by promoting economic integration and recognizing the diversity of economies.29 In fact, 

the objectives established in Article 1(3) of the CEPTA reflect the aim of the Contracting 

 
24 Facts, ¶20; Notice, ¶3. 
25 CEPTA, LL. 2589-2591. 
26 Both Mekar and Bonooru are signatories of the VCLT. See: Facts, ¶66.  
27 Linderfalk, P. 204; Villiger, P. 427.  
28 Linderfalk, P. 205.  
29 CEPTA, L. 2520.  
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Parties “to eliminate barriers to trade in, and facilitate the cross-border movement of, 

goods and services between the territories of the Parties”.30 The Contracting Parties signed 

the instrument in order to strengthen their economic relationship, expand and secure the 

market for their services through the reduction of trade barriers and promote economic 

integration.31  

23. Claimant’s case falls under the first limb of Article 9(1). In fact, (A) Claimant is an 

enterprise constituted under the laws of Bonooru; and (B) has substantial business 

activities in that State. The fulfilment of those cumulative requirements is sufficient to 

confirm this Tribunal’s jurisdiction.  

A. Vemma is an enterprise constituted under the laws of Bonooru  

24. From the beginning, BA Holdings —managed by an arm of Bonooru’s Ministry of 

Transport and Tourism— controlled the airline industry in Bonooru.32 In 1980, the 

enterprise underwent a privatization process in order to enhance its profitability.33 As a 

consequence, Vemma Holdings Inc. emerged as BA Holding’s successor.34  

25. Article 9(1)(a) of the CEPTA requires an enterprise to have the nationality of a Party. In 

its relevant part, this provision links the concept of “nationality” to that of “incorporation” 

by requiring an enterprise to be constituted under the laws of a Contracting Party in order 

to be deemed a protected investor. The nationality derived from incorporation refers to the 

“creation as a legal person, within a given system of domestic law”.35 This criterion is 

widely accepted and has been confirmed by international practice.36  

26. In the instant case, the Contracting Parties intended to protect investors incorporated in 

either State. The terms of the CEPTA are clear: the Treaty seeks to protect investors such 

as Claimant. All in all, Vemma is an airline holding company incorporated in 1984 under 

the laws of Bonooru. Consequently, Claimant falls under the first limb of the requirements 

of Article 9(1)(a) of the CEPTA. 

 
30 CEPTA, LL. 2523-2524. 
31 CEPTA, LL. 2485-2495.  
32 Facts, ¶7.  
33 Facts, ¶7.  
34 Facts, ¶10. 
35 Brownlie, P. 528. 
36 Barcelona Traction, ¶71. See also: Autopista, ¶107; Saluka, ¶241, Tokios Tokelés, ¶63. 



 

8 

B. Vemma has substantial business activities in Bonooru 

27. As stated in §I.A, along with proof of incorporation in the other Contracting Party, Article 

9(1)(a) of the CEPTA requires that the enterprise has “substantial business activities” in 

the territory of that Party.37 This requirement is met as Vemma undeniably has substantial 

business activities in Bonooru. As a proficient holding company, Claimant has led several 

successful operations both in Bonooru and abroad.38  

28. The “substantial business activities” standard has its origins in denial of benefits clauses.39 

However, this criterion expanded into other provisions and became part of the conditions 

certain treaties require for a foreign enterprise to be considered a protected foreign 

investor.40 

29. This criterion is seen both as a safeguard for treaty shopping or as a method to preserve 

reciprocity in the relationship between two countries.41 In this sense, “the test of substantial 

business activities must take its colour from the nature of the business”.42  

30. In this sense, in AMTO the tribunal provided guidance on the interpretation of the meaning 

of “substantial business activities” under Article 17(1) of the Energy Chapter Treaty. As 

stated by the tribunal, this standard ought to be interpreted as one “of substance, and not 

merely of form. It does not mean ‘large’, and the materiality, not the magnitude of the 

business activity, is the decisive question”.43 The tribunal concluded that the investor had 

“substantial business activities” as the company paid taxes in the territory of its 

incorporation, had a multi-currency bank account, rented an office and held investment 

related activities.44  

31. Adopting a similar interpretation, in Pac Rim, the tribunal analysed the term “substantial 

business activities” under the CAFTA-DR. In that case, the tribunal established that 

holding companies, such as Pac Rim, are passive since they own shares in subsidiary 

 
37 CEPTA, L. 2593. 
38 Facts, ¶11.  
39 Mistelis and Baltag I, P. 1315. See also: Baumgartner, P. 250. 
40 Baumgartner, P. 250. See also: Article 8.1 of the CETA; Article 1 of the 1991 Switzerland-Argentina BIT; 

Article 1 of the 2006 Switzerland-Colombia BIT; Article 1 of the 1994 Bolivia-Chile BIT; Article 1 of the 1997 

Austria-Chile BIT. 
41Mistelis and Baltag I, P. 1321. 
42 9REN Holding, ¶182. See also: Mistelis and Baltag II, P. 36. 
43 AMTO, ¶69. See also: Masdar Solar, ¶253. 
44 AMTO, ¶68. 
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companies that employ personnel and produce goods or services.45 When analysing the 

aforementioned standard, the tribunal held that:  

The commercial purpose of a holding company is to own shares in its 

group of companies, with attendant benefits as to control, taxation and 

risk-management for the holding company’s group of companies. It will 

usually have a board of directors, board minutes, a continuous physical 

presence and a bank account.46 

32. In the instant case, despite what Respondent may allege, it is undeniable that Vemma has 

“substantial business activities” in Bonooru. Not only does Claimant have its registered 

office in 4, Navalny Drive, 0934 Szeto, Bonooru,47 but also, for more than 20 years, 

Claimant has owned and operated Royal Narnian, Bonooru’s flag carrier airline.48  

33. Vemma actively contributes to the development of the real economy of Bonooru. Due to 

Bonooru’s unique geography, Claimant’s investment in aviation enhanced the tourism 

industry and created employment opportunities. Ultimately, the development of 

commercial aviation benefited Bonooru’s population.49   

34. Overall, Vemma engaged in “substantial business activities” in Bonooru. Indeed, from a 

practical point of view, there is no other country where Vemma could potentially be 

considered to have “substantial business activities”. Therefore, Claimant also falls under 

the second limb of Article 9(1)(a) of the CEPTA.  

35. In conclusion, Vemma satisfies Article 9(1)(a) of the CEPTA: Vemma was incorporated 

under the laws of and has “substantial business activities” in Bonooru. Therefore, Claimant 

is a protected investor for the purposes of the present arbitration. 

II. THE TRIBUNAL SHOULD NOT CONTEMPLATE CRITERIA THAT WERE NOT INCORPORATED 

BY THE CONTRACTING PARTIES 

36. Even when Vemma is undoubtedly a protected foreign investor, when filing its Response 

to the Notice of Arbitration (“Response”),50 Mekar challenged this Tribunal’s jurisdiction 

by trying to introduce a standard on which the Contracting Parties did not agree. Indeed, 

 
45 Pac Rim, ¶4.72. 
46 Pac Rim, ¶4.72. 
47 Facts, ¶9.  
48Annex IV, L. 1505. 
49 Facts, ¶¶7, 8. 
50 Response, ¶2. 
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by claiming that the Tribunal does not have jurisdiction —as the dispute is State-to-State 

arbitration—51 Respondent is unilaterally requiring investors to be privately owned. 

37. In this regard, it will be shown that: (A) Respondent is introducing an additional criterion 

that was not agreed on by the Contracting Parties. Therefore, it should not be contemplated; 

and (B) in any event, Vemma’s commercial nature enables the Tribunal’s jurisdiction over 

the dispute. 

A. Respondent is introducing an additional criterion that was not agreed on by the 

Contracting Parties  

38. As established in §I, Vemma satisfies the criteria set forth in the CEPTA. However, Mekar 

intends to introduce a jurisdictional criterion that was not agreed by the Contracting Parties. 

Respondent alleges that the Tribunal does not have jurisdiction due to the fact that Vemma 

is a Stated-owned enterprise since it exercises functions under the entrustment of Bonooru 

and it has a sizable stake in the company.52 In this sense, Mekar argues that it has not 

consented to State-to-State arbitration with Bonooru.53  

39. The objection proposed by Respondent derives from an ill-informed interpretation of the 

law applicable to the dispute. In short, Mekar claims that for an enterprise to be a foreign 

investor for the purposes of Investor-State arbitration, its capital must be private.54 

However, from the plain reading of the text of the Treaty this requirement is nowhere to 

be found. Despite Respondent’s desperate attempt to argue otherwise, Claimant is a 

protected investor as it qualifies as “a national of another State” pursuant to the ICSID 

AFR and the CEPTA.  

40. In CBQ, the claimants were incorporated under the laws of China. Mongolia objected to 

the tribunal’s jurisdiction by arguing that State-owned enterprises were not economic in 

nature as they were not motivated to make profit in the sense that an economic entity would 

be. Thus, as two of the claimants were State-owned enterprises, they could not qualify as 

investors under article 1(2) of the China-Mongolia BIT. When analysing the treaty’s 

investor definition —which required only that economic entities were incorporated under 

the laws of China— the tribunal held that if the contracting States intended to exclude 

 
51 Response, ¶2. 
52 Response, ¶3.  
53 Response, ¶5.  
54 Response, ¶¶2-5. 
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public entities, they should have expressed this intention on the BIT. In the tribunal’s view, 

there was no basis to read into the text of the treaty any restrictions that were non-intended 

by the treaty’s drafters.55  

41. The fact that the parties have not made explicit reference to State-owned enterprises within 

a BIT should not be interpreted as an exclusion from the scope of the treaty’s protection. 

Indeed: “exceptions to jurisdiction need to be spelt out explicitly”.56 

42. Otherwise, tribunals would be imposing additional requirements that were not included in 

the treaty, all of which “would be equivalent; not to interpreting the Treaty, but to 

reconstructing it”.57 In this sense, the tribunal in Yukos held that the principles of 

international law have an unquestionable importance in treaty interpretation. However, 

those principles do not allow an arbitral tribunal “to write new, additional requirements— 

which the drafters did not include—into a treaty, no matter how auspicious or appropriate 

they may appear”.58  

43. In the case at hand, neither the CEPTA nor the ICSID AFR expressly exclude State-owned 

enterprises from being considered a “national of another State”. Moreover, when revisiting 

the existing Bonooru-Mekar BIT, the Parties decided in favour of a more comprehensive 

trade and investment agreement which adequately balanced investors and host States’ 

rights.59 During the negotiations leading to the CEPTA, the Parties had the opportunity to 

explicitly exclude State-owned enterprises and they did not do so. In fact, even though the 

Parties agreed on a stricter definition of “investor” by including more requirements,60 the 

wording of the Treaty cannot be construed so as to exclude State-owned enterprises. 

44. The jurisdictional requirements are clearly established in Article 9 of the CEPTA and 

Vemma fully meets them.61 Mekar’s intent to rewrite the Contracting Parties’ will is, at 

the very least, abusive. Respondent cannot bring additional jurisdictional requirements that 

the Contracting Parties did not previously agree on. 

 
55 CBQ, ¶412. 
56 Mohtashami and El-Hosseny, PP. 378-380. 
57 Acquisition of Polish Nationality, P. 20. See also: CEAC, ¶20. 
58 Yukos, ¶415. See also: Mera Investment, ¶88. 
59 PO3, ¶14. 
60 PO3, ¶14.  
61 See §I. 
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B. In any event, Vemma’s commercial nature enables the Tribunal’s jurisdiction over 

the dispute 

45. All roads lead to Rome. Regardless of the point of view taken, Vemma is a protected 

investor under the CEPTA. Indeed, Stated-owned enterprises that perform commercial 

activities are not exempted from international investment arbitration.  

46. In order to consider whether a State-owned company can bring a claim against host States, 

arbitral tribunals have analysed its activities to determine if it: (i) was acting as an agent 

for the government; or (ii) discharging an essentially governmental function.62 These two 

criteria closely resemble the customary international law attribution rules codified in the 

ILC Draft Articles.63 Although they focus on rules of attribution, different arbitral tribunals 

have referred to them when determining the status of State-owned enterprises investing 

abroad.64  

47. In this regard, Articles 5 and 8 of the ILC Draft Articles must be considered when setting 

the boundaries of State responsibility.65 On the one hand, Article 5 asserts that the conduct 

of an entity which is empowered by the law of a State to exercise governmental authority 

must be considered an act of the State. This article refers to entities empowered, in a 

specific context, to exercise elements of governmental authority.66 These elements 

comprise the exercise of public functions of administrative or legislative character (acta 

iure imperii).67 On the other hand, Article 8 establishes that a conduct shall be considered 

as an act of a State when it is controlled or instructed by the State. 

48. On this issue, Prof. Crawford points out that the mere fact that a corporate entity was 

established by a State is insufficient to attribute its conduct to the State. In point of fact: 

Since corporate entities, although owned by and in that sense subject to 

the control of the State, are considered to be separate, prima facie their 

conduct in carrying out the activities is not attributable to the State unless 

they are exercising elements of governmental authority within the 

meaning of article 5.68  

 
62 Broches, P. 202. See also: BUCG, ¶34; Tatneft, ¶¶131-137. 
63 Feldman, P. 5. 
64 Blyschak, P. 39. See also: BUCG, ¶34. 
65 Feldman, P.10. 
66 Crawford, P. 100. 
67 Crawford, P. 101. 
68 Crawford, P. 112. 
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49. To determine whether an entity’s activity ought to be considered commercial in nature 

(acta iure gestionis); reference should be made to the nature of the contract.69 In this 

respect, Article 2(1)(c) of the 2013 United Nations Convention on Jurisdictional 

Immunities of States, defines commercial transactions as “(i) any commercial contract or 

transaction for the sale of goods or supply of services”. 

50. In this sense, in BUCG,70 when analysing the tribunal’s jurisdiction, the arbitrators 

considered whether the investor was acting as an agent of the government or discharging 

a governmental function as these factors were “a mirror image of the attribution rules in 

Articles 5 and 8 of the ILC’s Articles on State Responsibility”.71 BUCG was a Chinese 

State-owned construction company that signed a contract to build an international terminal 

for an airport in Yemen. The respondent asserted that the tribunal lacked jurisdiction as 

BUCG did not qualify as a national of another contracting State under the ICSID 

Convention given that the claimant was an agent of the Chinese Government and 

discharged governmental functions. The tribunal acknowledged that BUCG was wholly 

State-owned. However, it also found it had jurisdiction since: (i) in building the airport 

terminal, BUCG acted as a commercial contractor and not as an agent of the government; 

and (ii) BUCG was exercising a commercial function within the sovereign territory of 

Yemen. 

51. In a similar vein, in Flughafen,72 the tribunal held that the company was not an agent of 

the State as it did not act on its behalf. The enterprise did not perform governmental 

functions either, since its corporate purpose was the airport management business. In fact, 

the tribunal held that: “[t]his business is not essentially governmental, because it does not 

form part of the core of non-delegable public activities”.73  

52. In Tatneft,74 Ukraine objected to the tribunal’s jurisdiction because the claimant was a 

State-owned enterprise, and hence, the dispute concerned an arbitration between Russia 

and Ukraine. The tribunal noted that the BIT did not require investors to be private entities. 

When analysing the commercial character, it envisaged the transition of Tatneft from a 

 
69Article 2 (2) United Nations Convention on Jurisdictional Immunities of States. 
70 BUCG, ¶¶37-44. 
71 BUCG, ¶¶34. 
72Flughafen, ¶¶281- 286. 
73Flughafen, ¶286. Own translation. Original in Spanish “Este negocio no es esencialmente gubernamental, porque 

no forma parte del núcleo de actividades públicas indelegables”.  
74 Tatneft, ¶¶131-137. 
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State-owned enterprise to a commercial joint stock corporation. Having this privatisation 

in mind, the tribunal pointed out that: 

[b]ecause of its past close connection with the Tatar Government, it is 

perhaps inevitable that some of these policy elements might have 

survived in Tatneft, but again that does not mean that the company loses 

its essential commercial aims in the undertaking of business.75 

53. The world is no longer divided between what is public and what is private. This outdated 

point of view, that only considers the source of capital, does not take into account the fact 

that State-owned entities are becoming leading cross-border investors.76 Therefore, unless 

discharging essentially governmental functions or acting as an agent, mixed economy 

companies or government-owned corporations must not be invalidated as a national of 

another contracting State for purposes of Investor-State arbitration.77 

54. In the case at hand, it becomes clear that Claimant —an airline company— carries a strictly 

commercial business and cannot be equated to Bonooru. Vemma is an airline holding 

company that has concentrated its efforts on expanding routes for cross-continental travel 

to Mekar.78 As part of a complex economic group, the activities beholden by Vemma 

include, among others, the management of foreign investments and the operation of a 

leading global airline: Royal Narnian.79  

55. Much like the investor in Tatneft, Vemma also underwent a privatisation process. As a 

consequence of its past engagement with Bonooru, one of the purposes of Vemma is to 

assist in the development of the aviation industry in order to benefit Bonooru’s 

population.80 However, it would be misguided to affirm that this entails exercising a 

sovereign activity. Conducting businesses that have an impact on public welfare does not 

mean that Vemma acts as an agent of the State or exercises public functions. It has to be 

proven that the entity carried out activities of administrative or legislative character. Such 

proof simply does not exist. 

56. Lastly, the fact that a treaty did not include State-owned enterprises explicitly should not 

be interpreted as an exclusion.81 As of the last decades, many of the world’s largest 

 
75 Tatneft, ¶137. 
76 Feldman, P.10. 
77 CSOB, ¶17. 
78 Facts, ¶29.  
79 Facts, ¶¶10, 11. 
80 Annex IV, LL. 1519-1522. 
81 Mohtashami and El-Hosseny, P. 381. 
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companies are mixed capital —23% of the Fortune Global 500, 15 out of 20 of the world’s 

largest oil companies—, just like Vemma.82 From a practical point of view, such 

interpretation would render several treaties meaningless as many investors would be 

excluded from the right to be protected under their relevant State investment treaties. For 

instance, many Chinese and Russian BITs do not explicitly include Stated-owned 

enterprises.83 However, by excluding these companies from the scope, those treaties would 

lack an “effect utile as far as the protection of cross-border investors from these states 

(most of which are SOEs) is concerned”.84  

57. All things considered, the activities carried out by Claimant have an indisputable 

commercial nature. For over two decades, Vemma invested its efforts in building up the 

foundations of a prosperous commercial business. Therefore, the Tribunal has jurisdiction 

over the present dispute. 

* * * 

58. Overall, (I) Vemma is an enterprise of a Contracting Party under Article 9(1) of the 

CEPTA; and (II) State-owned enterprises are not exempted from international arbitration. 

Thus, in case the Tribunal considered Vemma as a State-owned enterprise, it does not in 

itself disbar the Tribunal’s jurisdiction.  

PART TWO: THE TRIBUNAL OUGHT TO ALLOW CBFI’S AMICUS CURIAE 

SUBMISSION AND REJECT CRPU’S SUBMISSION 

59. The present arbitration had such a public impact that, once the proceedings began, two 

amici curiae were submitted. However, both submissions are inherently different in nature 

and, therefore, they should be treated as such. 

60. Generally, amici curiae assist the tribunal to arrive at its decision by providing valuable 

perspectives.85 Nonetheless, in order to protect the proceedings, restrictions to submissions 

are imposed.  

 
82 Mohtashami and El-Hosseny, P. 381. The number of State-owned enterprises increased by 7% in 2020 

(UNCTAD Report I, P. XI). 
83 For example: Article 1, China-Turkey BIT (2015); Article 1, China-Malta BIT (2009); Article 1 China-Cuba 

BIT (1995); Article 1, Netherlands-Union of Soviet Socialist Republics BIT (1989). 
84 Mohtashami and El-Hosseny, P. 381. 
85 Levine, P. 207. 
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61. On the one hand, in April 2021 the Consortium of Boonori Foreign Investors (“CBFI”) 

submitted an amicus curiae so as to provide context on Bonooru’s business climate 

(“CBFI Submission”).86 According to the CBFI, the population benefits from a 

predictable investor-State dispute resolution regime.87 Therefore, any deviation from the 

rules that facilitate participation of State-linked enterprises —such as Vemma— might 

have a negative impact on investment arbitration.88  

62. On the other hand, in May 2021 Mekar’s Committee on Reform of Public Utilities 

(“CRPU”) submitted an ill-founded amicus curiae (“CRPU Submission”).89 Without 

grounds to support its allegations, the CRPU stated in its submission that Vemma engaged 

in corrupt acts.90 

63. However, in the instant case, the: (I) CBFI Submission meets the requirements of Article 

4(3) of the AFR and Article 9(19)(3) of the CEPTA; and (II) CRPU Submission is tainted 

with bad faith and does not fulfil said requirements. 

I. THE CBFI MEETS THE REQUIREMENTS OF ARTICLE 41(3) OF THE ICSID AFR AND 

ARTICLE 9(19)(3) OF THE CEPTA 

64. The Consortium of Bonooru Foreign Investors is a non-profit industry association which 

represents Bonoori investors.91 In its amicus curiae submission it provided valuable insight 

on the Bonoori business climate by bringing information relevant to understand the 

investment conditions faced by Vemma and other foreign investors.92 

65. On the Application to bar the CBFI Submission (“Mekar’s Application on CBFI”), 

Mekar challenged the CBFI Submission on the following basis: (i) it did not pursue any 

public interest; (ii) it lacks independence from Mekar and Vemma (“Disputing Parties”); 

and (iii) it does not offer a different standpoint.93 However, despite Mekar’s best efforts to 

argue otherwise, the CBFI Submission meets all the relevant requirements for its filing to 

be accepted by the Tribunal. 

 
86 CBFI Submission, L. 556. 
87 CBFI Submission, L. 539. 
88 CBFI Submission, L. 538. 
89 CRPU Submission, L. 595.  
90 CRPU Submission, L. 650. 
91 CBFI Submission, L. 505. 
92 CBFI Submission, L. 561.  
93 Mekar’s Application on CBFI, L. 776. 
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66. Article 41(3) of the AFR states that when analysing an amicus curiae filling, the tribunal 

shall consider, among other things, the extent to which the non-disputing party: (a) would 

assist the tribunal by bringing an insight different from that of the disputing parties, (b) 

would address a matter within the scope of the dispute; and (c) has a significant interest.94 

In turn, Article 9(19)(3) of the CEPTA establishes that each submission shall identify the 

author, disclose any affiliation and identify any person or entity which provides any 

assistance in preparing the submission.95 

67. As it will be shown CBFI complies with all these requirements: (A) it provides a different 

insight than the Parties; (B) it has a significant interest in the proceedings; and (C) it is 

independent from the Parties.  

A. The CBFI Submission provides a different insight than the Parties  

68. The Tribunal must first evaluate whether the submission would assist in its ruling by 

bringing a perspective, particular knowledge or insight that is different from that of the 

Parties. As it will be shown, this is the case of the CBFI Submission. 

69. In this sense, this Tribunal must assess if the requirement included in Article 41(3)(a) of 

the AFR is fulfilled. In order to strengthen the arbitral process, this requirement “must be 

interpreted widely so as to ensure that all angles on, and all interests in, a given dispute 

are properly canvassed”.96 

70. This requirement was analysed in Aguas Argentinas and Suez. In those cases, in order to 

analyse the suitability of non-disputing third parties to submit amicus curiae, the tribunals 

evaluated if their expertise and experience would endow their submission with a new 

perspective.97  

71. In the instant case, the CBFI Submission provides the context of Bonooru’s business 

climate, the framework in which enterprises operate, the nature of the aviation industry 

and the impact of uncertainty on access to capital in Greater Narnia.98 Without extending 

beyond the scope of the dispute set by the parties, the petitioners bestow information about 

 
94 Article 37(2) of the ICSID Arbitration Rules is substantively identical. 
95 CEPTA, L. 2930.  
96 Schliemann, P. 372. 
97 Suez, ¶23; Aguas Argentinas, ¶24. 
98 CBFI Submission, P. 17.  



 

18 

the specific context, which is not only impossible but also unwise to ignore when making 

a decision. 

72. All in all, the insight provided by the CBFI Submission would undoubtedly assist the 

Tribunal in arriving at the right decision. Hence, the requirement established on Article 

41(3)(a) of the AFR is fulfilled.  

B.  The CBFI has a significant interest in the proceedings  

73. It is undisputed that the members of the CBFI have a significant interest in the dispute at 

stake. As foreign investors, the CBFI’s members are directly affected by any decisions 

taken related to other foreign investments in the Greater Narnian Region.  

74. Article 41(3)(c) of the AFR requires the non-disputing party making a submission to have 

a significant interest in the dispute, i.e., anyone who is directly or indirectly affected by the 

decision of an arbitral tribunal.99 A personal stake in the proceedings is an incentive to 

grant participation.100  

75. Article 41(3)(c) of the AFR does not require tribunals to establish whether there is a public 

interest in the subject-matter.101 In light of Article 31(1) of the VCLT, Article 41(3) must 

be interpreted by the ordinary meaning of its terms. In this sense, the wording of the article 

is conclusive: it requires the non-disputing party to have a significant interest in the 

proceedings. On its challenge to submission, Mekar is once again trying to introduce 

requirements that were not agreed on by the Disputing Parties. 

76. As the petitioners pointed out, a potential ruling in the present case will directly impact the 

CBFI’s members.102 In fact, balking the participation of State-linked enterprises in 

commercial activities will have negative consequences on the Greater Narnia’s market as 

it would introduce uncertainty to the business framework. As foreign investors, the 

petitioners have a significant interest in combating this uncertainty as in the future they 

might be in Claimant’s shoes. 

 
99 Schliemann, P. 372. 
100 Schliemann, P. 372. 
101 Lamb, et. al, P. 76. 
102 CBFI Submission, ¶¶8-9. 
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77. Moreover, the clear interest is shown since access to an independent and impartial system 

is crucial to foster the flow of capital from Bonooru into other States.103 In this sense, 

building investor confidence is essential to encourage investments. Particularly, the 

development of the airline industry is a matter of utmost importance as it contributes to the 

economic development in Mekar and Bonooru.  

78. In conclusion, as the CBFI has a significant interest in the proceedings, the requirement of 

Article 41(3)(c) of the AFR is fulfilled.  

C. The CBFI is independent from the Parties 

79. Contrary to Respondent’s allegations, the CBFI is an independent body, without any 

connections with any of the Parties. Particularly, the advising of Lapras Legal Capital 

(“Lapras”) does not account for grounds to reject the CBFI Submission.  

80. In order to determine the petitioner’s independence from the Disputing Parties, the 

submission must: (i) identify the author, (ii) disclose any direct or indirect affiliation with 

any disputing party; and (iii) identify any person, government or other entity that has 

provided, or will provide, any financial or other assistance in preparing the submission.104 

81. As Schliemann establishes, the relationship between the parties is no impediment to the 

amicus status.105 In fact, the relevant question to ask is whether “a relationship of control 

or the determinative influence of a party to the dispute on the writing of an amicus brief 

and therefore on its content can be ascertained”.106 In other words, the tribunal must assess 

if the content of the submission is tainted by one of the parties’ perspectives.  

82. Similarly, in Eli Lilly, the tribunal admitted two of the amicus briefs that were questioned 

by Canada. The respondent had complained that the claimant was a member of the industry 

association that applied to file the amicus brief. The tribunal stipulated that “a membership 

of the disputing party does not mean a lack of independence of the applicant per se”.107 

Moreover, the tribunal highlighted that the membership was to be viewed positively, as it 

 
103 CBFI Submission, ¶8.  
104 CEPTA, L. 2930. 
105 Schliemann, P. 380. 
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could assist the tribunal by bringing new perspectives and knowledge regarding the 

arbitration.  

83. As it was pointed out by the tribunal in Eli Lilly, Vemma’s membership in the CBFI does 

not entail a lack of independence per se. On the contrary, this membership should be 

positively considered as it can assist the Tribunal with new knowledge from insight.  

84. In this vein, no government, person or organization associated with Vemma has provided 

financial or other type of assistance in the preparation of the document.108 This type of 

consortium provides its members with non-patrimonial benefits such as promoting the 

economic environment and fostering relations between investors of all sizes. CBFI’s 

members enjoy benefits, i.e., training in building activities, networking opportunities and 

collective advocacy.109 In this regard, none of the CBFI’s income is payable to or otherwise 

available for the personal benefit of any of the 38 members of the association.110 Therefore, 

any kind of economic dependence between Vemma and CBFI is out of the question.  

85. The CBFI’s internal “Amicus Brief Submission Guidelines” states that members of the 

CFBI’s committee cannot participate in discussions regarding disputes in which they have 

a conflict of interest.111 Specifically, this document also clarifies that there is a conflict of 

interest when a member is a party to the case or has a direct financial interest in the 

outcome.112  

86. In the present case, Lapras is a member of the CBFI and is advising Vemma with respect 

to its claims.113 However, this does not imply that Lapras is being controlled or influenced 

by Vemma in any manner.114 In fact, Lapras does not have a conflict of interest as neither 

is a party to the dispute nor does it have an interest in the outcome besides from that of 

CBFI.  

 
108 CBFI Submission, ¶3. See also: Biwater I, ¶50 and Biwater II, P.3. Although the tribunal bases its reasoning 

on article 37(2) of ICSID arbitration rules, this article is identical to article 41(3) of the ICSID AFR, applicable to 

the present case. 
109 PO3, ¶11. 
110 CBFI Submission, ¶3.  
111 PO3, ¶12.  
112 PO3, ¶12.  
113 CBFI Submission, ¶7. 
114 CBFI Submission, ¶7. 
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87. All things considered, CBFI is independent from the Parties. Therefore, as it meets all the 

requirements established in Article 41(3)(c), the filing of the CBFI Submission should be 

granted.  

II. THE CRPU DOES NOT MEET THE REQUIREMENTS OF ARTICLE 41(3)(B) OF THE AFR AND 

ARTICLE 9(19) OF THE CEPTA SO IT MUST BE REJECTED 

88. The CRPU Submission should be rejected since it does not meet the requirement stated on 

Article 41(3)(b) of the AFR and on Article 9(19) of the CEPTA. In fact, it brings a new 

jurisdictional question that has not been raised by either party before the Tribunal.115 

89. As previously mentioned, both Article 41(3)(b) and Article 9(19)(3) of the CEPTA state 

that the tribunal must consider amicus submissions regarding a matter of fact or law within 

the scope of the dispute. Accordingly, the outer boundary of the dispute is set by the Notice 

of Arbitration.116 Therefore, the knowledge brought by any amicus curiae petitioner must 

be related to the substantive legal questions involved in the arbitration.117  

90. Thus, any submission must prove that it fits within the boundaries of the tribunal’s 

jurisdiction as established by the parties.118 In this line, addressing a matter within the scope 

of the dispute bears to point out that if the respondent has not objected to jurisdiction, “a 

non-disputing party would not be allowed to file a submission on jurisdictional issues as 

it would be outside the scope of the dispute”.119 

91. For example, in Methanex, the tribunal noted that an arbitral tribunal is only required to 

decide a substantive dispute between a claimant and a respondent. In other words, 

arbitrators have:  

no mandate to decide any other substantive dispute or any dispute 

determining the legal rights of third persons. The legal boundaries of the 

arbitration are set by this essential legal fact.120 

92. Concerning this requirement, in UPS, the Canadian Union of Postal Workers and the 

Council of Canadians petitioned the tribunal for the right to make submissions concerning 

the jurisdictional aspects of the dispute. In the case, the tribunal did not consider that 

 
115 Vemmas’s objection to CRPU Submission, P. 22. 
116 Wiik, P. 389. 
117 Schliemann, PP. 375-376. 
118 Wiik, P. 293.  
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“among the matters on which it is appropriate for the Petitioners to make submissions are 

questions of jurisdiction and the place of arbitration”.121 In other words, it is for the 

respondent to take the jurisdictional points.  

93. By raising a challenge on jurisdiction, the petitioners would be acting as “more than a 

friend” and enter into the territory of third-party intervention. 122 This is of particular 

relevance as the ICSID AFR allows for third party participation but not third-party 

intervention.123  

94. Moreover, Article V(c) of the 1958 New York Convention on the Recognition and 

Enforcement of Foreign Arbitral Awards (“New York Convention”) establishes that the 

recognition and enforcement of the award may be refused if:  

the award deals with a difference not contemplated by or not falling 

between the terms of the submission to arbitration, or it contains 

decisions on matters beyond the scope of the submission to arbitration.  

95. It is generally considered that consent is the cornerstone of arbitration.124 In this sense, 

Article V(c) of the New York Convention embodies the principle that the arbitral tribunal 

only has jurisdiction to decide the issues that the parties have agreed to submit to it for 

determination.125 Both Mekar and Bonooru have ratified the New York Convention.126 

Therefore, as the AFR does not include a mechanism for recognition and enforcement of 

awards, Vemma will have to refer to said Convention in order to enforce the eventual 

award rendered by the Tribunal.  

96. In the present case, the CRPU Submission introduces new issues that have not been 

addressed by either of the Disputing Parties. The scope of consent of Vemma and Mekar 

regarding jurisdiction is reduced to the question on ratione personae: whether Claimant is 

a protected investor under the CEPTA. The alleged illegality of its investment on Mekar 

is not included in the joint understanding of the parties. 

97. Consequently, admitting the CRPU Submission would expand the dispute far beyond what 

Vemma and Mekar consented to. In this sense, the lack of clear boundaries could 
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potentially allow any non-disputing party to amplify the horizons of the dispute endlessly. 

This would be, as minimum, problematic as it would blur the actual dispute between the 

Disputing Parties and prevent the Tribunal from addressing the matters that are actually 

relevant to the proceedings.  

98. If the Tribunal were to include arguments put forward by the CRPU Submission, the award 

would be annullable under article V(c) of the New York Convention.127 As a matter of fact, 

the Tribunal would be falling outside the terms of the submission to arbitration. 

99. Overall, CRPU Submission introduces a jurisdictional objection that is not within the scope 

of dispute of the present case. Therefore, it should not be granted.  

* * * 

100. Altogether, (I) the CBFI Submission meets the requirements of Article 41(3) of the ICSID 

AFR and Article 9(19)(3) of the CEPTA and therefore it should be granted by the Tribunal. 

However, (II) the CRPU Submission does not meet the requirements of Article 41(3)(b) 

of the AFR and Article 9(19) of the CEPTA so it should be rejected. 

PART THREE: MEKAR BREACHED ARTICLE 9(9) OF THE CEPTA  

101. Mekar executed a path of creeping violations disguised under the shield of law. By 

invoking consumers’ protection, Respondent targeted Claimant’s investment. Overall, 

Respondent’s acts resulted in an unfair and inequitable treatment of Vemma’s investment 

in breach of Article 9(9) of the CEPTA. 

102. Whilst investing in Mekar, Vemma resuscitated an airline that had no hope, turning Caeli 

into the most profitable airline in the country. Since its acquisition in 2011, Vemma rapidly 

earned significant profits and made sizable contributions of capital in Mekar.128 As a result, 

tourism was enhanced and new routes flying in and out of Mekar were promoted.129 

103. However, Respondent turned a blind eye to these facts and Claimant was left to the mercy 

of an arbitrary and abusive State. Despite the lack of factual and legal grounds, the CCM 

launched capricious investigations, and imposed arbitrary and disproportionate Caps upon 

 
127 Both Mekar and Bonooru are parties to the New York Convention (Facts, ¶66). 
128CBFI Submission, ¶9. 
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Caeli. In addition, Claimant was denied its request for subsidies in a discriminatory 

manner.  

104. Mekar’s unlawful measures brought Vemma’s investment to the brink of bankruptcy.130 

However, when Vemma had no other choice but to sell its investment in order to avoid 

further losses, Respondent fraudulently interfered in this transaction in order to repurchase 

its business at a bargain price. Indeed, when the dispute was submitted to arbitration, 

Mekar bribed the sole arbitrator to decide in its favour.131 Ultimately, such misconduct was 

confirmed by Mekari courts when enforcing a tainted award that had been annulled at the 

seat.132 Overall, Mekar’s malicious conducts halted the growth of Caeli and brought it to a 

wounding end. Vemma was forced to sell its shares at a fire sale price to Mekar and, as a 

consequence, it commenced these arbitral proceedings.133  

105. Mekar manifestly failed to provide fair and equitable treatment to Vemma as accorded in 

Article 9(9) of the CEPTA (“FET”). This breach becomes even more apparent when 

considering the cumulative effect of Respondent’s multiple violations that extended over 

time.134 

106. Overall, Respondent’s actions, taken either individually or cumulatively violated the FET 

standard since Mekar: (I) adopted an arbitrary conduct when instituting antitrust 

investigations and implementing measures; (II) discriminated against Vemma when 

denying its request for subsidies; and (III) denied justice to Vemma in a manifestly corrupt 

manner.  

I. MEKAR ADOPTED AN ARBITRARY CONDUCT WHEN INSTITUTING ANTITRUST 

INVESTIGATIONS AND IMPLEMENTING MEASURES 

107. The behavioural pattern that led to the complete detriment of Claimant’s investment, 

commenced when the CCM adopted an arbitrary conduct against Caeli. Indeed, the CCM 

issued unreasonable investigations and maintained unlawful interim measures that served 
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131 Facts, ¶¶60, 61. 
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no legitimate purpose. This violated the prohibition of arbitrary conduct expressly 

provided in the CEPTA. 

108. In its relevant part, Article 9(9)(c) of the CEPTA prohibits the adoption of arbitrary 

conducts. 135 In this sense, as previously mentioned in §I.I, Article 31(1) of the VCLT 

provides that treaties are to be interpreted in accordance with the ordinary meaning of its 

terms.136 Regarding arbitrariness, tribunals held that its ordinary meaning encompasses the 

notion of unreasonableness137 and decisions taken without cause based upon the law.138 

Accordingly, a measure is arbitrary if it is not based on reason nor on legal standards, but 

on discretion.139 This is also the case when a measure inflicts damage on the investor 

without serving any apparent legitimate purpose.140  

109.  State’s administrative entities have a limited exercise of discretion.141 In this regard, a 

regulatory organ must act: (i) within the limits of the law; 142 and (ii) in a reasonable 

manner. 143 Otherwise, its conduct would be tantamount to an arbitrary treatment.144 

110. The tribunal for Crystallex held Venezuela liable for breaching the arbitrary standard.145 

In this case, a state entity revoked the exploitation permits granted to Crystallex without 

signalling the legal reasons provided in the domestic law. The tribunal sustained that the 

respondent did not act based on legal standards when arbitrarily terminating the permits. 

It also held that regulatory entities enjoy a limited deference, otherwise a host State would 

be entirely shielded from assuming any responsibility. In this sense, tribunals shall pay a 

close eye when analysing if state entities respected the law or if their decisions were 

motivated by inappropriate considerations.  

111.  Furthermore. the tribunal in National Grid sustained that arbitrariness meant “non-

rational” or “not done according to reason or judgment”.146 It determined that arbitrariness 

 
135 §I.A, ¶13. 
136 Memorial on behalf of Claimant, ¶18. 
137 Teinver, ¶913; Siemens, ¶310; National Grid., ¶197, LG&E ¶97.  
138 Teinever, ¶918; Siemens, ¶318.  
139 EDF, ¶105; Plama Consortium, ¶184. 
140 EDF, ¶105. 
141 Crystallex, ¶644. 
142 Crystallex, ¶644. 
143 National Grid, ¶197. 
144 Crystallex, ¶644. 
145 Crystallex, ¶¶392, 514-578, 614, 623 See also: EDF, ¶303.  
146 National Grid, ¶197. 
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encompassed unreasonableness, in the sense of something done capriciously, without 

reason.147  

112. In the present case, the CCM treated Vemma in an arbitrary manner. Despite being highly 

regulated by the Monopoly and Restrictive Trade Practice Act (“Monopoly Act”), it took 

several decisions beyond its legal basis and reason. It investigated and imposed Caps upon 

Caeli in manifest contradiction to what the law expressly required. These measures deeply 

hurt Caeli’s profitability and devaluated its business.  

113. The CCM initiated the First Investigation in an unreasonable manner. According to the 

Monopoly Act, the CCM could open a suo-moto investigation if a corporation had a market 

share greater than 50% and if there was evidence that it was likely to push competitors out 

of the market.148 However, Respondent deliberately disregarded both requirements. 

114. On the one hand, the evidence invoked by the CCM to open the First Investigation was 

hardly reasonable. It held that Caeli posed a threat to competition due to an alleged 

preferential secondary slot trading (“SST”) and for being part of an alliance.149 

Nonetheless, the CCM exercised its narrow discretion in a totally unreasonable manner, 

since neither alliances nor secondary slot trading are grounds to concern about collusion.  

115. First, there are an estimate of 400 airline alliances worldwide,150 which are encouraged by 

most countries through the granting of legal benefits.151 They boost the aviation market’s 

growth by expanding flight frequency, opening new routes to consumers and shortening 

travel times.152 Second, SST is the practice by which airlines exchange their slots 

(permissions given by an airport to use its infrastructure on a specific date and time).153 

This provides a solution to the lack of airport capacity and is thus encouraged since it 

increases competitiveness and improves the effectiveness of airports.154 For these reasons, 

the grounds invoked by the CCM are amongst the most common practices in the aviation 

market and do not provide evidence of any concerning collusion.  
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116. On the other hand, the CCM investigated Caeli despite that its market share amounted to 

43%.155 They argued that it should be considered in conjunction with its Moon Alliance 

partner, Royal Narnian, based solely on the allegation of preferential SST between them.156 

This farfetched reasoning was only employed to simulate the fulfilment of the 50% market 

share criteria. Nonetheless, this requirement was clearly not met. 

117. All in all, the grounds invoked by the CCM are amongst the most common practices in the 

aviation market. Therefore, they do not provide evidence of any collusion or unification of 

the company’s market. In fact, it only demonstrates that Vemma behaves like the rest of 

the airlines in the world. Much like stated in National Grid, the CCM initiated the First 

Investigation unreasonably twisting the requirements of the law and adopting an arbitrary 

conduct. 

118. The CCM initiated the Second Investigation on arbitrary grounds. The CCM launched 

another arbitrary investigation based on weak evidentiary grounds and in complete 

disregard of the law. 

119. The Monopoly Act allows the CCM to start an investigation when a direct competitor 

brings a complaint provided with sufficient evidence.157 In the instant case, competitors 

accused Claimant of abusing its dominant position on the benefits it enjoyed at Phenac 

International Airport. They conspired against Caeli by claiming it was taking advantage of 

such benefits to charge low fares and push them out of the market.158 However, these 

claims had no factual basis but rather consisted on a desperate attempt to overcome the 

frustrations of the crisis by finger-pointing Caeli.  

120. In fact, Respondent initiated an investigation into conditions that were originally created 

by itself and that existed before Vemma had even decided to invest.159 It was Mekar who 

initially contracted with Phenac International Airport and then offered those benefits as an 

asset to attract investors.160 Nonetheless, and in evident contradiction with its past 

decisions, Respondent arbitrarily punished Claimant for using the benefits it itself had 

provided. 

 
155 Facts, ¶36. 
156 Facts, ¶36. 
157 Monopoly Act, LL.1607-12. 
158 Facts, ¶¶23, 38. 
159 Facts, ¶¶23, 26. 
160 Facts, ¶26. 



 

28 

121.  As in Crystallex, the CCM wilfully departed from the law when investigating Caeli despite 

the manifest lack of evidence. It conveniently based its decision on unreasonable 

presumptions. In this regard, the CCM was simulating to apply the law with the sole 

purpose of enforcing its whimsical intention to investigate Caeli. Hence, it sharply 

departed from its binding legal basis, treating Vemma in an arbitrary manner.  

122. The arbitrary Caps applied by the CCM were illegal and unreasonable. According to the 

Monopoly Act, the CCM can only order interim measures “for a specified period of 

time”.161 Moreover, they must be “proportionate to the infringement committed and 

[applied] only to the extent necessary to bring the infringement effectively to an end.”162 

123. However, Caps were applied by the CCM for an unspecified period of time, leaving 

Vemma at the edge of uncertainty for almost 3 years.163 Even when the law provided that 

a maximum end time should be stipulated, the CCM abusively omitted any reference to 

the duration of Caps.  

124. Beyond this initial unlawfulness, the Caps’ maintenance also became unreasonable and 

disproportionate. When the financial crisis arose in Mekar, inflation increased and the 

MON began to nosedive.164 Hence, the maintenance of Caps deeply affected Claimant’s 

investment.165 Caeli’s profits gravely declined given that it was forced to charge its fares 

in a devaluing currency since they were not aligned to the economic scenario. When Caeli 

was compelled to charge excessively low prices it requested the CCM to remove the Caps 

or adjust them to inflation rates but the CCM arbitrarily refused to do so.166 

125. Although initially Caeli managed to bear the effects of the Caps, in the long term this 

became unsustainable since it had several fixed costs that it could no longer sustain. Airline 

customers book their flights months in advance. As a consequence of the Caps, Caeli could 

not afford the difference between the value of the currency at the time of selling its tariffs, 

and at the time of the flight’s departure.  

126. In this regard, as Caeli’s value was rapidly depreciating, the unlawful caps became 

disproportionate: rather than preventing Claimant from earning supra-competitive profits, 
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they impeded it from obtaining any profit at all. This demonstrates the unnecessary nature 

of the measures and their disproportionality, since they were no longer appropriate for the 

purpose sought in the first place.  

127. Although the CCM was bound by the Monopoly Act, it consistently departed from the 

legal basis, causing irreparable damage to Vemma’s investment. Therefore, Respondent 

acted arbitrarily when: (i) initiating the First Investigation in an unreasonable manner, (ii) 

when launching the Second Investigation on arbitrary grounds, and (iii) when imposing 

arbitrary caps that hurt Caeli’s profitability. All in all, must be held liable for breaching 

Article 9(9)(c) of the CEPTA. 

II. RESPONDENT DISCRIMINATED AGAINST CLAIMANT WHEN DENYING ITS REQUEST FOR 

SUBSIDIES  

128. Mekar’s behavioral pattern was perpetuated when it discriminated against Claimant. It 

unjustifiably denied Caeli’s request for subsidies under Executive order 9-2018 while 

granting them to its competitors. Thus, Respondent’s actions amount to a breach of the 

FET standard. 

129. Article 9(9)(c) of the CEPTA lays down the prohibition of adopting a discriminatory 

conduct against investors. In this sense, a State’s conduct is discriminatory if similar cases 

are treated differently without reasonable justification.167 Hence, a decision or a measure 

that singles out an investor breaches this standard if it is not reasonably justified.168 The 

relevant point of analysis is the differential treatment given to companies belonging to the 

same economic or business sector.169 Hence, if a State provides financial assistance 

excluding companies from the same business sector, this could amount to a discriminatory 

treatment.170 

130. Applying the standard of discrimination, the tribunal in Lemire held Ukraine liable for 

discriminating against the claimant. In this case, Ukraine was allocating licenses for radio 

frequencies to various companies. However, it rejected Lemire’s request precisely because 

it was a foreigner and lacked close political connections.171 Consequently and without 
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invoking a valid reason, Lemire was pushed aside and deprived of the opportunity to 

compete with local investors on a level playing field.172 The tribunal sustained that the 

respondent’s conduct was discriminatory since it treated the claimant differently in relation 

to companies in the same sector without providing a reasonable justification.173 

131. In a similar vein, the tribunal in Saluka held the Czech Republic liable for discriminating 

against the claimant. In this case, the State was assisting banks by granting them loans. 

However, the respondent denied such state aid to Saluka’s investment, IPB bank, while 

granting them to other banks.174 While the Czech Republic argued that the claimant was 

different due to its private ownership, the tribunal held that this was not a reasonable 

justification.175 It established that States must comply with the non-discrimination standard 

when granting subsidies in a way that does not lead to an unjustified differential 

treatment.176 

132. In the instant case, throughout the Executive Order 9-2018, Mekar authorized the Secretary 

of Civil Aviation to grant loans to alleviate the economic crisis for the airline industry.177 

While granting them to its competitors, Respondent rejected Claimant’s request for 

subsidies. Such a differential treatment should have been reasonably justified, otherwise 

amounting to a discrimination. Nevertheless, the only reason invoked was that “it would 

be unfair to grant certain State-owned companies even more of an advantage in our airline 

market”.178  

133. In point of fact, this justification lacked reasonableness since the fact of being State-owned 

does not account for a valid criterion to differentiate the companies. Following the 

reasoning of the tribunal in Saluka, Mekar is not entitled to discriminate on the basis of a 

company’s ownership.  

134. Such differentiation lacks reasonableness since, objectively speaking, private companies 

in Mekar were receiving greater advantages than State-owned enterprises. Indeed, 

Respondent granted subsidies to Star Wings and Jetgreen, who received greater State-aid 
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than Claimant did.179 As a consequence, Mekar left clearly evident that it did not care for 

the advantages an airline may receive. The justification evoked was in clear contradiction 

with Mekar’s behaviour and revealed its hidden intention: discriminating against State-

owned airline companies since all their requests for subsidies were rejected.  

135. Overall, Respondent discriminated against Claimant with respect to airlines in similar 

conditions without a reasonable justification. As a result, Caeli was left in a situation of 

financial distress, while companies favoured by the Executive Order 9-2018 were 

conveniently alleviated from the economic crises.  

III. MEKAR DENIED JUSTICE TO CLAIMANT 

136. “Injustice anywhere is a threat to justice everywhere”.180 Once again, Vemma was the 

victim of Respondent’s abusive behavioural pattern which culminated when Mekar bribed 

an arbitrator to obtain a favourable decision and then enforced a corrupt arbitral award. As 

a consequence, Vemma was denied justice insofar as it was deprived of any judicial 

remedy to assert its claims.  

137. Article 9(9)(a) of the CEPTA indicates that a party may breach the FET standard if its 

measures constitute a denial of justice.181 One of the objectives set out in the CEPTA is 

indeed to “eliminate bribery and corruption in trade and investment”.182 Taking into 

account Article 31(1) of the VCLT, this explicit commitment made by Respondent entails 

that the standard of denial of justice encompasses actions taken by Mekari courts that could 

enable corruption and bribery. 

138. In this regard, as Prof. Freeman sustained, corruption may produce a denial of justice, 

either during the proceedings or in connection with the rendering of a judgement.183 Prof. 

Paulsson emphasises that when the initial act of corruption is followed by the failure to 

correct it, the denial of justice persists.184 For this reason, the recognition and enforcement 

of an award ought to be declined if it is induced or influenced by corruption or bribery.185  
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139. In point of fact, in Chevron the tribunal manifestly condemned corruption and bribery in 

judicial proceedings. 186 In this case, the judge had received a bribe in exchange for 

allowing the respondent’s plaintiffs to write the judgement. Later, the respondent’s courts 

enforced the corrupted award, notwithstanding the evidence. Thus, the tainted award was 

left materially uncorrected and unremedied, despite the justified concerns as to its 

procedural impropriety due to corruption. In this sense, the tribunal sustained that judicial 

bribery and the enforcement of such a corrupt judgement strikes directly at the rule of law 

and access to justice.187 It finally considered that the court’s conduct amounted to a failure 

of the respondent’s national system as a whole. Consequently, it held the respondent liable 

for denying justice to Chevron since no proper steps were taken by its own legal system to 

correct the unlawfulness of the corrupted judgment.188  

140. In the present case, Claimant was the victim of a pattern of judicial and arbitral corruption. 

In order to avoid further losses caused by Mekar’s constant unfair and inequitable 

treatment, Claimant decided to sell its business to a third-party.189 Rather than buying the 

shares or allowing the purchase, Respondent abused its right of first refusal —prescribed 

in the Shareholder’s Agreement between Mekar and Vemma190— and unfoundedly 

objected to the validity of the offer.191  

141. Once the dispute was submitted to arbitration, Mekar bribed the sole arbitrator to decide 

in its favour.192 The bribery was proven by the report released by CILS, a non-profit 

organization.193 The report provided the transcript of a leaked audio recording where the 

sole arbitrator agreed to receive a kickback from a representative of Mekar in turn of 

rendering the award in its favour.194 Additionally, such corruption was also proven by three 

independent experts.195 This was further sustained by the fact that the arbitrator omitted 

the 63% of the evidentiary documents submitted by Claimant and that the legal analysis 

was contained in only 5 paragraphs.196  
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142. As a consequence of this irrefutable evidence, the court of the seat decided to annul the 

award for offending basic notions of justice.197 Nonetheless, Mekari courts turned a blind 

eye to the evidence of corruption and enforced a decision that should have never been 

rendered. As an outcome, Vemma was left with no legal remedies in Mekar and was forced 

to sell its investment to Respondent at a fire sale price.198  

143. Moreover, the judgements that enforced the corrupt award were extremely poorly founded, 

if not completely unsubstantiated. In this sense, the judicial bodies unjustifiably decided 

to depart from Mekar’s historical long-standing jurisprudence, even though it was upheld 

in the judgment itself.199 Indeed, the Superior Court of Mekar had consistently accorded 

deference to decisions rendered at the seat of the arbitration.200 Nonetheless, in the present 

case, it contradicted its own reasoning. As a result, Vemma was subject to completely 

absurd, inconsistent and unfounded judicial decisions.  

144. Mekari courts had multiple opportunities to remedy the initial wrong. Instead, they 

vigorously supported it. Much like in Chevron, Respondent’s whole legal system left the 

tainted decision uncorrected since it failed to wipe out the consequences of the earlier-

committed wrongfulness. It blindly upheld the corrupt award, leaving Claimant without 

any clean remedy to enforce its legitimate rights. 

145. In conclusion, Respondent has denied justice to Vemma by unjustly enforcing the award 

annulled for corruption, while perpetuating its initial illegality of bribing an arbitrator. In 

this sense, it totally impeded Claimant’s access to justice in breach of Article 9(9)(a) of the 

CEPTA.  

* * * 

146. Overall, as proven, Mekar: (I) adopted an arbitrary conduct when instituting antitrust 

investigations and implementing measures; (II) discriminated against Caeli when denying 

its request for subsidies; and (III) denied justice to Claimant. Therefore, the Tribunal shall 

consider that these acts taken both individually or together amount to a breach of the FET 

standard provided in Article 9(9) of the CEPTA.  

 
197 Annex XIV, L 2259. 
198 Facts, ¶62.  
199 Annex XIV, ¶9.  
200 Annex XV, ¶11.  



 

34 

PART FOUR: RESPONDENT MUST ADEQUATELY COMPENSATE VEMMA 

147. Respondent’s consistent wrongdoings brought Caeli, one of the most profitable 

investments in the country, to a devastating end. Thus, Vemma was left with no further 

option but to sell its stake in Caeli to Mekar at a bargain price. 201 

148. As a consequence of breaching Article 9(9) of the CEPTA, Respondent must adequately 

compensate Claimant for the damages it caused. Such compensation must situate the 

investor in the financial position it would be in if the wrongful acts had never occurred.202 

Hence, compensation shall be calculated by assessing the difference between what the 

investor actually owns and what the investor would have owned if Mekar had respected 

the CEPTA.203 

149. In this regard, it will be demonstrated that: (I) Respondent must compensate Claimant with 

the “fair market value” of its investment; and (II) Respondent cannot benefit from a 

reduction of the quantum of compensation.  

I. RESPONDENT MUST COMPENSATE VEMMA WITH THE “FAIR MARKET VALUE” OF ITS 

INVESTMENT 

150. In light of Respondent’s liability, Claimant is entitled to receive full compensation for the 

damages caused. Its assessment must be in accordance with the “fair market value” 

standard, incorporated by means of the most favoured nation clause contemplated in the 

CEPTA. 

151. Article 9(7) of the CEPTA provides a most favoured nation clause (“MFN Clause”) which 

demands that each Contracting Party shall treat investors of the other Contracting Party no 

less favourably than it treats investors of a third country. In this sense, if a treaty with a 

third party contains provisions that are more favourable to the investor than those of the 

basic treaty, such provisions may be extended to the beneficiary (the investor), even when 

a different standard has been expressly agreed.204  

 
201 Annex IX, L. 1945; Facts, ¶63. 
202 Talsud, ¶12.51. See also: Gemplus, ¶12.51; Kardassopoulos, ¶¶533-534; Petrobart, ¶78; MTD, ¶238; Myers, 

¶315. 
203 Lemire, ¶244. 
204 Maffezini, ¶¶38-64. See also: Fortese, PP. 563-565. 
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152. In this regard, several tribunals have recognized the possibility of invoking the most 

favoured nation clause to replace standards of compensation.205 Particularly, in the case 

CME, the tribunal used such clause to import a more favourable definition of compensation 

from another BIT. After finding the Czech Republic liable, the tribunal allowed the 

replacement of the criterion of “just compensation” provided in the Czech Republic-

Netherlands BIT by the “fair market value” standard contained in the Czech Republic-

United States BIT.206  

153. In the instant case, the MFN Clause enables the importation of the “fair market value” 

approach provided in the Arrakis-Mekar BIT207 since it is a more favourable standard to 

compensate Claimant than the “market value” approach provided in the CEPTA.208 The 

difference between both treaties lies on the amount of valuation methods that could be 

considered by the Tribunal. 

154. On the one hand, the “fair market value” must be understood as the price at which property 

would change hands between hypothetical willing and able buyers and sellers, acting at 

arm’s length in an open and unrestricted market, when neither is under compulsion to buy 

or sell and when both have reasonable knowledge of the relevant facts.209 So as to calculate 

what is the “fair market value” of a specific breach, three valuation methods are typically 

used: the “market value” approach, the “cost” approach and the “income” approach.210 

155. On the other hand, the “market value” approach provided in the CEPTA is not a standard 

of compensation but a way of calculating the “fair market value” standard. In other words, 

it is one of the valuation methods available in order to calculate the “fair market value”. 211 

Thus, while the “fair market value” standard encompasses all the different approaches of 

calculating compensation, the “market value” represents just one of these approaches.212  

156. In this regard, the “fair market value” also assumes that neither party to the transaction is 

under compulsion to sell in order to exclude distress sales when assessing the valuation.213 

 
205 IISD, P. 18. 
206 CME, ¶493. 
207 Arrakis-Mekar BIT, LL. 3089-3094. 
208 CEPTA, LL. 3020-3021. 
209 CME, ¶493. 
210 Saunders and Skilton, P. 202.  
211 The “income” approach provides an indication of value by converting future cash flow to a single current value 

and the “cost” approach uses the economic principal that a buyer will pay no more for an asset than the cost to 

obtain an asset of equal utility. International Valuation Standards, PP. 30, 36.  
212 Saunders and Skilton, P. 202. 
213 Wöss et.al. P. 260. 



 

36 

Thus, it is intentionally distinct from the “market value” because the former considers the 

economic principles of free and open market activity, whereas the latter simply refers to 

the price of an asset in the marketplace. 

157. In the current case, by invoking the MFN clause, the “fair market value” standard should 

be imported since it would assess a more favourable price for compensation in comparison 

to the “market value” standard. The Tribunal would highly benefit from the adoption of 

the “fair market value” standard as it would allow for an integral assessment that better 

reflects the compensation owed to Claimant. It is undoubtable that taking into 

consideration all available methods would result in a more favourable treatment for 

Claimant  

158. As it was previously demonstrated, Respondent forced Vemma to sell its stake due to the 

path of progressive abuses it perpetuated.214 Mekar left no other option to Claimant, but to 

sell it for the price of USD 400,000,000 which was significantly lower than the offer 

received by the third party, Hawthorne Group.215 This denoted there was a compulsion to 

sell. Hence, the market was neither free nor open since Respondent abusively impeded 

Claimant’s opportunity to sell to a bona fide bidder. Moreover, the compensation should 

take into consideration the value of the investment prior to Respondent´s breaches and 

shall not exclude the additional damages caused to it.  

159. Overall, compensation must be granted according to the “fair market value” standard, by 

virtue of the MFN Clause and in light of the evident compulsion to sell that existed. Thus, 

Claimant requests USD 700,000,000 arising from Respondent’s violations. 

II. RESPONDENT CANNOT BENEFIT FROM A REDUCTION OF THE QUANTUM OF 

COMPENSATION 

160. Respondent seeks to avoid its duty to compensate by alleging Claimant’s contributory fault 

and its own economic crisis.216 However, Vemma must be duly compensated and thus the 

Tribunal shall not reduce compensation. 

 
214 Facts, ¶63. 
215 Facts, ¶56. 
216 Response, ¶¶22-23. 
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161. It will be demonstrated that Respondent cannot benefit from a reduction of the quantum of 

compensation because: (A) Claimant did not incur in a contributory fault; and (B) 

Respondent’s economic crisis should not be taken into consideration. 

A. Claimant did not incur in a contributory fault  

162. Respondent seeks to unreasonably shift the blame for the damages caused against 

Claimant. To this end, it requests the reduction of compensation by alleging Vemma’s 

contributory fault for the mismanagement of its investment.217 Nevertheless, Mekar was 

solely responsible for the damages suffered by Vemma.  

163. Contributory fault embodies a restrictive and exceptional interpretation.218 In this sense, 

Article 39 (Contribution to the injury) of the ILC Draft Articles sustains that only wilful 

or negligent conduct should be taken into consideration, setting a benchmark to establish 

whether a conduct is negligent enough to meet the standard.219 Tribunals have recognized 

contributory fault only in truly serious scenarios such as a “manifest lack of due care on 

the part of the victim of the breach for his or her own property or rights”.220 

164. In addition, the contribution to the damage needs to be material and significant.221 To this 

extent, in Yukos the tribunal had to determine whether the damages should be reduced.222 

For this purpose, the tribunal sustained that compensation could be reduced only in the 

case of a negligent behaviour whose contribution to the damage is material and 

significant.223 Thus, when granting the highest amount in damages in investment 

arbitration history, the tribunal sustained that the assessment of such steps needed to follow 

the criterion of reasonableness.224 

165. In the instant case, it cannot be argued that Claimant’s commercial approach caused the 

deprivation of Caeli’s value prior to Respondent’s breaches, the investment was the most 

 
217 Response, ¶23. 
218 Burlington, ¶670. 
219 ILC Draft Articles, P.10. 
220 Gemplus, ¶¶11.12-11.15. See also: Crawford, P. 241. 
221 Burlington, ¶576. 
222 Yukos, ¶415. See also: Burlington, ¶576. 
223 Yukos, ¶¶1599, 1633.  
224 Marboe, PP. 125-126. 
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profitable in the country.225 It was only after Mekar’s unlawful behavioural pattern, that it 

commenced to depreciate.226 

166. During the first three years under Vemma’s control, Caeli generated a 21% increase in 

domestic demand and a 17% increase in international revenues.227 Moreover, it was able 

to refinance its inherited debt liability at more favourable rates than those available on the 

market.228 Even more, Caeli was the only airline that successfully emerged from the oil 

price crisis, proving that its strategy was the most resistant and stable.229  

167. Furthermore, Claimant has done everything in its power to preserve the profitability of its 

business and to mitigate damages. This has been evidenced by the request to adjust the 

price caps to inflation rates,230 its numerous filings before Mekari courts,231 its petition to 

dollarize its tariffs and its request for subsidies. These actions constitute a legitimate 

reaction any company would have when watching its investment be eviscerated.  

168. In conclusion, it was Respondent who ultimately caused the destruction of Claimant’s 

investment through an accumulation of unlawful measures: the repetitive arbitrary 

treatment, the deliberate discrimination and the denial of justice. Hence, the Tribunal must 

not reduce compensation on this basis Claimant’s alleged contribution to the damages.   

B. Mekar’s economic crisis should not be taken into consideration 

169. Contrary to Respondent’s position,232 Mekar’s economic crisis is not a legitimate ground 

to reduce compensation and should not be taken into consideration by the Tribunal.  

170. Pursuant to Article 31(1) (Reparation) of the ILC Draft Articles, the responsible State “is 

under an obligation to make full reparation for the injury caused”.233 For this reason, the 

determination of the amount of compensation due for an act contrary to international law 

focuses on the illegal act itself, without considering additional factors.234 Particularly, in 

 
225 Facts, ¶30. 
226 Facts, ¶40. 
227 Facts, ¶30. 
228 Facts, ¶30. 
229 Facts, ¶34. 
230 Facts, ¶43. 
231 Facts, ¶44. 
232 Response, ¶22. 
233 Article 31(1) ILC Draft Articles. 
234 Paparinskis, P. 2. 
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order to ensure a full reparation, the quantum of compensation must be assessed without 

respect to the economic situation of the wrongdoer.235 

171.  Following this reasoning, the tribunal in Aguas del Aconquija rejected the argument made 

by the respondent to reduce the amount of compensation.236 Despite the economic and 

social crisis that occurred in Argentina in 2001, the tribunal asserted that it would be 

inappropriate to reduce the award of full compensation owed to the claimants on that basis. 

In this regard, no legal effect should be attributed to conditions of the responsible State and 

the likely consequences that compensation awards may have on it.  

172. In the present case, the economic crisis of Mekar must not be taken into consideration 

when calculating the compensation. As the wrongdoer, Respondent must bear the 

responsibility for the damages caused through its unlawful conduct. Much like in Aguas 

del Aconquija, Mekar’s economic situation shall not be considered when evaluating the 

extent of the damages. 

173. Consequently, there is no legal basis to reduce the amount of compensation relying on the 

alleged impediments deriving from the economic crisis. Hence, Respondent must be held 

fully responsible for the consequences of its actions contrary to Article 9(9) of the CEPTA.  

* * * 

174. All in all, (I) Respondent must compensate Claimant with the “fair market value” of its 

investment; and (II) Respondent cannot invoke any reductions to the quantum of 

compensation. The Tribunal must grant an adequate compensation for the manifestly 

unfair and inequitable treatment Claimant was subject to. 

 
235 Paparinskis, P. 3. 
236 Aguas del Aconquija, ¶¶8.4.2, 8.4.3. See also: Conocophillips, ¶902. 



 

 

REQUEST FOR RELIEF  

In light of the above submissions, Claimant respectfully requests this Tribunal to:  

(i) Find that it has jurisdiction over the present dispute;  

(ii) Grant the CBFI’s Submission; 

(iii) Reject the CRPU’s Submission; 

(iv) Find that Respondent treated Claimant’s investment unfairly and inequitably and 

therefore breaching Chapter 9 of the CEPTA; 

(v) Order Mekar to pay damages for up to USD 700,000,000 plus accrued interest until 

the date of full and final payment; and 

(vi) Order Mekar to reimburse Claimant for all costs and expenses associated with this 

arbitration.  

 

Submitted on September 16, 2021 by Team Vicuna 

On behalf of Claimant 

VEMMA HOLDINGS INC. 

 

 


