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STATEMENT OF FACTS 

 

[1] The parties to this dispute are; Vemma Holdings Inc. (an airline holding 

company incorporated under Boonuri Law contained a minority shareholding of 

Boonuru) as CLAIMANT and the Federal Republic of Mekar (a developing 

country that witnessed a period of prolonged political instability, characterised 

by mass migration and high regulatory intervention and late economic reforms) 

as RESPONDENT.  

 

[2] The RESPONDENT signed Boonuru-Mekar BIT in 1994 and then Boonuru-

Mekar Comprehensive Economic Partnership and Trade Agreement  (CEPTA)  

in 2014. CEPTA is the treaty regulating this dispute.  

 

[3] 2011: After being the highest bidder with a tender valuing at 800 million USD, 

CLAIMANT’s acquisition of an 85% stake in Caeli Airways was approved. The 

CLAIMANT became a shareholder of Caeli Airways with a majority of shares.  

 

[4] 2014: The CLAIMANT still owned and held its shares in Caeli Airways up to 

the date of entry into force of the CEPTA. Thus, CEPTA has regulated 

CLAIMANT's investment since 15 October 2014.  

 

[5] 2016: The Competition Commission of Mekar (CCM) started two investigations 

in violation of Mekari law, the CEPTA, unfair, and arbitrary. The fines and air-

fare caps placed by the CCM, together with Mekar’s crisis severely hurt Caeli 

Airways’ market position. 

 

[6] 2018: Despite the constant fluctuation of the currency, the RESPONDENT 

passed a decree requiring all companies operating in the country, including Caeli, 

to denominate exclusively in MON. Caeli Airways fought these illegal actions 

in Mekari courts, but the CLAIMANT was denied justice. The RESPONDENT’s 

courts were underfunded, leading to significant delays in hearing urgent matters. 
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Later, the RESPONDENT's President passed an Order, granting subsidies for 

airlines in its territory, yet denied to aid Caeli without any legitimate explanation.  

 

[7] 2019: The cumulative effect of the RESPONDENT’s unfair actions put the 

CLAIMANT in a dire financial situation. Left without any options, CLAIMANT 

began to sell its stake in Caeli Airways. Mekar Airservices later disputed the 

validity of a bona fide offer from a third party - Hawthorne Group, due to the 

Hawthorne Group’s Moon Alliance membership, and offered a significantly 

lower price for CLAIMANT’s stake in Caeli Airways. 

 

[8] 2020: The dispute over the validity of the Hawthorne offer was submitted to 

arbitration under the rules of the Sinnoh Chamber of Commerce with the seat of 

the arbitration in Sinnoh. On 09/05/2020, Mr. Rett Eichel Cavannaugh released 

the award, ruling in favor of Mekar Airservices, on the ground of odd and short 

reasoning. Immediately following the decision. Due to the revelation that Mekari 

Airservices engaged in fraud and corruption by bribing Mr. Cavannaugh, the 

CLAIMANT approached the Supreme Arbitrazh Court of Sinnograd to seek for 

setting aside the award. On 01/08/2020, the Court set aside the 9 May 2020 award 

on the grounds that the award was tainted with corruption, which violated the 

public policy of Sinnoh. Despite the award being set aside in Sinnoh, the 

RESPONDENT’s courts enforced the award on 23 August 2020. CLAIMANT 

tried to appeal this unjust decision but was ultimately forced by the outcome of 

these decisions to sell its shares at the rate offered by Mekar Airservices. 

 

[9] After a long crisis and losses with the investment, CLAIMANT sold its stake in 

Caeli Airways to Mekari Airservice due to failing to yield another buyer on 8 

Ọctober 2020. Eventually, the CLAIMANT filed a claim against 

RESPONDENT on 15 November 2020 to seek compensation for its losses under 

the CEPTA. 
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EXECUTIVE SUMMARY 

Merits  

[1]The CLAIMANT brings a claim - that the RESPONDENT treated the 

CLAIMANT's investment unfairly and inequitably and thereby breached 

Chapter 9 of the CEPTA. In addition, the CLAIMANT requests the Tribunal to 

order the RESPONDENT pay the CLAIMANT 700 million USD plus interest 

as of the date of the violation and to order the RESPONDENT to reimburse the 

CLAIMANT for all costs and expenses associated with this arbitration.  

 

Preliminaries 

[2]  The RESPONDENT raises three issues of its own - each issue taking us 

farther away from our centre of gravity. The RESPONDENT disputes the status 

of main actors in this proceedings - CLAIMANT and RESPONDENT.  

[3] First, they deny the CLAIMANT as a proper CLAIMANT due to 

CLAIMANT's corporate status. They misunderstood CLAIMANT as a State-

owned enterprise (SOE) based on the shareholding that CLAIMANT's home 

state retained in CLAIMANT. However, it is not a matter in the present 

arbitration when there is no explicit that SOEs cannot access an Investor-State 

dispute under the CEPTA and ICSID Additional Facility Rules.  

[4] Second, they deny that they did not violate Article 9.9 of the CEPTA after a 

series of breaches they have made.  

[5] Third, they propose in case the Tribunal finds they did violate Article 9.9, 

then the Tribunal should conclude they has already purchased the CLAIMANT’s 

investment at “market value” and award the CLAIMANT no compensation; in 

the alternative, the Tribunal should reduce any compensation awarded 

considering the CLAIMANT's contributory fault and the ongoing economic 

crisis in RESPONDENT territory.  

 

Amicus submissions  

[6] Two parties have agreed that the non-disputing parties can file the amicus 

submissions in the present arbitration.  
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[7] The questions about the admissibility of the amici submissions from the non-

disputing parties shall be addressed in the disputing parties' written submissions.  

[8]  The Tribunal organized the oral hearings involving the admissibility of amici 

submissions in the Jurisdiction Phase.  

  

Hearing  

[9]   Following the Tribunal’s Procedural Orders, we will address the three 

preliminary issues, the admissibility of amicus submissions and our substantive 

claim in the order following. 
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PLEADINGS 

I. THE TRIBUNAL HAS JURISDICTION OVER THE PARTIES AND THE 

SUBMITTED CLAIM 

A. CLAIMANT’s acquisition of 85% shares in Calie Airways is an 

“investment" under Article 9.1 of CEPTA (ratione materiae)  

 

[1] In 2011, CLAIMANT made an investment of 85% stake in Caeli Airways under 

1994 Boonuru-Mekar BIT.1 

[2] The CLAIMANT’s investment has continued to be protected under 2014 

Boonuru-Mekar CEPTA following Article 1.6.1 of the CEPTA. Accordingly, 

CLAIMANT’s investment has been governed by the CEPTA since the date of 

entry into force of the Agreement.  

[3] The starting point of our analysis is the definition “investment" of Article 9.1 of 

the CEPTA. The 85% stake CLAIMANT acquisited in Caeli Airways falls 

within at least the two conditions in Article 9.1: [i] general definition, [ii] 

enumerated examples2. Besides, [iii] the stake CLAIMANT acquisited in Caeli 

also qualifies  a “covered investment” under Article 9.1 of the CEPTA.  

i. The 85% stake CLAIMANT acquisited in Caeli Airways is a “kind of asset 

owned or controlled directly” by the CLAIMANT.  

[4] The opening text of the definition “investment” in Article 9.1 of CEPTA defines 

“Investment” as “every asset that an investor owns or controls, directly or 

indirectly”. 

[5] Such a term “investment” has a wide coverage. But it may comprise “every asset 

that an investor owns or controls, directly or indirectly”, certain of the more usual 

kinds of investments then being identified by way of illustration3. CLAIMANT's 

investment qualifies this part of the definition when this is well demonstrated by 

the Shareholders Agreement relating to Caeli Airways4. This Agreement 

 
1 Record, p.32, ¶26.  
2 Amto, ¶36.  
3 Saluka, ¶203. 
4 Record, p. 51.  



Memorial for Claimant  TEAM VUKAS 

14 

 

confirms that CLAIMANT owns and controls directly 85% stake in Caeli which 

is an investment in RESPONDENT territory.  

[6] In fact, the CLAIMANT's tender was accepted in January 20115 and later 

CLAIMANT’s acquisition of stake in Caeli was approved by the Competition 

Commission of Mekar6. It means that its investment was approved strongly by 

the RESPONDENT under domestic law.  

ii.The CLAIMANT’s shares in Caeli Airways satisfy all the characteristics of an 

“investment" under Article 9.1 of CEPTA.  

[7] Article 9.1 of CEPTA enumerates several characteristics and categories of 

“Investment”. The characteristics mentioned are such as the commitment of 

capital, the expectation of gain or profit, or the assumption of risk7. In addition, 

the 85% stake CLAIMANT purchased in Caeli Airways is a type of form that an 

investment may take following the categories in Article 9.1.    

[8] Firstly, there is the commitment of capital in CLAIMANT's acquisition of shares 

in Caeli as CLAIMANT’s bid valued at 800 million USD was accepted8 then 

CLAIMANT entered into a Share Purchase Agreement with Mekar Airservices 

Ltđ. to purchase an 85% stake in the company9. CLAIMANT issued a majority 

of shares in Caeli Airways. 

[9] Secondly, there is an expectation of gain or profit from the investment. If the air 

transport activities in Caeli Airways succeed then the investment would generate 

a regular return of profits for the company. Moreover, the Claimant has 

expressed its expectation to gain profit by taking advantage of the Phenac 

International Airport as would be lucrative to any investor10. This does not mean 

that the investment cannot be unccessful since the cornerstone of this criterion is 

the “expectation”, not the actual generation of profits. 

 
5 Record, p. 31, ¶24.  
6 Record, p.32, ¶25.  
7 Record, p. 73, l.2575.  
8 Record, p. 31, ¶24.  
9 Record, p. 32, ¶26.  
10 Record, p. 31, ln. 1027 
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[10] Finally, there is an assumption of risk from the investment in Caeli Airways, 

since every investment runs the risk of reaping no profit at all11. The activities of 

an airline in the aviation industry are dependent strongly on the tourism seasons. 

If the airline did not have enough passengers, or they operated a route to a place 

that did not attract them, then the capital devoted to such endeavour would be 

lossed. “Assumption” means the risks can be inferred from the nature of the 

investment without the explicit expression by the investor, because any 

unforeseeable incident that is not force majeure is also considered as a risk12. 

iii. The CLAIMANT's shares in Caeli Airways is a “covered investment” under 

Article 9.1 of the CEPTA  

[11] The text of the definition “covered investment” in Article 9.1 identifies a 

“covered investment” with various factors such as the existence of an investment 

in a Contracting State's territory, up to the date of entry into force of the CEPTA 

for those Parties13.  

[12] CLAIMANT made its investment in 2011, hence, its investment was established 

and protected under 1994 Boonuru-Mekar BIT. CLAIMANT's investment was 

still in existence up to 15/10/2014 in which the CEPTA came into force14. 

[13] Of course, CLAIMANT invested in RESPONDENT's territory when Caeli 

Airways is an airline company in the territory of Mekar, it had been even a state-

owned enterprise of the government of Mekar before15.  

[14] In general, CLAIMANT’s investment qualifies the basic elements of a “covered 

investment” under Article 9.1 of the CEPTA when its investment was made in 

RESPONDENT's territory and still in existence up to the date of entry into force 

of the CEPTA.  

 

[16] Hence, with those reasons above, the CLAIMANT has a legitimate investment 

worthy of protection under the CEPTA.  

 
11 Electrabel, ¶5.43.  
12 Salini, ¶55. 
13 Record, p. 73, ln.2566.  
14 Record, p. 83, ln.3065.  
15 Record, p. 31, ¶21.  
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B. The CLAIMANT is an “investor” under Article 9.1 of CEPTA, and a 

‘National’ under Article 2 of the ICSID Additional Facility Rules (ratione 

personae) 

[14] Under Article 9.16 of the CEPTA, only protected investors have the right to 

submit a claim. Under Article 2 of the ICSID Additional Facility Rules, the 

Centre only contemplate with disputes between a State and a national of another 

State. 

[15] Respondent disputes the Claimant’s right to submit a claim based on the fact that 

the scope of the Respondent’s consent under chapter 9 of CEPTA and the ICSID 

Additional Facility Rules does not encompass this dispute. First, the Respondent 

argues that Bonooru maintained a sizable stake in the Claimant. Second, the 

Respondent asserts that the Claimant performs the governmental functions and 

under the entrustment and/or direction of the Bonoori government. Therefore, 

the Claimant is qualified as a State-owned enterprise that is excluded from an 

Investor-to-State arbitration, and this arbitration would be State-to-State 

arbitration between Bonooru and Mekar16.  

[16] However, these objections are without merit, and the Claimant will address  three 

issues: [i] fulfillment of the treaty definition of “Investor”; [ii] the Claimant 

performs an essentially commercial function; and [iii] there is no evidence of 

effective control. 

i. The Claimant is an “Investor” under Article 9.1 of the CEPTA regardless of 

Bonooru owning a sizable shareholding. 

[17] Since the Claimant established its investment in 2011, the definition of an 

‘Investor’ was first regulated under the old 1994 Bonooru-Mekar. Article I of 

this BIT defines “Investor” as “[...] any enterprise incorporated or duly 

constituted in accordance with applicable laws in that State”. This provision set 

forth the requirement of “seat of incorporation or constitution”, which is 

equivalent to that under Article 9.1 of the CEPTA. Article 9.1 of the CEPTA 

 
16 Record, p.06. 
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adds a new requirement to become an enterprise that is “has substantial business 

activities in the territory of that Party.” 

[18] The Claimant is an airline holding company incorporated under the laws of 

Bonooru17, a party to the CEPTA. It has made an investment in the territory of 

Mekar by acquiring an 85% stake in Caeli Airways which is an enterprise in 

Mekar’s civil aviation industry18. Moreover, the Claimant has substantial 

business activities in the territory of Bonooru by owning and operating Royal 

Narnian which was chosen as the flag carrier of Bonooru.19 

[19] The definitions of an investor under both the 1994 BIT and the CEPTA do not 

exclude a state-owned enterprise from the scope of protection. They also do not 

set forth any regulation about the ownership structure of an enterprise to become 

an investor. Article I of the 1994 BIT even emphasized that an enterprise means 

any entity whether privately-owned or government-owned. The Claimant did 

satisfy all the characteristics of an investor as mentioned above. Therefore, 

whether the Bonooru government owns a 31-33% stake or later raises their 

shares up to 55%, the Claimant will not be disqualified from filing a claim as an 

investor under Chapter 9 of the CEPTA. 

[20] This argument is confirmed by the decisions of the prior tribunal. In CSOB v. 

Slovak Republic, the Tribunal decided that an amount of stock ownership of a 

State does not give that State absolute control over that enterprise20. In BUCG v. 

Yemen, the Claimant is wholly owned by the Chinese government but still 

qualified as a ‘national of another Contracting state’ and has the right to submit 

a claim for compensation21. 

ii. The Claimant performs an essentially commercial function rather than 

governmental function 

[21] The Respondent raises its objections based not only on the ownership structure 

but also assert the functions and the evidence of effective control. However, the 

 
17 Record p. 29, ¶10, ln. 932 
18 Record p. 30, ¶14, ln. 954 
19 Record, p. 29, ¶9, ln. 930. 
20 CSOB, ¶18. 
21 BUCG, ¶44. 
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following arguments will demonstrate that the Claimant is satisfied as an investor 

and a national under both these criteria. 

[22] There is no exact definition of a “national” under Article 2 of the ICSID 

Additional Facility Rules or Article 25 of the ICSID Convention. Article 25(2) 

of the ICSID Convention only declares the term ‘national’ including both natural 

and juridical person, without further explanation.  

[23] Therefore, it is essential to determine the “national” status using the Broches test 

which also includes the criteria of function and control. This test was formulated 

by Aron Broches - one of the main drafters of the ICSID Convention; because in 

today’s world the classical distinction between private and public investment, 

based on the source of the capital, is no longer meaningful, if not outdated.22 

According to the Broches test: 

“... for purposes of the Convention a mixed economy company or government-

owned corporation should not be disqualified as a national of another 

Contracting State’ unless it is acting as an agent for the government or is 

discharging an essentially governmental function."23 

[24] This test was applied in various ICSID cases, such as CSOB v. Slovak Republic, 

BUCG v. Yemen, Maffezini v. Spain. The test is a mirror image of Article 5 and 

Article 8 of the ILC Draft Articles on State Responsibilities for International 

Wrongful Acts (DARSIWA), as it affirms a non-attribution of conducts of an 

enterprise to a State, while the DARSIWA is used to demonstrate the attribution 

of conducts of an entity to a State24. In most cases, the Broches test was used 

along with the rules of ICSID Convention; however, both the ICSID Convention 

and the ICSID Additional Facility Rules are based on the same principles with 

some similar provisions, especially when providing the term ‘national’. Besides, 

the Claimant in the present case is also a mixed-economy enterprise that is owned 

partially by the Bonooru government. Therefore, it is appropriate to use the 

Broches test along with the ICSID Additional Facility Rules in the present case. 

 
22 Broches, A., The Convention on the Settlement of Investment Disputes between States and 

Nationals of Other States, Recueil des Cours, Vol. 136, 1972. 
23 Ibid.  
24 BUCG, ¶34. 
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[25] Following the first criteria in the Broches test, and in contrast with the arguments 

of the Respondent, the Claimant has discharged an essentially commercial 

function. It is considered as a governmental function if an entity's purpose or 

objectives is the carrying out of functions which are governmental in nature or 

which are otherwise normally reserved to the State, or which by their nature are 

not usually carried out by private businesses or individuals.25 The same 

perception that governmental function is what State organs normally exercised26. 

Meanwhile, commercial function is excluded from the application of Article 5, 

and is not a governmental function under the here relevant test. This is proved 

with: 1) the tendering process, and 2) the activity of providing customers 

travelling. 

[26] Regarding the tendering process, the Claimant has an intention to enter into 

Mekar’s market by commercial functions. The Claimant is an open bidder among 

three other competitors27. Its bid was selected due to the commercial merits. Not 

only being the highest bidder, but the Claimant also proposed the most 

financially attractive business model for Caeli Airways development28, by 

envisaging inter alia fleet renewal and expansion, route expansion, promising to 

sign leasing contracts for Boeing 737 aircraft on favourable terms and secure 

Caeli Airways’ membership in the Moon Alliance29. 

[27] The Claimant’s tender is independent from its home State - Bonooru although it 

would refinance for the remainder of Caeli Airways’ debt liability from the 

Bonoorian People’s Bank30. An act of refinance is a merely commercial act as 

every other commercial company. This is not an evidence that the nationalised 

bank of Bonooru offered the refinance to the CLAIMANT as a representative of 

a State. If the Claimant does not seek a loan in that bank, they can still do it at 

 
25 Maffezini, ¶77. 
26 Commentaries on DARSIWA, p. 43. 
27 Record, p. 31, ¶22.  
28 Record, p. 31, ¶24. 
29 Record, p. 31, ¶23. 
30 Record, p. 31, l. 1025. 
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other ones. Therefore, the investment through the tendering process still has a 

private nature. 

[28] Regarding the activity of providing customers traveling from Mekar to Bonooru, 

this is one of the pillars of Caeli Airways’ business model during this period. 

This is what Caeli Airways traditionally did even before the Claimant invested 

in it31. This activity is, essentially commercial, like every other airline companies 

in the same industry, and they are in no way exclusively reserved to government 

entities. In order to improve its financial position in Mekar airline market, the 

Claimant had to attract demand of the customers and gain profit, which is 

commercial in a free-market economy, for example: expanding some 

international routes to capitalize on the volcanic eruption in Mekar which attracts 

tourist interest32; or taking advantage of the geographical lovation of the Phenac 

International Airport which would be lucrative to any investor33. All of the 

strategy helps the Claimant to generate a significant cash flow34, and since the 

acquisition, Caeli turned a net profit over the whole year for the first time in June 

201435. Even though by supplying air transport for passengers from Mekar to 

Bonooru, the Claimant incurred losses in fall-winter season, but their huge profit 

in spring-summer season could cover those losses36, which is a characteristic of 

the aviation industry, and profit is precisely what make the Claimant maintain 

these routes. 

[29] The Claimant is mindful that one of its function is to operating routes for the 

remote communities to serve the mobility rights of citizen in accordance with 

Article 70 of the Constitution Act 1947 of Bonooru37. However, this is not a 

governmental function.  

[30] Firstly, this function is commercial in nature. In CSOB v. Slovak Republic, the 

tribunals stated that to determine whether the CLAIMANT exercised 

 
31 Record, ln.1074. 
32 Record, p. 33, ln. 1090. 
33 Record, p. 31, ln.1027. 
34 Record, p. 33, ln. 1100. 
35 Record, p. 33, ln,1122. 
36 Record, p. 33, ln. 1105. 
37 Article 3(h), Memorandum of Association of Vemma Holdings Inc. 
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governmental functions or not, the focus must be on the nature of these activities 

and not their purpose38. While it cannot be denied that the CLAIMANT may 

exercise the routes for remote communities as serving the public interest or 

promoting State policy, the activities of supplying airline transport for 

passengers, were commercial in nature. There are at least two other airlines in 

Bonooru split from Bonooru Air39, and they can also supply air transport for 

passengers in those remote communities without pursuing the public interest. 

Besides, companies can still gain profit from that activity, as providing traveling 

services for passengers in those remote communities is not equivalent to that 

services being free of charge40.  

[31] Secondly, even if the Tribunal considers this function as a governmental one, 

then the Claimant has discharged this function only in their home State, not in 

making and maintaining the litigious investment in Caeli Airways in the territory 

of the Respondent, which is a circumstance-specific manner when applying the 

Broches test41. In BUCG v. Yemen, the Tribunal only considered the function of 

building the international airport of the CLAIMANT related to its investment 

within the sovereign territory of the Respondent42. It is recognized by the 

Constitutional Court of Bonooru that ‘Bonooru will be able to ensure the 

utilisation of the Royal Narnian for public benefit’43; however, Royal Narnian is 

an airline separated from Caeli Airways. Royal Narnian is owned 100% by the 

Claimant44, while Caeli Airways is also owned 15% shares by Mekar45, which 

means that they have a different decision making authority, serve a separate 

function, and based terminal on two separate country. The Claimant 

acknowledge that this is the function stated in their Memorandum, but it does not 

mean that all fields of activities of the CLAIMANT were utilised to promote the 

 
38 CSOB, ¶20. 
39 Record, p. 29, l. 929. 
40 Constitutional Court of Bonooru on Mobility Rights, Annex II, p. 42 
41 Csaba Kovacs, “Attribution in International Investment Law”, Kluwer law International. 
42 BUCG, ¶44 
43 Constitutional Court of Bonooru on Privatisation of BA Holdings, p. 43, line 1496 
44 Record, p. 29, ¶10 
45 Record, p. 32, ln. 1051. 
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State policy and serve the public interest. In the Memorandum, it is also regulated 

that each objective of the Claimant should be construed independently, not 

restrict the terms of any other ones46, and it is well stated in the award that only 

Royal Narnian has been used to protect this right. 

iii. There is no evidence of effective control 

[32] “Control” is an implicit element from the second criteria of the Broches test – 

“acting as a State agent”. Aticle 8 of the DARSIWA provides a proper definition 

of “a State agent”47 as natural or legal persons acting on the instructions of the 

State in carrying out the conduct, or if persons act “under the direction or control 

of the state”.  

[33] The jurisprudence of the ICJ sets a very demanding threshold in attributing the 

act of a private entity to a State, as it requires both general control of the State 

over the entity, and specific control of the State over the particular act in 

question48. This is known as the "effective control" test. This test was first 

introduced in the Nicaragua case, and then was applied in some ICSID 

arbitration such as Hamester v. Ghana49. 

[34] In the present case, there is no evidence of effective control by the State Bonooru 

over the Claimant. This is proved with two elements: 1) There is no general 

control and direction, and 2) there is no control and direction over the particular 

act of performing the function in Caeli Airways. 

[35] Firstly, there is no general control and direction from the Bonooru government. 

Even though Bonooru government owns a sizeable stake in the Claimant, it does 

not give that State absolute control over the enterprise50.  

[36] In terms of de facto control as resulted from the decision-making authority of the 

Claimant51, there is also no evidence of control. The Board of Directors which is 

the decision-making body of the Claimant consists of 08 directors, only one 

 
46 Memorandum of Association of Vemma Holdings p. 44, l. 1536. 
47 Anran Zhang (2018), “The Standing of Chinese State-Owned Enterprises in Investor-State 

Arbitration: The First Two Cases”, Chinese Hournal of International Law, 17(4), p. 1149. 
48 Nicaragua, ¶35.  
49 Hamester, ¶179. 
50 CSOB, ¶18. 
51 Thunderbird, ¶107. 
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director is nominated from the Bonooru government but as a non-executive 

director52. This means that the representative of Bonooru only act in a non-

executive capacity in the company affairs. The Claimant is mindful that one of 

its head of Board of Directors was Miss Sabrina Blues; nevertheless, she was an 

erstwhile head of Vemma’s board of directors when being appointed in the 

Bonooru government53. Therefore, she did not hold these two position at the same 

time, and did not result in giving any instruction on behalf of the Bonooru 

government. 

[37] The Board of Directors of the Claimant pass its decisions by a majority vote in 

shareholders meetings54, and it is insufficient evidence that the representatives of 

Bonooru government controlled the dicisions by voting. The representatives of 

Bonooru just have the majority voting right ‘in some meetings’ when not all 

other shareholders attend but not in all circumstances55. Furthermore, it is not 

guaranteed that these representatives an unanimous  opinion when voting of the 

Bonooru representatives. An objective and independent judgement is one of the 

principle in the corporate governance of State-owned enterprises, which is 

summarized from the national practices56. This arguments is also supported by 

Tribunal in Foremost Tehran v. Iran, that decisions are only attributable to the 

State shareholder of a company where the adopted measures "went beyond the 

legitimate exercise of the majority shareholders” to achieve the best interests of 

the company57. 

[38] Even if the Tribunal determine that the Bonooru representatives had a majority 

voting right, it is quite common to control a business activity without owning the 

majority voting rights in shareholders meetings. Because control can be achieved 

by other ways like the supplying of technology, access to supplies, access to 

markets, access to capital, know how, and authoritative reputation58. The 

 
52 Article 152.4, Articles of Association of Vemma Holdings Inc. 
53 Record, p. 31, ln.1020. 
54 Procedural Order No.3, p.86,  ¶3. 
55 Procedural Order No.3, p.86,  ¶3, l. 3160. 
56 OECD Guidelines (2015). 
57 Foremost Tehran, ¶70. 
58 Thunderbird, ¶108. 
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government of Bonooru did not assist the Claimant in accessing to Mekar airline 

market, or use its reputation as a State to lease aircraft. The Claimant did it by 

itself as a successful bidder with the most financially attractive business model 

for Caeli Airways59, and its reputation in the Moon Alliance60. 

[39] Secondly, there is no effective control over the particular function from the 

subsidies that the Claimant received under the Horizon 2020 Scheme61. The 

subsidy may be a potential for control; however, there is insufficient evidence 

that the Bonooru made use of it, or actually exercised the control in form of any 

instruction or command62. The Claimant already outlined their plans in Caeli 

Airways from the tendering process, before receiving subsidies. Therefore, the 

Claimant can still exercise its commercial function regardless of whether it can 

receive the subsidies or not. Moreover, the Claimant stopped receiving from 

201663, while the investment existed until 2020. 

[40] Hence, the Claimant’s function is not controlled or directed by the Bonooru 

government, which results in the Claimant not being a State agent. 

C. The CLAIMANT still has the standing to file a claim despite having sold its 

investment in Caeli Airways before the date of the institution of the 

proceedings (ratione temporis)  

[41] Under international law, a Tribunal’s jurisdiction will be determined in the light 

of the situation as it existed on the date the act instituting proceedings was filed64. 

Events that take place before that date may affect jurisdiction; events that take 

place after that date do not65.  

[42] CLAIMANT filed its claim against RESPONDENT to the Centre on 15 

November 2020. Before filing a claim, CLAIMANT sold its stake in Caeli 

 
59 Record, p. 31, ¶24. 
60 Notice of Arbitration, p. 03, ¶8. 
61 Record, p. 32, ¶28. 
62 Nicaragua, ¶110. 
63 Procedural Order No.4, p. 89, ¶6. 
64 Congo, ¶26.  
65 Vivendi, ¶61.  
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Airways to Mekari Airservices on 8 October 202066. It means that CLAIMANT 

no longer owned an investment on the date of the institution of the proceedings. 

[43] There is no legal basis in ICSID Additional Facility Rules and the CEPTA treaty 

requiring CLAIMANT's continuous ownership of the investment. Hence, it is 

not mandatory for the CLAIMANT to hold the investment at the time of filing 

the claim or at the time of the institution of the proceedings.  

[44] The basis of the claim is formed by the dispute arising upon the breaches against 

the Treaty to its protected investment. It means, the only requirement is that, 

there is an investment owned and controlled by the investor at the time of the 

violable measures of the RESPONDENT, not at the time of initiating the 

proceedings67.  

[45] In the present case, the first alleged measures of the RESPONDENT started with 

their CCM investigation on Caeli Airways in 201668, and the last action was the 

enforcement of a set-aside award in August 202069. At that time, the CLAIMANT 

still held and controlled directly its investment.  

[46] Moreover, ICSID claims are at least in principle separable from their underlying 

investments. It means that the right to bring a claim will not be transferred 

automatically along with the shares70. Hence, CLAIMANT's right to bring a 

claim against RESPONDENT is separate from CLAIMANT ownership of its 

investment.  

[47] CLAIMANT’s claim against RESPONDENT is valid although CLAIMANT no 

longer owned its investment in the time of the institution of the proceedings as 

CLAIMANT still owned and held directly its investment at the time of the 

violable measures of the RESPONDENT.  

 
66 Record, p.40, ¶63.  
67 Encana, ¶118.  
68 Record, p.34, ¶36.  
69 Record, p.39, ¶61.  
70 Daimler, ¶145.  
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II. THE TRIBUNAL SHALL GRANT LEAVE TO AMICUS SUBMISSIONS 

OF CBFI AND REJECT THE SUBMISSIONS BY EXTERNAL 

ADVISORS TO THE CRPU  

[48] As confirmed in Procedural Order No.1, factors of amicus curiae submission are 

specified under Article 41(3) of the ICSID Arbitration Additional Facility Rules 

and Article 9.19 of the CEPTA71. In addition, pursuant to Article 9.20(6) of the 

CEPTA, the Tribunal is also asked to apply the UNCITRAL Rules on 

Transparency in Investor-State Arbitration to evaluate the admissibility of an 

amicus submission72.  

[49] All the criteria of an amicus submission contained in Article 41(3) are also re-

stated in Article 9.19 of the CEPTA and the UNCITRAL Rules on transparency. 

These provisions read as follows: 

“In determining whether to allow such a filing, the Tribunal shall consider, 

among other things, the extent to which: 

(a) the non-disputing party submission would assist the Tribunal in the 

determination of a factual or legal issue related to the proceeding by bringing a 

perspective, particular knowledge or insight that is different from that of the 

disputing parties; 

(b) the non-disputing party submission would address a matter within the scope 

of the dispute; 

(c) the non-disputing party has a significant interest in the proceeding. 

The Tribunal shall ensure that the non-disputing party submission does not 

disrupt the proceeding or unduly burden or unfairly prejudice either party […] 

A. The Amicus submissions of CBFI does qualify the standards under Article 

41.3 of the ICSID Additional Facility Rules and Article 9.19 of CEPTA 

[50] The Tribunal should grant leave to the CBFI’s amicus submission because it 

satisfied all the above criteria. 

 
71 Procedural Order No.1, p. 14, ln. 445. 
72 Mekar’s application to bar the amicus submission by the Consortium of Bonoori Foreign 

Investors p. 24, l. 771. 
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[51] Firstly, the CBFI’s application assists the Tribunal in the determination of a 

factual and legal issue. CBFI is the national leader in public policy advocacy73, 

hence they have special knowledge, relevant expertise, and experience in 

business and investment on a global scale in this case. Moreover, the CBFI’s 

application provides the legal framework and the business landscape of 

enterprises in Bonooru. Accordingly, all enterprises are based on free-market 

principles without direction or instruction of the Bonoori government 

irrespective of their ownership structure74.  This has not been mentioned in the 

disputing parties’ submissions and is of fundamental importance for the Tribunal 

to consider the investor status of the CLAIMANT and the nature of the dispute 

as an Investor-State Dispute. Since the standing of a mixed-economy enterprise 

should be analysed in a specific context, with the domestic laws and the domestic 

business landscape, the Tribunal can have clearer information about the 

corporate governnance and the control over an enterprise within the scope of the 

present dispute.  

[52] Even if the petition brought the same perspective, the different insight within the 

same perspective could still assist the Tribunal75, which is also explicitly 

expressed in the language of Article 41(3)(a) of the ICSID Additional Facility 

Rules through the word “or”. 

[53] Secondly, the CBFI is independent from the disputing parties. Independence is 

an implicit criterion in Article 41(3)(a), which requires that the non-disputing 

parties bring a perspective, particular knowledge or insight that is different from 

that of the Parties76. Many ICSID tribunals have also considered this to be a 

requirement to admit amicus submissions, such as in Suez v. Argentine77, 

Bernhard von Pezold and others v. Republic of Zimbabwe. In addition, Article 4 

of the UNCITRAL Rules on Transparency also set forth some threshold 

concerning the independence of a non-disputing party.  

 
73 Amicus Submission by the CBFI, p. 16, ln. 506. 
74 Amicus Submission by the CBFI, p. 17, ln. 547. 
75 Philip Morris, ¶27.  
76 Pezold, ¶49. 
77 Suez, ¶23. 
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[54] Accordingly, independence is demonstrated through 3 requirements: 

Membership, financial assistance, and financial interest. It is well stated in their 

submission that CBFI is a non-profit association, and no government, person or 

organization associated with the CLAIMANT has provided financial or other 

assistance in the preparation of this document78. Although 38 members of CBFI 

are investors in Mekar and 2 of whom are pursuing a claim against Mekar79, but 

they are just in a loosely knit with the CLAIMANT. A direct relationship should 

be in terms of financial interest and financial assistance to the CLAIMANT, 

which cannot be construed in the present case. One of its members, the Lapras 

Legal Capital, only advises the CLAIMANT on litigation funding strategies80. 

This is not equivalent that Lapras Legal Capital is a funder, and then will not 

received financial interest from the outcome of this dispute.  

[55] CBFI’s members also are not directly impacted by the alleged breaches of the 

Respondent, and do not seek for compensation from the outcome of this dispute. 

Therefore, accepting written submissions from an amicus curiae is not equivalent 

to making that person a party to the arbitration81, and does not affect the 

independence of the CBFI from the disputing parties. 

[56] Thirdly, the Applicant is in pursuit of a public interest in the subject-matter of 

the arbitration. Public interest is not a criteria in Article 41(3) of the ICSID 

Additional Facility Rules. However, Article 41(3) does not contain an exhaustive 

list of criteria, as it provides that the Tribunal shall consider those stated “among 

other things”. Therefore this Tribunal is free to address “other things” for the 

purpose of arriving at its decision82.  

[57] There is an explicit public interest in this arbitration, which is not merely because 

one of the Disputing Parties is a State but also arises from the subject-matter of 

this arbitration83, as the outcome of this dispute is likely to affect individuals or 

 
78 Amicus Submission by the CBFI, p. 16, ln. 513. 
79 Amicus Submission by the CBFI, p. 16. 
80 Amicus Submission by the CBFI, p. 16, ln. 520. 
81 Methanex, ¶30. 
82 Apotex, ¶15. 
83 Methanex, ¶49. 
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entities beyond the Disputing Parties84. Moreover, a public interst is not 

particular or professional85. It is powerfully suggested in the CBFI’s application 

that the impact of the decision, is to protect the right of foreign investors against 

arbitrary acts of another sovereign, to develop a marketplace in the Greater 

Narnian region, and to foster stronger economic growth and greater prosperity86. 

[58] Fourthly, the Applicant has a significant interest in accordance with Article 

41(3)(c) of the ICSID Additional Facility Rules. In order to establish a 

“significant interest” in the arbitration, the Applicants must demonstrate that they 

have “more than a ‘general’ interest in the proceeding.”87 It is well stated in its 

submission that the outcome of this arbitration could impact the frequent 

investors in Bonooru and have made sizeable contributions of capital in Mekar88. 

This is precisely what motivates the applicant to file an amicus submission89, 

which can directly affects its member. 

[59] Finally, the Application is within the scope of the dispute in accordance with 

Article 41(3)(b) of the ICSID Additional Facility Rules. The Tribunal can find it 

no difficult that the information of domestic laws and domestic business 

landscape in Bonooru assist the Tribunal in determining the nature of the 

investment and the status of the Claimant as a national, which are exactly the 

contentions submitted by the Disputing Parties. 

 

B. The submissions by external advisors to the CRPU bring the matters outside 

the scope of the dispute which shall be rejected 

[60] The application of the external advisors to the CRPU addressed an issue that is 

outside the scope of the dispute according to Article 41(3)(b) of the ICSID 

Additional Facility Rules.  

 
84 Apotex, ¶35. 
85 Alicia Grace, ¶53. 
86 Amicus Submission by the CBFI, p. 16, ln. 526. 
87 RFP, ¶4.6. 
88 Amicus Submission by the CBFI, p. 16, ¶9.  
89 Alicia Grace v. United Mexican States, ¶52. 
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[61] The CRPU’s application requests the Tribunal to assess the legality of the 

CLAIMANT’s investment, which is resulted from the doubts about the bribery 

issue of Mr. Dorian Umbridge. This raises a question of jurisdiction in 

determining the investment. 

[62] However, in UPS v. Government of Canada, the Tribunal admitted that questions 

of jurisdiction are not appropriate for the Applicant to file its submission. The 

disputing parties are fully able to present the competing contentions and to a 

significant degree have already done so. In this case, the RESPONDENT did not 

dispute the legal status of the investment and in fact, approved it since the 

establishment. 

[63] Not only because the disputing parties did not raised this issue, but the legality 

of investment concerning a corruption matter should also not be accepted 

because there is no such requirement of an investment to be “in accordance with 

the municipal law of the host state” in the definition of an investment under the 

CEPTA. 

[64] Therefore, it is unnecessary for the Tribunal to assess the legality of the 

investment both de jure and de facto. 

III. THE RESPONDENT BREACHED ITS FAIR AND EQUITABLE 

OBLIGATION UNDER CHAPTER 9.9 OF THE CEPTA 

[65] Article 9.9 of the CEPTA obligates Mekar to treat qualifying Bonoori investors 

fairly and equitably. Even when the Treaty does not explicitly clarifies that FET 

treatment means “treatment in accordance with customary international law”, the 

title of Article 9.9 - Minimum Standard of Treatment90 - has already confirmed 

this reference.  

[66] Based on this provision, Mekar will breach its FET obligation if it adopts a 

measure or measures constitute conducts listed in sub clause 2 and 3 of the 

Article, namely (i) Denial of Justice, (ii) Fundamental breach of due process, (iii) 

Arbitrary or Discriminatory conduct (iv) Abusive of treatment (v) Legitimate 

expectation frustration. As set forth below, Mekar failed on two counts.91 

 
90 Record, pp.76, l.2734 
91 See infra Section III.A, Section III.B, Section III.C 
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As described more fully below, Mekar’s measures in its dealings with Vemma 

invesment – Caeli Airway - unquestionably breached its obligation t treat Vemma fairly 

and equitably under the standards set forth expressly in the CEPTA. Taking Mekar’s 

specific breaches in turn order: 

 

a) Mekar acted arbitrarily when started an investigation against 

Caeli Airways with a wilful disregard of law, in a manner that 

was “shocking” and surprising. The airfare cap associated with 

the investigation was arbitrary, as it was disproprotionate in 

Mekar’ crisis, inflicted damage on Vemma without serving any 

apparent legitimate purpose. 

 

b) Mekar discriminated against Caeli Airways in favour of other 

foreign airlines in Mekar, including Star Wings and JetGreen, 

all of whom received subsidies from Mekar under Executive 

Order 09-2018 that Caeli never received. 

 

c) All measures cummulatively constituted arbitrary, putting 

undue burden on Vemma. Pricing in a deteriorating currency 

forced Caeli to set a high price but it was imposed a limitation 

of highest price without inflation rate update. Caeli needed 

financial support but Mekar refused. After failing, Vemma 

could not even resell its business to reserve its resource. There 

are ways to achieve these public purposes without inflicting 

damage on Vemma. 

 

A. THE RESPONDENT ACTED ARBITRARILY 

[67] According to Article 9.9.2(c), a Party violates its obligation to treat investor 

fairly and quitably if its conduct is arbitrary 92. In international law, the most 

common, and widely recognised threshold for arbitrary comes from the ELSI 

case, which was awarded by the International Court of Justice. In light of the 

judgement, arbitrariness is “not so much something opposed to a rule of law, as 

something opposed to the rule of law ... It is a willful disregard of due process of 

 
92 See supra Section III.3; see also Rumeli, ¶609; Lemire, ¶284. 
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law, an act which shocks, or at least surprises, a sense of judicial propriety.” 93 

Tribunals in investor – state disputes holds a similar view, and further elaborated 

this definition in various arbitral awards.  In Lemire case, arbitrariness is 

“founded on prejudice or preference rather on reason or fact”94. The EDF v, 

Romania quoted the above award, and put forth a threshold for this standard: 

a) a measure that inflicts damage on the investor without serving 

any apparent legitimate purpose; 

b) a measure that is not based on legal standards but on discretion, 

prejudice or personal preference; 

c) a measure taken for reasons that are different from those put 

forward by the decision maker; 

d) a measure taken in willful disregard of due process and proper 

procedure. 

The CCM’s investigation against Caeli Airways on 09/09/2016 took place when 

circumstances for opening an investigation under MRTP Act were not met. The measure 

was a wilful disregard of law, taken for purely arbitrary reason and had no legitimate 

basis. 

i. Investigation started by the CCM against Caeli Airways on 09/09/2016 were 

arbitrary 

Enlightened above, a measure will be considered as arbitrariness if it is “a willful 

disregard of law, in a manner that was characterized as “shocking” and surprising. 

a. The CCM’s investigation against Caeli is a wilful disregard of due process 

and proper procedure. 

[68] The Circumstances for opening an investigation was regulated in Article 2, 

chapter III: 

(2) The CCM may open an investigation into behaviour it deems 

anti-competitive, suo moto if the following circumstances are 

met: 

(a) a corporation obtains a market share greater than 50%. The 

CCM may exercise discretion in industries that require special 

attention to open an investigation where a corporation owns a 

 
93 Elettronica Sicula SpA (ELSI), ¶ 128. 
94 Lemire, ¶ 262. 
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lower market share. The use of discretion should be 

exceptionally rare; 

(b) the corporation poses a unique threat to the competition in a 

particular market; and 

(c) there is evidence the corporation's actions have, or are likely to 

in the near future, push competitors out of the market.95 

[69] According to Article 2(a), the CCM may open an investigation suo moto a 

corporation that obtains a market share greater than 50%. Meanwhile, at the time 

of the investigation, Caeli’s Airways market share in Mekar was only 43% 96. To 

start the investigation, the CCM composited the market share of Royal Narnian 

and Caeli Airway 97, which was based on no legal basis. 

[70] While the circumstances in MRTP Act refers to the market share of one solely 

corporation, Royal Narnian and Caeli Airways are two seperated companies, 

despite the fact that they are both subsidiaries of Vemma Holdings. According 

to Copperweld case, Royal Narnian and Caeli were two seperare airlines as they 

pursued seperate economic interest and having different decision-making board 

98. While Vemma held 85% stake of Caeli Airways 99, it has 100% ownership in 

Royal Narnian 100. Share holder’s meeting giving decisions and stragegy for 

Caeli Airways regularly joined by representative from Mekar Airservice – to 

whom 15% Caeli’s stake belonged to101. It must be noted that Caeli, or Vemma 

was not informed about this market share combination until the investigation 

took place. 

[71] Under Article 2(c), the CCM has never found any evidence on Caeli has, or is 

likely to push competitor out of the market. In fact, explained by the CCM Vice-

President in a circular, the desision lauching the first investment was due to the 

CCM’s concern that “foreign subsidies received by Vemma”... “enabled Caeli’s 

predatory pricing strategies”. It was a concern - purely an assumption: The 

subsidies cannot be considered as evidence under Article 2(c) in any 

circumstance. Besides this ratification, the CCM did not announced any further 

evidence on Caeli hindering competition on the domestic market. 

 
95 Record, pp.47, l.1595 
96 Record, pp.34, ¶36, l.1151 
97 Id, l.1153 
98 Copperweld, Pp. 6–10. 
99 Record, pp.32, ¶25 
100 Record, pp.29, ¶10 
101 Record, pp.33, ¶29, l.1095 
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[72] As a matter of fact, Caeli’s market share, singularly did not exceed 50%, and no 

evidence on Caeli pushing competitor out of the market was found. Hence, the 

circumstances for opening an investigation was not met. Administrative due 

process requires notification of imminent actions that impact a legal or property 

right. In addition, according to Waste Management v. Mexico (II), “a complete 

lack of transparency and candour in an administrative process” breaks due 

process obligation102. The CCM’s investigation is a wilful disregard of due 

process and proper procedure. 

b. The State’s action disregared obligations in a manner that was 

characterized as “shocking” and surprising. 

[73] Explaining “shocking” and “surprising” phrases adopted in the ELSI case, the 

Crystallex tribunal further elaborated: 

In the Tribunal’s eyes, a measure is for instance arbitrary if it 

is not based on legal standards but on excess of discretion, 

prejudice or personal preference, and taken for reasons that 

are different from those put forward by the decision maker.103 

[74] CLAIMANT recognise RESPONDENT’s discretion right, or the sole 

competence to initiate an investigation under Chapter III, Article 2(a) of the 

MRTP act. However, Tribunal must investtigate whether it was justified by 

reference to the CCM’s general "evidentiary discretion"104, or whether, to the 

contrary, such treatment was so extreme - and ultimately prejudicial to one of 

the parties - as to constitute an abuse of any such discretion. Indeed, the CCM 

abused its discretion, which shocked and surprised the CLAIMANT. 

[75] Firstly, the CCM did not inform Caeli Airways, or Vemma Holdings about the 

market share combination until the investigation took place. The Investigation 

was started against the MRTP act, which was revised to inspire investor 

confidence.105  

[76]  Secondly, the market share composition was arbitrary and capricious, as 

evidenced by the false reasons Mekar put forward to justify it. The CCM’s 

discretion was based on Caeli’s affliliation to its fellow members in the Moon 

Alliance. Secondary slot trading is a normal practice among members of air 

alliance, primarily designed to encourage inter-connecting passengers onto their 

 
102 Waste Management, ¶ 98. 
103 Crystallex, ¶ 578. 
104 Pey Casado v. Chile (I), ¶320 
105 Record, pp.30, ¶19, l. 1993 
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network. A slot trading system, where slots went to those who value them most, 

does not provide an additional source of supply for airlines at their rival’s 

hub.106 This afiliation is not illegal, and in fact is allowed in various countries, 

including America, UK107, or EU countries – those once were against this 

practice 108. Air alliances, as is slot trading, are common in the global airline 

industry, hence cannot be seen as ground for collusion. Confirmed by Aviation 

Analytics, the CCM has “arbitrarily disagree”109 with this fact. 

[77] Thirdly, up to date, the CCM has not investigated any other alliance member 

active in Mekar, alone or in combination.110 

[78] State’s discretion right must be excercised in accordance with state’s due 

dilligence. The Tribunal in Marion Unglaube v. Costa Rica held that: “Even if 

such measures are taken for an important public purpose, governments are 

required to use due diligence in the protection of foreigners and will not be 

excused from liability if their action has been arbitrary or discriminatory”.111 

[79] Enlightened above, it is clear that the investigation was a wilful disregard of due 

process of law which shocked and surprised not only Claimant, but also the 

aviation industry as a whole. According to the ELSI case, Mekar acted 

arbitrarily. 

ii. The airfare caps placed by the CCM on Caeli Airways was arbitrary 

[80] As explained in EDF and Lemire, a measure is arbitrary when it “inflicts damage 

on the investor without serving any apparent legitimate purpose”.112 Based on 

this definition, following the illegal investigation were the airfare caps, which in 

the situation of Mekar’s crisis, became arbitrary. 

[81] The CCM placed airfare caps on Caeli Airways as an interim measure. 

According to Article 4(d)(e) MRTP Act, this measure must be applied for a 

specified period of time, proportionate to the infringement committed and only 

to the extent necessary 113. The specified placing interim measure on Caeli 

Airways was never announced, nor the airfare caps remained proportionate in 

Mekar’s economic crisis. 

 
106 OECD, Competition Policy and International Airport Services, 1997 
107 Slot trading in the EU, Global competition review, pp. 30 
108 Robin Noble, EU clears way for secondary slot trading, https://www.flightglobal.com/eu-clears-way-for-

secondary-slot-trading/80992.article, accessed 01 September 2021.  
109 Record, pp.57, l.1966 
110 Record, pp.34, ¶36, l. 1159 
111 Marion Unglaube, ¶247 
112 EDF, ¶ 303; Lemire, ¶ 262 
113 Record, pp.47, l.1618 

https://www.flightglobal.com/eu-clears-way-for-secondary-slot-trading/80992.article
https://www.flightglobal.com/eu-clears-way-for-secondary-slot-trading/80992.article
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[82] At first, Vemma recognized the caps when implemented were reasonable, while 

the investigation was illegal, as it did not hurt Caeli’s profitability in 2016. 

However, until 2017, Mekar was hit by a severe crisis, Caeli Airways was unable 

to secure a steady stream. At this time, the CCM should have lifted the caps, or 

at least revise the caps with updated inflation rate when its currency – MON 

became a deteriorating currency. 

[83] Not only did the CCM require Caeli to remain its caps in MON, it also refused 

CLAIMANT’s request to revise the inflation rate.114 Mekar’s decree on MON 

denomination, together with the refusal to revise the inflation rate turn the caps 

to be arbitrary. Even when measures taken individually do not qualify as 

violations of FET, arbitrariness triggering violation of the FET standard may be 

reached by an aggregate of events.115  

[84] While neither of these conducts could have mitigated any economic crisis in 

Mekar, Caeli Airways profitability was heavily affected by the airfare caps. The 

airfare caps inflicted damage on the CLAIMANT without serving any apparent 

legitimate purpose. In light of EDF and Lemire judgement, Mekar’s measure is 

arbitrary. 

 

B. THE RESPONDENT DISCRIMINATED AGAINST THE CLAIMANT 

[85] According to Article 9.9.2(c) of the CEPTA, RESPONDENT breaches its FET 

obligation if a measure constitute a “discriminatory conduct”116. Measures are 

discriminatory if they are “clearly less favourable that those accorded to other 

investors operating under the same or similar circumstances, they intend to harm 

the foreign investor and cause actual damage, and if they are not justified by 

sufficient reasons”.117  

[86] In 2018, in a view to alleviate air carriage industry’s concerns, the President 

passed Executive Order 9-2018 granting subsidies to airlines in Mekar. Mekar’s 

refusal on granting subsidy to Caeli Airways was discriminate, as proved below. 

[87] The test of discriminatory treatment involves a three-step analysis: [i] like 

circumstance; [ii] less favourable treatment; and [iii] unreasonable 

justification.118 

i. Caeli Airways was in “like circumstance” as Star Wings and JetGreen 

 
114 Record, pp.36, l.1226 
115 Tatneft, ¶413. 
116 Record, pp.76, ln.2743 
117 Urbaser, ¶1088;  
118 Parkerings, ¶371; Total, ¶210 
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[88] In order to determine if there is discrimination in violation of the standard of the 

FET treatment, one has to make a comparision with another investor in a similar 

position (like circumstance)119. 

[89] Caeli, Star Wings and JetGreen are foreign airline,  owned by holding groups 

from a foreign country. While Caeli Airways was owned by Vemma Holdings, 

a Boonori holding groups, the other two were both owned by holding groups 

from Arrakis. All of them received subsidies from their homestates 120. Caeli, 

Star Wings and JetGreen are in the same economic or busniness sector: Air 

carriages providing air services in Mekar. 

[90] Moreover they all were affected by Mekar’s crisis. MON denomination order 

passed in 2018 required them to provide aviation service, accepting customers 

who are using rapidly deterirating currency while being forced to pay the rising 

oil and food prices for flights. Flights are booked in advanced for a long time, at 

the time that flights takes off, services cost will be much greater than ticket sales. 

ii. Mekar treated Caeli Airways less favourable than Star Wings and 

JetGreen 

[91] While granting subsidies to its competitor, mitigating the effect of the economic 

crisis, Mekar denied Caeli’s request. Star Wings and JetGreen were in a position 

to attract customers that might otherwise have gone to the Caeli when the granted 

subsidy create a proper schedule and more competitive price for customers.121 

[92] Hence, Mekar’s refusal on granting subsidy to Caeli Airways not only disrupts 

Caeli’s level playing field in Mekar’s air carriage sector, but effectively deals a 

killing blow to the foreign investors, Vemma Holding. 

iii. The Respondent’s less favourable treatment to Caeli was unjustified 

[93] The Secretary of Civil Aviation had discretion granting subsidies. However, 

according to Gosling and others v. Mauritus, even if the State enjoys the 

discretion right, it must not be exercised in non-transparent and discriminatory 

manner.122 While the specific reason for Caeli’s subsidy dismissal was never 

indicated, the discrimination ratification given by Mekar’s deputy Minister of 

Transportation was unjustified. 

 
119 Ibid, ¶ 288  
120 Record, pp.37, ¶46, ln.1257 
121 Meyers v Canada, ¶73 
122 Gosling, ¶30 
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[94] Explained in the ratification123, and once again clarified in the Response to the 

Notice of Arbitration 124, Caeli’s refusal was largely based on its priviledge 

granted by home state – Funds under the Horizon 2020 scheme. 

[95] Nevertheless, Star Wings and JetGreen, those who were in like circumstance 

with Caeli, receiced subsidies under Mekar’s program despite having received 

subsidies from Arrakis greater than Vemma received from Bonooro’s 

programme 125. Even when the other two airlines’ subsidies were one-time lump 

sum payment126, they enjoyed a more favourable privelledges from theirr home 

state. Caeli had stopped receiving subsidy from their home state since 2016, 

before the emergence of Mekar’s crisis, while those other airlines were funded 

in 2017, with an aim to alleviate the economic downturn in the region.127 

[96] Without further notice, the subsidies refusal was discriminatory and exposed 

Vemma to racial prejudice128; specifically targeted Vemma’s investments129. 

Caeli Airways was treated differently from similar cases without justification. In 

light of Saluka judgement130, Mekar has discriminated against Caeli Airways. 

C. THE OVERALL CUMMULATIVE IMPACT OF MEKAR’S MEASURES 

BREACHED FET OBLIGATION 

[97] Held by the Tribunals of El Paso, the measures examined can be viewed as 

cumulative steps which individually do not qualify as violations of FET, but 

which amount to a violation if their cumulative effect is considered.131 In light 

of this judgement, combination of all Mekar’s measures constituted arbitrary, 

putting undue burden on Claimant without serving any legitimate purpose. These 

conducts were took place under the State’s bad faith, which is the conspiracy of 

Mekar’s new government – LPM. 

[98] Following the arbitrary investigation were the airfare caps132, which in the 

situation of Mekar’s crisis, heavily affected Caeli’s situation. Pricing in a 

deteriorating currency forced Claimant to set a high price but Claimant was 

imposed a limitation of highest price without inflation rate update. Claimant 

needed subsidies to support in crisis but Respondent refused in a discriminatory 

 
123 Record, pp.37, ¶46, ln.1261 
124 Response to notice of arbitration, pp.08, ¶15, ln.256 
125 Id. 
126 Record, pp.89, ¶07, ln.3302 
127 Id. 
128 Waste Management Inc., ¶98, Methanex, ¶274 
129 LG&E, ¶147 
130 Saluka, ¶313 
131 El Paso, ¶ 515 
132 See Supra, Section III.A(ii) 
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manner.133 Seeking for judicial review of the CCM’s airfare caps, Caeli’s justice, 

however was adjourned by a significant delay in hearing in Mekari Court.  

[99] Left with an investment that had severely depreciated in value, Vemma obtained 

a buyer to cut its losses. Instead of allowing to cut its losses, Mekar denied the 

offer Claimant got from another party134. 

[100] A breach of the fair and equitable treatment standard has been found in respect 

of conduct characterized by "arbitrariness" and of “subjective bad faith”135. The 

measures taken by Mekar must be seen as elements in the cumulative treatment 

of Vemma for “what seems to have been the intended purpose” 136. The intended 

purpose in this case is pulling Vemma out of Mekar’s Market. 

[101] With the economy in freefall, the LPM was elected back, blamed the “crisis of 

catastrophic proportions” on the privatisation program and vowed to return the 

country to the Mekari people137. The declaration was not a hearsay, it was a 

public statement, and indeed, Mekar propaganda later on was based on this 

annunciation. The Mekari government shelved large parts of its ongoing 

privatisation programmes and multiple enterprises in the tourism sector were re-

nationalized. Many foreign investors pulled out of Mekar’s market 138. The next 

pulled out foreign investor, aimed by State’s series of conducts was Vemma. 

[102] The pattern of bad faith conduct was sufficiently serious and persistent, Mekar’s 

conducts were discriminatory, arbitrarily, continuously unappropriate and 

disproportionate. The interests of Vemma was affected, Caeli Airways heavily 

depriciated in value. There was a failure in these circumstances to pay adequate 

regard to how those interests ought to be duly protected. In Rompetrol Tribunal 

view, this pattern of wrongful conducts incured Mekar’s international 

responsibility for breaching its obligation under an investment treaty to accord 

FET treatment to Vemma.139 

[103] It is fully recognised that the Respondent has their right to regulate in their 

territories in order to achieve legitimate public policy objectives. Stated by the 

LG&E Tribunal, “it can generally be said that the State has the right to adopt 

measures having a social or general welfare purpose”. However, “the measure 

must be accepted without any imposition of liability, except in cases where the 

 
133 See Supra, Section III.B 
134 Record, pp.39, ¶57, ln.1345 
135 Genin and others, ¶367 
136 Rosinvest, ¶612 
137 Record, pp.35, ¶41, ln.1201 
138 Id. 
139 Rompetrol, ¶278 
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State’s action is obviously disproportionate to the need being addressed”. 

Embaraced the same opinion, tribunals of Lemire stated that a host State only 

has the “sovereign right to pass legislation” ... “for the protection of its public 

interests‟ to the extent that “they do not provoke a disproportionate impact on 

foreign investors”.140  

[104] In this case, Mekar’s conducts were disproportionate: None of these measures 

could have mitigated the economic crisis in the State. In addition, there are ways 

to achieve these public purposes without depriving Vemma’s investment. 

Hyperinflation, or currency deterioration could not be solved by governmental 

interference but by improving human life including periodically update inflation 

rates.141 

IV.  THE APPROPRIATE STANDARD FOR CALCULATING THE 

COMPENSATION AMOUNT IS FAIR MARKET VALUE (FMV) 

A. FMV is the appropriate standard to fully compensate the injured investor 

under customary international investment law 

i.  FMV is applied in situation to fully compensate the investor 

[105] Under international investment arbitration, responsibility of a state arises from a 

lawful or unlawful government conduct that causes harm to a foreign investor or 

their investments142. In the case of an unlawful government conduct, Chorzów 

seeks to put the victim at the hypothetical position to be compensated by the 

following principle: “The essential principle contained in the actual notion of an 

illegal act – a principle which seems to be established by international practice 

and in particular by the decisions of arbitral tribunals – is that reparation must, 

so far as possible, wipe out all the consequences of the illegal act and re-

establish the situation which would, in all probability, have existed if that act 

had not been committed”143. The ILC Articles, following Chorzów Factory, 

 
140 Lemire, ¶285 
141 Gonzalo Huertas, Policy Brief: Hyperinflation in Venezuela: A Stabilization Handbook, 2019, pp.7 
142

 Sabahi. p. 95 [Borzu Sabahi, Noah Rubins, and Don Wallace, Jr., Investor-State Arbitration, Oxford University 

Publisher, 2019].  
143

 Chorzów Factory, ¶125. 
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specify that compensation “must cover any financially assessable damage 

including loss of profits insofar as it is established”144.  

[106] This “full compensation” approach has been adopted by many arbitral tribunals, 

put in the Vivendi tribunal’s words: “Based on these principles, and absent limiting 

terms in the relevant treaty, it is generally accepted today that, regardless of the type of 

investment, and regardless of the nature of the illegitimate measure, the level of 

damages awarded in international investment arbitration is supposed to be sufficient 

to compensate the affected party fully and to eliminate the consequences of the state’s 

action”145. 

[107] Under the concept of full compensation or full reparation, FMV is a commonly 

quoted standard "internationally recognized" definition, in the case CMS Gas 

Transmission Co. v. Argentina: “[.....] the price, expressed in terms of cash equivalents, 

at which property would change hands between a hypothetical willing and able buyer 

and a hypothetical willing and able seller, acting at arm's length in an open and 

unrestricted market, when neither is under compulsion to buy or sell and when both 

have reasonable knowledge of the relevant facts”146. Relying on the Tribunal in 

Compañía del Desarrollo de Santa Elena, S.A. v. Costa Rica, that the FMV of an asset 

should be assessed "by reference to its highest and best use"147; accordingly, 

RESPONDENT is entitled to recover the value of CLAIMANT’s respective shares in 

Caeli Airways, put to its highest and best use, or in other word, the remaining 700 

million USD of the stakes to make the investment sale 1.1 billion. 

[108] The RESPONDENT breaching the fair and equitable treatment in CEPTA as 

presented previously in the Third Submission, entails an unlawful conduct incurred by 

the State of Mekar. Therefore, the Tribunal should calculate damages under the 

Chorzow formula and must grant full compensation to Vemma for the losses that were 

caused. These losses include the difference between the sale of the investment 

 
144

 Article 36, ILC Draft. 
145

 Vivendi, ¶8.2.7. 
146

 CMS, ¶402. 
147

 Compañía del Desarrollo de Santa Elena S.A, ¶70. 
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calculated under the FMV standard and under the Market Value (MV) standard which 

the RESPONDENT claims to be applied, and relevant interest of that amount148.  

ii. The FMV standard under customary international law is widely applied in 

cases exist cumulative breach of FET treatment 

[109] In the CMS case, the Tribunal decided that “the cumulative nature of the breaches” 

in that case was “best dealt with by resorting to the standard of fair market value. 

[.....], it is not excluded that it might also be appropriate for breaches different from 

expropriation if their effect results in important long-term losses”149, awarding the 

investor the difference between the fair market value of the investment and the residual 

value of the investment following the wrongful State act. 

[110] The Enron tribunal arrived at a similar conclusion and relied on the fair market 

value standard. It indicated that: “On occasions, the line separating indirect 

expropriation from the breach of fair and equitable treatment can be rather thin and in 

those circumstances the standard of compensation can also be similar on one or the 

other side of the line. Given the cumulative nature of the breaches that have resulted 

in a finding of liability, the Tribunal believes that in this case it is appropriate to apply 

the fair market value to the determination of compensation”150. 

[111] Given the analysis of a cumulative breach of FET treatment consisting: (i) the 

arbitrary airfare caps resulted after the anti-competitive investigations; (ii) the 

discriminatory refusal to grant Caeli’s subsidy to recover after the 2017 economic crisis; 

(iii) the undue delay for an urgent interim measure hearing; (iv) the unreasonable 

inflation rates applied to the loan offer; (v) the denial of Caeli’s stakes offer to 

Hawthorne despite meeting the requirements for a bona fide third party offer; and, (vi) 

the enforcement of a Tribunal award rendered on grounds of corruption; compositely 

driving CLAIMANT to a long-term losses during the years. FMV then becomes the 

appropriate standard. 

 
148

 Claimant’s Notice of Arbitration, ¶29-30, p. 5. 
149

 CMS, ¶410. 
150

 Enron, ¶363. 
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iii. The FMV standard under customary international law prevail CEPTA’s 

compensation clause 

[112] The Tribunal in Devas v. India finds that “it should apply the standard language 

of reparation as set out in the Chorzów Factory case. In particular, the Tribunal finds 

that the phrase, "market value" used in Article 6 of the Treaty does not preclude reliance 

on these well-recognized and standard descriptions of what should be determined when 

deciding quantum or value of what was, in this case, unlawfully taken without 

compensation at the time”151. This case grant the Tribunal discretion to decide on which 

standard is applied, despite of the BIT between the two States already carrying a 

compensation clause since “any adverse impact on value of such governmental actions 

shortly ahead of any taking must be disregarded”152, and applying the MV standard 

under the BIT is equal to compensate base on depreciated amount, not meeting the 

international requirement of compensation as “the purpose of the compensation must 

be to place the investor in the same pecuniary position in which it would have been if 

respondent had not violated the BIT”153.  

[113] Establishing the valuation date in this case is relatively essential since the 

valuation date of FMV standard is far different from MV standard, making the 

calculated amount depreciated. This obliges the Tribunal to define the valuation date to 

re-establish the situation which existed before its internationally wrongful act was 

committed, namely the situation prior to well termed as status quo ante – the peak of 

1.1B USD by November 2016 without going under any harmful measures taken by 

Mekar. 

[114] This consists in examining the investor’s actual financial situation and comparing 

it with the one that would have prevailed had the unfair and inequitable act never been 

committed154. As explained in the Lemire case: “The damage suffered by Claimant can 

thus be defined as the difference between a real “as is” value of [the investment] – what 

 
151

 Devas, ¶205. 
152

 Ibid, ¶198. 
153

 Lemire, ¶149. 
154

 P. Dumberry, The Fair and Equitable Treatment Standard. A Guide to NAFTA Case Law on Article 1105, 

Wolters Kluwer, 2013, pp. 301-302 
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the investor now actually owns – and a hypothetical “but for” value – what the investor 

would have owned if the host State had respected the BIT”155. Specifically, in this case, 

if applied the MV standard, the valuation date would be the date of sale of investment 

to Mekar Airservices, i.e. April 2021, after a series of unlawful conducts by Mekar. 

However, if the State of Mekar hadn’t conducted the measures listed in the above 

submission, Vemma’s investment – Caeli might have the chance to recover its dire 

financial situation at the time without witnessing such a bankruptcy emergence.  

[115] Therefore, FMV standard should be applied since its calculating method and 

valuation date helps CLAIMANT exclude the adverse impact on its value by 

RESPONDENT measures. 

B. FMV is integrated as a more favorable standard from the Mekar – Arrakish 

BIT under the Most Favored Nation (MFN) Treatment  

[116] Under the MFN clause, several Tribunals have agreed on the concept of 

integration of a third treaty commitment on compensation156.  

[117] In the presented case, the compensation standard under Article 9.21 of the Mekar 

– Bonooru CEPTA is MV standard, while the standard under Article 13 of the Mekar – 

Arrakish BIT is FMV – a much more preferable standard compared to MV, as analysis 

above with MV valuation date and method leading to a 700 million USD loss of 

Vemma’s investment sale price. Evidences are presented that Arrakish investors have 

been consistently awarded compensation for FET violations under the FMV standard 

from Article 13 of the BIT.  

[118] Therefore, the Tribunal should applied the FMV as a result of a more favorable 

treatment under CEPTA’s MFN clause such that CLAIMANT is not discriminate 

against other foreign investors whose rights are violated by Mekar. 
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PRAYER FOR RELIEF 

The Claimant respectfully requests the Tribunal to adjudicate and declare that: 

1. The Tribunal has jurisdiction over the parties and the submitted claim; 

2. The Tribunal shall grant leave to amicus submissions of CBFI and reject the 

submissions by external advisors to the CRPU; 

3. The Respondent Breached Its Fair and Equitable Obligation Under Chapter 9.9 of the 

CEPTA; 

4. Fair market value is the appropriate compensation standard.. 

On behalf of the Claimant 

Team Vukas 

 

 

 


