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STATEMENT OF FACTS 

 

Parties to the Dispute 

1. Both the Parties are placed in the Greater Narnian region, in the Eastern Ocean, 

covering 7.9 million square kilometers, accounting for 31% of the Aslanian continent 

and encompassing 11 independent nations. 

2. The Federal Republic of Mekar (‘Mekar’ or ‘The Respondent’) is situated at 

approximately 1,600 kilometres south of the Commonwealth of Bonooru (‘Bonooru’). 

It is a country experiencing a period of lengthy political instability marked by 

widespread flight out of the nation and resource exploitation by several occupying 

powers. The Mekari Mon (‘MON’) is its national currency. 

3. Bonooru is a developing archipelagic State with 109 islands, totalling 895 square 

kilometres, located far north in the region. Vemma Holdings Inc (‘Vemma’ or ‘The 

Claimant’), is an airline holding corporation based in Bonooru, a State which currently 

holds a 55% share in the corporation since March 2021. In order to ensure the 

liberalization of trade and investment and foster strong economic relationships with 

Bonooru, Mekar signed a BIT in 1994 (‘the Bonooru – Mekar BIT’), which was replaced 

in 2014 by the Comprehensive Economic Partnership and Trade Agreement (‘the 

Bonooru – Mekar CEPTA’).  

4. In 2011, Vemma has purchased shares of a Mekari airline under the Share and 

Purchase Agreement with Mekar Airservices and operated in the territory of the 

Respondent.  

Background 

5. After suffering losses as a result of the 1973 and 1979 oil crises, the Civil Aviation 

Authority (‘CAA’), converted Bonooru Air's parent company, BA Holdings, into an 

arms-length firm in order to improve profitability. On 19 December 1984, Bonooru Air 

was separated into three airlines at the same time among them the Royal Narnian 
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which became Bonooru’s flag carrier, which is owned and operated by Vemma, the 

successor of BA Holdings. 

6. Mekar’s civil aviation companies until 2003 were Aer Caeli and Caeli Airways (‘Caeli’). 

Until 1994, both State-owned corporations had a statutory monopoly, the former on 

national routes and the latter on international flights. In 2003, the two airlines were 

merged to Caeli Airways.  

Caeli’s Privatisation 

7. Shortly after the merger, Caeli’s financial situation started to become instable. The 

Ministry of Civil Aviation in Mekar, therefore, issued Decree F-0056 on 14 February 

2004, extending government assistance to the airline. In 2005 and 2006, Mekar 

amended the decree to add debt forgiveness, tax and fee deferrals, and industry-

specific types of help, such as fuel subsidies, to the list of allowed infusions. 

8. However, Caeli's situation worsened as a result of the 2008 financial crisis. After the 

midterm elections, which took place in November 2008, the Labourers’ Party of Mekar 

(‘LPM’) parliamentary majority was shattered. Soon after, the Ministry of Finance 

issued a policy Statement classifying Caeli Airways as acceptable for privatisation after 

the International Monetary Fund decreased Mekar's growth forecast for 2009 by 2.8 

percent. 

9. In 2009, the new legislature updated Mekar's Monopoly and Restrictive Trade Practice 

Act in order to boost investor trust, which called for the establishment of the 

Competition Commission of Mekar (‘CCM’), an independent and autonomous 

enforcement body. 

The Claimant’s Investment 

10. In January 2010, Caeli Airways' privatisation was prioritised due to its perilous financial 

situation. The successful third attempt was launched in September 2010.  

11. The Claimant has offered the most financially advantageous business strategy and on 

5 January 2011, Vemma’s proposal for 800 million USD was accepted. The Chairperson 

of Mekar's Committee on Public Utilities Reform was a vocal supporter of Vemma's 

offer, who found its ties to Bonooru advantageous for Mekar’s economy.  
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CCM Investigations 

12. Caeli's quick rise grabbed the CCM's notice, prompting a suo moto probe of its 

operations (‘The First Investigation’). The CCM announced its intention to investigate 

whether Caeli used predatory pricing methods to stifle competition on the domestic 

market in a news release on 9 September 2016. As a result, Caeli Airways' airfare was 

capped as a stopgap measure by the CCM to prevent it from making supra-competitive 

profits in the future.  

13. By the end of August 2018, the CCM had completed its First Investigation into Caeli 

Airways' business activity and produced a lengthy report on the findings, which 

resulted in a 150 million MON fine. 

14. In December 2016, a group of Mekari members in Greater Narnia filed a new 

complaint with the CCM, claiming that Caeli's activities rendered it nearly hard for 

them to break into the market tied to Phenac International Airport, Mekar’s capital 

city airport. This resulted in a second inquiry into Caeli's business practices by the 

CCM, which this time focused on price undercutting on specific routes to and from 

Phenac International Airport (‘The Second Investigation’).  The CCM finished the 

Second Investigation on 1 January 2019, and further fined Caeli with 200 million MON. 

Economic Crisis 

15. In March 2017, Mekar experienced a currency crisis, due to the MON’s decrease in 

late 2016, which was blamed on poor investor mood, government involvement with 

the central bank, and tariff threats from trading partners. Mekar's fiscal and current 

accounts were both in deficit due to its high foreign-currency debt. 

16. The LPM was re-elected to a parliamentary majority in November 2017, and many 

foreign investors pulled out of Mekar’s market. The new government adopted 

multiple measures permitting bailouts to State-owned or controlled enterprises, 

mainly in the hydrocarbon sector, in December 2017, as the macroeconomic situation 

in Mekar was in free fall. 
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17. Mekar's government issued a decree on 30 January 2018 forcing all enterprises 

operating in the country to offer goods and services denominated entirely in MON, in 

order to stabilize the national currency and avoid the economy’s collapse. 

Subsequently, Caeli asked the CCM to lift the interim airfare limitations it has been 

subjected to, emphasising the necessity to boost its fares in light of rising inflation, 

now that ticket costs are designated in MON. Caeli's plea was denied by the CCM, 

which reasoned that the interim restrictions could not be lifted until the investigation 

was completed, and that interfering with inflation rates was beyond its jurisdiction. 

18. The President signed Executive Order 9-2018 on 25 September 2018, allowing airlines 

to receive subsidies for each Mekari citizen travelling on board. The Secretary of Civil 

Aviation was given discretion in granting subsidies under the Order, and awarded 

subsidies to several airlines, including Star Wings and JetGreen, which were owned by 

holdings from Arrakis. 

Arbitral Proceedings 

19. In November 2019, Vemma Stated its desire to sell its shares in Caeli. Vemma received 

a bid for the entirety of Vemma's shares in Caeli Airways from Hawthorne Group LLP, 

which has subsequently been rejected by Mekar Airservices.  

20. Mekar Airservices filed a request for arbitration with the Sinnoh Chamber of 

Commerce (‘SCC’) Arbitration Institute on 11 February 2020, after failed negotiations 

between the two parties with regards to the Hawthorne Group LLP offer. This request 

was submitted under the SCC Arbitration Rules and Article 48 of the Shareholders’ 

Agreement. After the Parties were not able to decide on a single arbitrator, the SCC 

Secretariat nominated Mr. Rett Eichel Cavannaugh, and on 9 May 2020 a ruling was 

made in favour of Mekar Airservices, subsequently to a fast-tract procedure. It held 

that the Claimant failed to provide a bona fide third party offer as per Article 39 of the 

Shareholders’ Agreement, as Hawthorne Group LLP was in direct connection to the 

Claimant through their common membership in the Moon Alliance. 

21. In spite of the Claimant’s request for arbitration to the Supreme Arbitrazh Court of 

Sinnograd on 9 May 2020 which resulted in the award being set aside, the Mekar High 
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Commercial Court recognised and enforced the award on 23 August 2020. This 

decision was not affected by Vemma’s appeal, which was dismissed on 25 September 

2020. 

Resale of Caeli back to Mekar and the Initiation of the Current Proceedings 

22. On 8 October 2020, the Claimant sold its Caeli interest to Mekar Airservices for 400 

million USD. On the same day, the Claimant filed a notice of arbitration against Mekar 

under the CEPTA, seeking reimbursement for its losses. 
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SUMMARY OF ARGUMENTS  

 

A. JURISDICTION 

23. The Respondent submits that the Claimant does not satisfy the criteria outlined in 

Chapter 9 CEPTA or the ICSID AF RULES. The Claimant does not fall under the definition 

of an ‘investor’ under Chapter 9 of the CEPTA because it is a State-Owned Enterprise. 

The Claimant performs activities that are governmental and its nature as an SOE 

creates arbitration that is State-State, to which the Respondent has not consented. 

This is further supported by the Broches Test. Hence, the Tribunal does not have 

jurisdiction and the Claimant holds no legal standing to bring the arbitration claim in 

front of the Tribunal.  

 

B. AMICI SUBMISSIONS 

24. The External Advisors of the CRPU’s amicus submission meets all of the requirements 

under the ICSID AF Rules. They are independent of the disputing parties. They 

introduce a new perspective and insight through their involvement with the Caeli 

acquisition, they address a matter within the scope of the dispute and they hold a 

significant interest. The Tribunal should grant leave to the amicus submission of the 

External Advisors.  The CBFI’s amicus submission does not meet the three criteria 

under the ICSID AF Rules, and their submission should not be granted leave. 

Additionally, there is evidence of partiality and connection to the Claimant. 

 

C. CEPTA ARTICLE 9.9 VIOLATIONS 

25. The Respondent submits that the Tribunal must find that the Respondent’s actions 

cumulatively or individually do not violate CEPTA Article 9.9(1), (2) and (3) Minimum 

Standard of Treatment. The Tribunal must appreciate that the majority of the actions 

implemented on behalf of the State of Mekar are, in the eyes of a reasonable person, 

appropriate and necessary.   
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D. APPROPRIATE COMPENSATION STANDARD 

26. The Respondent argues that it owes no compensation to the Claimant. If the Tribunal 

disagrees, then the award should be calculated based on the ‘market value’ of 

Claimant’s investment. The Respondent has already paid the ‘market value’ of 400 

million USD when purchasing the Claimant’s stake in Caeli.    
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ARGUMENTS 

 

A. JURISDICTION 

I. The Tribunal does not have Jurisdiction under Chapter 9 of the CEPTA nor the ICSID 

AF Rules to hear the claim. 

27. Jurisdiction refers to the power of a Tribunal to entertain a proceeding and concerns 

its competence to adjudicate a particular case. This is supported by Blue Bank:  

 

‘matters that are decisive for purposes of establishing jurisdiction, 

such as whether a particular Claimant qualifies as an investor or 

whether an investment falls under the protection of the relevant 

treaty, must be proven at the jurisdictional stage.’1 

 

28. Respondent seeks to argue that the Claimant does not qualify as an ‘investor’ and that 

the ‘investment’ does not fall under the protection of CEPTA Article 9 and the ICSID AF 

Rules. 

 

1. The Tribunal does not have jurisdiction due to lack of consent by the Respondent 

 

29. The Tribunal does not have jurisdiction because of a lack of consent. The Respondent 

has consented only to arbitration of investor-State disputes and not State-to-State 

disputes. The jurisdiction of the current Tribunal cannot be based on an arbitration 

clause built within an investor-State contract. The current arbitration is a State-to-

State dispute.  

 

30. This is confirmed by A11Y2 ‘where there is no consent to arbitrate certain disputes 

under the basic Treaty, an MFN clause cannot be relied upon to create that consent 

unless the Contracting Parties clearly and explicitly agreed thereto.’ 

 
1 Blue Bank, para 73.   
2 A11Y, para 104.  
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31. Similarly, the Tribunal in Philip Morris3 held: ‘any limitations on consent contained in 

a BIT constitute limitations on the scope of the Tribunal’s jurisdiction. Procedural 

preconditions [...] limit State’s consent to jurisdiction.’ 

 

32. Although the CEPTA agreement acts as a guideline when understanding the nature of 

an ‘investor’ who can be protected by investment treaty provisions, this is applicable 

for investor-State disputes and not State-State disputes.  

 

2. The Tribunal does not have personal jurisdiction (ratione personae) and subject-

matter jurisdiction (rationae materiae) 

 

33. The Tribunal does not have personal jurisdiction. This type of jurisdiction is available 

for disputes  

‘between a contracting State (or any constituent subdivision or agency 

of a Contracting State designated to the Centre by that State) and a 

national of another contracting State.4’  

 

34. The Tribunal also does not have subject-matter jurisdiction, which is ‘any legal dispute 

arising directly out of an investment.’5 

 

35. The ratione personae and ratione materiae requirements need to be met according to 

CEPTA Chapter 9. CEPTA Article 9.16(1) States that an arbitral claim can be submitted 

by ‘an investor of a Party on its own behalf’6. The ratione personae and ratione 

materiae requirements are not met by the Claimant since it does not qualify as an 

‘investor’.  

 

36. Under CEPTA Article 9.1(a), an ‘investor’ means: 

 
3 Philip Morris, para 35.  
4 Venezuela US, para 75. 
5 Mera para 135, Casinos para 195. 
6 CEPTA, p 79, line 2855.  
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‘a natural person with the nationality of a Party or an enterprise with 

the nationality of a party seated in the territory of a party that seeks 

to make, is making or has made an investment in the territory of the 

other Party’7.  

 

37. The two elements of a dispute under this definition for the current Tribunal are 1) 

‘natural persons/enterprise’ and 2) ‘investment’. An ‘investment’ is further defined as  

‘every asset that an investor owns or controls, directly or indirectly, 

that has the characteristics of an investment, including such 

characteristics as the commitment of capital or other resources, the 

expectation of gain or profit, or the assumption of risk.’ 8 

 

38. The Claimant does not fall under either the definition of an ‘investor’ or performed an 

‘investment’ through the CEPTA. This is because of its nature as an SOE.  

 

3. The Claimant is an SOE that fails to meet the criteria outlined in the Broches Test, 

and its claim should be deemed as that a ‘State’ and not of an ‘investor’. 

 

39. While there is no unanimous definition of an SOE, it can be described as ‘any 

commercial enterprise predominantly owned or controlled by the State or by State 

institutions, with or without separate legal personality.’9 The raison d’être of an SOE 

is that it carries out an economic activity for the public interest. 

 

40. The Claimant, due to its nature as an airline holding company incorporated10, qualifies 

as a commercial enterprise since its identity as an enterprise allows for it to benefit 

from profit, while also performing lawful conducts of business. The type of conduct 

that the Claimant engages in is governmental, even with its nature as a commercial 

enterprise because it performs governmental activities.   

 
7 CEPTA, Chapter 9, Section A, p 73. 
8 CEPTA, page 73, para 2575. 
9 Paulsson.  
10 Facts, p 29, para 10. 
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41. Through this, the elements of ‘commercial enterprise’, ‘predominantly owned or 

controlled by the State or State institutions’, ‘carrying out an economic activity’ and 

‘for the public interest’ are fulfilled by the Claimant that characterise it as an SOE. 

 

42. Aaron Broches confirmed that an SOE State, which in the present arbitration is the 

Claimant, is only entitled to standing before the centre given that it meets two main 

criteria. The first is that the SOE was not ‘acting as an agent for the government’ and 

the second is that the SOE was not ‘discharging an essential governmental function’11 

 

43. These two factors are reflected by the ILC Draft Articles on State Responsibility12 

where the attribution of the ‘conduct of a person’ is to a State where the person. The 

ILC Articles are applicable since they are considered to be ”the most authoritative 

statement of law, a codification of customary international law13”  

 

ILC Article 514: ‘is empowered by the law of that State to exercise elements of 

governmental authority... provided the person... is acting in that capacity in the 

particular instance’ 

Also, ILC Article 5: States that ‘the purposes for which’ powers are to be exercised are 

‘[o]f particular importance’ when deciding whether a governmental authority has been 

exercised. 

 

44. The Claimant’s conduct can be attributed to that of an entity ‘acting as an agent for 

the government’.  It also continues to perform the functions that its previously State-

owned predecessor did. This refers to Bonooru Air15, which was a national carrier and 

a monopoly civil airline. The Royal Narnian16, owned by Vemma and the Claimant’s 

other subsidiaries received substantial State aid under the Horizon 202017 scheme 

 
11 Broches. 
12 ILC Articles p 43. 
13 Crawford(a), p 134; RWE, para 399.  
14 ILC Artices p 43, para 2. 
15 Facts, p 29, para 9, line 930. 
16 Facts, p 29, para 11. 
17 Facts, p 32, para 28. 



   
 

12 
 

which makes it profitable. Vemma’s subsidiaries create routes that are profitable for 

Bonooru in creating better flight connections, even if this priority may result in losses 

for its subsidiaries and their routes in other States18, such as Mekar. Hence, the 

Claimant’s actions are largely based on behalf of Bonooru’s aims as a State.  

 

45. The claimant is ‘discharging an essential governmental function’. Following the 

restructuring, Vemma’s Board of Directors is now replaced by government 

functionaries, with its functions also including paramilitary activities19. This clearly 

highlights that the Claimant performs essential government functions for Bonooru. 

Additionally, it further facilitates a special purpose of the government in accordance 

to mobility rights even prior to the arbitration: 

‘air travel serves a unique purpose in Bonooru compared to other 

nations around the globe. Without modern air travel, most of our 

citizens could not move between our islands or even leave the 

islands for another nation.’20 

 

46. The Claimant fails to meet the criteria under the Broches Test, hence why its claim 

should be considered that of a ‘State’ and not the claim of an ‘investor’.  

 

47. A State in itself cannot qualify as a ‘national of another Contracting State’. While 

investment treaties are available to Claimants that are SOE’s, an SOE ‘cannot qualify 

as an ‘investor’ when its claim arises from activities that the SOE has undertaken in a 

governmental capacity, where the conduct would be attributable to the State and/or 

immune from the jurisdiction in foreign courts.’  

 

48. In BUCG21, the Respondent argued a similar stance that the Claimant did not have 

standing. However, while the Tribunal was satisfied that the company was State-

owned, it was building a new international airport terminal, which was defined as a 

 
18 Phenac Business Today Podcast Transcript, p 55. 
19 Facts p 40 para 65. 
20 Constitutional Court of Bonooru on Privatisation of BA Holdings (excerpts) pg 43 para 56. 
21 BUCG, Tribunal’s Analysis (2).  
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purely commercial activity. Additionally, in Banka, Tribunal found the dispute to be 

investor-State so long as the activities of the SOE are ‘commercial in nature’.  

 

49. The Ministry of Transport also nominated one of its officials for the position of a non-

executive director on the board22. Additionally, as mentioned in PO4, Bonooru is the 

only governmental shareholder in Vemma, with no other shareholder having more 

than a 7% stake23. Vemma Holdings clearly maintain governmental conduct, and not 

commercial for Bonooru, as established on public interest grounds for facilitating 

social mobility rights. It does not maintain activities that are commercial in nature 

since it seeks to advance governmental aims that are protected by statute within the 

State’s Constitution. 

 

50. Although the Claimant may submit that the level of ownership is not a reliable 

indicator of the level of control due to the decision-making power that is unevenly 

shared among the shareholders, this does not hold true in Vemma’s case. The head of 

Vemma’s Board of Directors at the time of its submissions of the purchase bid was 

also the Secretary of Transport24 and Tourism of Bonooru, indicating a clear influence 

of a representative member of the Bonoori government. Additionally, Vemma’s Board 

of Directors passes decisions through a majority vote25 of over 50% at regular 

meetings, including those for electing directors. Bonooru’s representatives are not 

only present for every meeting, but also form a majority of voting members when not 

all of the other shareholders are in attendance26. By understanding this approach, it is 

evident that the Claimant is not only a State-owned company but also a State-

controlled company.  

 

51. The Claimant has 100% ownership in Royal Narnian27 and is a leading airline that 

created the Moon Alliance, which means that it has influence in deciding which airline 

 
22Memorandum of Association of Vemma Holdings Inc. p 46 para 152.4. 
23 PO4, p 89, para 2, line 3275. 
24 Facts, p 31, para 23, line 1020. 
25 PO3, P 86, para 3. 
26 PO3, p 86, para 3, line 3160. 
27 Facts, p 29, para 11, line 935. 
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can also join the organisation, such as Caeli Airways. Additionally, Royal Narnian’s 

predecessor Bonooru Air, was the national carrier and monopoly civil airline of 

Bonooru, alongside being State-owned28. Bonooru’s constant shareholding of both 

airlines throughout their existence highlights the State’s involvement within the 

enterprise, and evidently reforming the nature-based on governmental decisions and 

needs, as discussed with the second criteria of the Broches Test.  

 

52. The Claimant’s main activities in Bonooru prior to the arbitration also involved 

supplying connections across regional routes to the remote islands29 of the State due 

to public importance. This is heavily protected within Article 70 of the Constitution of 

Bonooru30, where it assigns special importance to the mobility rights of its population 

and enforces a positive obligation on the State to make sure that essential 

transportation is provided to the population living in remote areas.  

 

53. A70(2): ‘Bonooru shall ensure that every citizen is guaranteed travel to and from its 

many islands.’31 

 

54. National Ferry Workers Union v Bonooru32:  

 

‘By including the words ‘shall ensure’ in the Constitution, the drafters 

signaled their intention not only to protect citizens of Bonooru from 

government interference but also to have the government provide them 

a right that is easily denied by our country's unique geography. This does 

not mean though that all travel within, and outside, Bonooru must be 

provided free of charge as would be the logical end of the Applicant’s 

argument.’ 

 

 
28 Facts, p 28, para 6. 
29 Facts, p 28, para 5. 
30 Constitutional Court of Bonooru on Privatisation of BA Holdings (excerpts), p 43, para 56. 
31 Constitution Act of Bonooru, 1947, p 41. 
32 Constitutional Court of Bonooru on Mobility Rights (excerpts), p 42, para 25. 
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55. People’s Council of the Island of Kyoshi v Bonooru33-: 

‘Article 70 imposes positive obligations on the State to enable citizens’ 

mobility through the archipelago’ 

‘That applies not only to boat travel […] but also air travel’ 

 

“The Court is satisfied that the government has ensured that there are 

protections for our citizens’ access to mobility. The provisional 

Memorandum of Association of Vemma Holdings Inc., the primary successor 

to BA Holdings, ensures that Royal Narnian will continue to operate routes 

to remote communities. The airline, as the flag carrier, will also continue to 

enjoy subsidies under Bonoori law for flights offered on routes of significance 

to the mobility of disparate communities. Combined with Bonooru’s 

continued, although a minority, participation through Vemma Holdings Inc., 

we are sufficiently convinced that Bonooru will be able to ensure the 

utilisation of the Royal Narnian for public benefit.” 

 

56. In a Statement given by the Prime Minister prior to the privatization of the airlines, 

the government indicated their aim to maintain involvement with the Royal Narnian, 

owned wholly by the Claimant. 

‘Our government plans to maintain a significant interest in Bonooru Air 

and always will. Bonooru Air’s intended successor will be directed to 

ensure that it operates routes to our most remote islands, regardless of 

profitability’34 

 

57. It is submitted that the Claimant has met all of the criteria of an SOE. Within the 

definition of an ‘investor’ given by CEPTA, there is only reference to a natural person 

or an enterprise, but does not refer to or include contracting parties that are 

‘government-owned’ or ‘State-enterprises’.35 These are both terms that classify the 

Claimant. However, specific treaty provisions in similar cases refer to ‘State’ or 

 
33 Constitutional Court of Bonooru on Privatisation of BA Holdings (excerpts), p 43. 
34 Facts, p 29, para 8. 
35 Feldman, pp 24–35. 
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‘government owned’ for greater certainty and clarity, in order to achieve an 

‘avoidance of doubt’.36 This is evidenced in the ASEAN FTA, which has a provision for 

greater certainty37.  Such steps are not taken in the CEPTA provisions, ensuring that 

Vemma does not fall under the definition of an ‘investor’, and cannot bring forward 

its claim through this treaty because of a lack of reference to State/government 

companies and their disputes.  

 

58. Given that the Claimant’s conduct is attributable to the State, it should be prevented 

from qualifying as an ‘investor’, as supported by the previous differentiation between 

governmental and commercial conduct. This is further supported by Article 9.2 of the 

CEPTA, regarding the scope, where ‘claims may be submitted by an investor under this 

Chapter only in accordance with Article 9.16, and in compliance with the procedures 

set out in the Articles herein.’38 Since Vemma does not qualify as an investor under the 

chapter, it does not fall within the scope of the CEPTA.  

 

59. This is evident through the definition of ‘investment’ under which only refers to assets 

owned and controlled by a private investor, and not a State-: 

‘Investment means every asset that an investor owns or controls, 

directly or indirectly, that has the characteristics of an investment, 

including such characteristics as the commitment of capital or other 

resources, the expectation of gain or profit, or the assumption of risk.’ 

 

60. The Tribunal needs to seek precedence from UNCITRAL arbitrations where the sole 

determining factor in those disputes is the agreement of the parties.  The agreement 

between the parties within CEPTA was for investor-State disputes. In this case, Mekar 

has not provided its consent to a State-to-State arbitration under the CEPTA. 

 

 
36  ASEAN-FTA ch 11, art 2 fn 3  
37 ibid. 
38 CEPTA p73, line 2605. 
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61. Romak39‘[...] an investment will consist of whatever the contracting States have 

decided to label as such in the treaty they have concluded. Operating under the 

UNCITRAL Rules, this Arbitral Tribunal does not need to engage in a discussion of the 

interplay of the ICSID Convention and the instrument providing consent to arbitration.’ 

 

62. Considering the ICSID AF Rules, The Claimant’s governmental capacity is to be 

established under the definition of ‘investment’ and make it evident whether Vemma 

has invested in Mekar in such a manner. While some of Caeli’s functions included the 

development of international air travel, it also referred to domestic connections 

between Bonooru and Mekar. As previously discussed, these connections were mainly 

profitable40 to Bonooru and less so for Mekar, which is explained with the supporting 

arguments of the nature of the purpose of Bonooru’s involvement in Mekar.  

 

63. This reiterates the submission that the Claimant’s activities were performed for 

governmental purposes to achieve Bonooru’s aim, further aligning it with its identity 

as a State-owned and State-controlled enterprise.  

 

64. In conclusion, the Claimant does not constitute an investor but is a State. Its activities 

are governmental functions and not of a commercial nature. This creates a situation 

of a State-to-State arbitration, to which the Respondent has not consented. Hence, 

the Tribunal does not have jurisdiction and the Claimant holds no legal standing to 

bring the claim under the Tribunal.  

 

B. AMICI SUBMISSIONS 

I. The Tribunal should grant leave for the amici submission of the External Advisors 

65. The Tribunal should not grant the leave sought for filing the CBFI’s amicus submission 

but should instead grant leave sought for filing the External Advisors’s amicus brief.  

 

 
39 Romak, para 205 
40 Phenac Business Today Podcast Transcript, p 55. 
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66. An amicus or a ‘friend of the court’ 41 is a way for external third parties42, to formally 

participate in the arbitral proceedings. A Tribunal may obtain some usefulness by an 

amicus brief. For instance, the Tribunal in Biwater Gauff43 found ‘the Amici’s 

observations useful’ and that ‘their submissions have informed the analysis of claims 

[...] and where relevant, specific points arising from the Amici’s submission are 

returned to in that context.’ 

 

67. The Tribunal in Methanex44, for the first time acknowledged that it had the authority 

to admit an amicus submission, and relied on Article 15(1) of the applicable UNCITRAL 

Arbitration Rules 1976: ‘conduct the arbitration in such manner as it considers 

appropriate’ In Glamis Gold45, the Tribunal emphasised the need for an amicus brief 

to actually ‘bring some sort of perspective, knowledge or insight that is different from 

that of the disputing parties’. 

 

1. The External Advisors bring in a perspective, particular knowledge, or insight that 

is different from that of the disputing parties.  

 

68. Article 41(3) ICSID AF Rules specifies the three criteria that the Tribunal would have to 

consider when deciding whether to grant leave for amicus submissions 

a. “the non-disputing party submission would assist the 

Tribunal in the determination of a factual or legal issue 

related to the proceeding by bringing a perspective, 

particular knowledge, or insight that is different from that of 

the disputing parties; 

b. the non-disputing party submission would address a matter 

within the scope of the dispute; 

c. the non-disputing party has a significant interest in the 

proceeding.” 

 
41 Blackaby and Richard, p. 258. 
42 Alexandrov and Carlson, p. 50. 
43 Biwater Gauff, para 392.  
44 Methanex, para 3. 
45 Glamis Gold, para 286.  
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69. The above-mentioned requirements are similar to the FTC’s, besides the mention of 

the public interest factor. However, the question regarding Tribunals, and hence will 

also be examined in this case.  

 

70. Article 4(1) UNCITRAL Transparency Rules, 2013, with the applicability consented to 

by the parties46, also provide some guidance to Tribunals in considering granting leave 

for an amicus submission. 

 

a. the extent to which the amicus brief would assist the Tribunal 

in determining a factual or legal issue related to the 

proceedings by bringing a perspective, particular knowledge 

or insight that is different from that of the disputing parties; 

and 

b. whether the potential amicus has a significant interest in the 

proceedings 

 

71. Based on the ICSID AF Rules, the criteria listed in Article 41(3) will be proven to have 

been met by the External Advisors:  

‘the non-disputing party submission would assist the Tribunal in the 

determination of a factual or legal issue related to the proceeding by 

bringing a perspective, particular knowledge, or insight that is 

different from that of the disputing parties;’ 

 

72. These criteria additional valuable information that can assist the Tribunal when 

making its decision. The External Advisors bring a unique vantage point in not only 

highlighting the economic climate of Mekar but are also able to do so from a 

personalised standpoint regarding one of the main entities in question, Caeli 

Airways47. They were directly involved as advisors with regards to the privatisation, 

 
46 Article 9.20(6) CEPTA, p 82, line 3010. 
47 Submission of External Advisors of CRPU, p 19, line 625. 
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liquidation, and restructuring of Caeli Airways. This position allows the External 

Advisors to bring in different factual knowledge of the acquisition, compared to any 

other party, because of not only their close links but also impartial participation. They 

bring in salient data regarding the nature of the transaction between Vemma Holdings 

and Mekar. 

 

73. The amici are able to build on the public interest in the subject matter, especially 

regarding the allegations involving Mr. Dorian Umbridge, the Chairperson of the 

Committee who is said to have received bribes in order for Vemma to obtain rights in 

Caeli Airways48. This is an insight that cannot be provided by either of the disputing 

parties in a neutral manner, hence bringing in a piece of different knowledge and 

insight. The Claimant may argue that both parties to the dispute agreed against the 

allegations, however, PO3 only States that the Constitutional Court of Bonooru has 

taken the case of allegations against Mr. Dorian Umbridge as their own.  

 

74. The CBFI on the other hand brings in no new perspective or insight that is different 

than that of the disputing parties. They only bring in information on the business 

climate of Bonooru and the Greater Narnian region.49 However, this is all information 

that can be inferred from the agreed Statement of facts between the disputing parties. 

he CBFI claims to have intended to provide context on ‘the nature of the aviation 

industry in Bonooru, and the impact of uncertainty on access to capital in Greater 

Narnia50 ‘. It is also claimed that the CBFI ‘represents firms of vastly different sizes that 

play different roles in the Mekari economy ‘51. However, there is no supporting 

evidence that uncertainty in the business framework will have negative consequences, 

or at least no further explanation is given by the CBFI regarding that assertion.  

 

 
48 PO3 p 87 para 14. 
49 Amicus submission by the consortium of bonoori foreign investors P 16, para 8. 
50 Amicus submission by the consortium of bonoori foreign investors, p 17. 
51 ibid. 
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75. Hence, the External Advisors fulfil the first criteria by providing information directly 

relating to the acquisition, where the CBFI fails to do so and therefore, does not meet 

this criterion.  

 

2. The External Advisors address a matter within the scope of dispute  

 

76. Since the Respondent has objected to jurisdiction, an NDP will be able to file 

submissions on jurisdictional issues since it would still be considered within the scope 

of the dispute.  

 

77. Some of the matters addressed within the amicus brief of the External Advisors 

include the method through which the amici were elected, highlighting the 

transparent procedure that took place in Mekar throughout the Caeli acquisition, the 

tasks that the amici had performed through their role as advisors, which provides 

clarity on the auditing of the acquisition, and also addresses the importance of the 

Tribunal in considering public interest grounds for investor-State arbitration, and the 

impact that its decision could have.52  

 

78. Given that the Respondent seeks to argue that the Tribunal does not have the 

jurisdiction to hear on State-State arbitration claims, the matter covered in the amicus 

brief on Tribunal’s maintenance of authority in investor-State disputes is still within 

the scope of the case. This is further strengthened by the fact that the External 

Advisors are directly able to provide input on the Caeli acquisition by Vemma, which 

is one of the main sources of conflict within the case in deciding its legality. 

 

79. The CBFI on the other hand introduces no new matters of importance regarding the 

dispute. There is no reference to the Caeli acquisition within their amicus brief. They 

further seek to argue the ‘standing in ISDS is intrinsically tied to the Claimant’s 

commercial activities alone‘.53 However, it has already been established that the 

 
52 amicus submission by external advisors to the committee on reform of public utilities, p 19. 
53 Amicus submission by the consortium of bonoori foreign investors pp 16, 17. 
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Claimant’s activities are performed within a governmental capacity, and not 

commercially conducted. They also assert that ‘deviation from international norms 

facilitating the participation of State-linked enterprises in commercial activities will 

have negative consequences.’ 54 But the Respondent has already evidenced within the 

submissions regarding jurisdiction that the Claimant is more than a company linked to 

the State, it is also owned and controlled by Bonooru, with its activities acting as an 

extension of the State.  

 

80. In Bear Creek, the Tribunal rejected an amicus brief from an NDP which simply 

described international law and public policy considerations relevant to investments 

of the respective industry. The Tribunal also held that ‘the most important criteria is 

[...] whether the applicant’s submission would assist the Tribunal. 55’ 

 

81. The CBFI has also included that within Bonooru’s business climate, its entities are 

supported through free-market principles ‘without direction or instruction of the 

Bonoori government, irrespective of their ownership structure.’ 56 This is proved to be 

false considering that Vemma Holding is not only directed by governmental aims of 

social mobility and access to transportation, but its structural makeup is State parties, 

even prior to the arbitration, as previously established, where a substantial number 

of shareholders are connected to the State.  

 

82. Hence, while the External Advisors address matters within the scope of the dispute, 

such as its relevance to Caeli acquisition and the power of the Tribunal only within 

investor-State disputes, the CBFI bring in no subjects that are important to the dispute, 

and those that are even remotely connected have been proved to be false by the 

Respondent.  

 

3. The External Advisors have a significant interest in the proceeding 

 

 
54Amicus submission by the consortium of bonoori foreign investors p 17. 
55 bear creek. 
56 Amicus submission by the consortium of bonoori foreign investors p 17. 
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83. In terms of the last criterion, the NDP must show that it has more than just a ‘general’ 

interest in the proceedings, and must highlight that the outcome of the arbitration 

could have a direct or indirect impact on the aims or principles that it acts on behalf 

of or hopes to defend. 

 

84. As the External Advisors have Stated they do possess a general interest in ‘promoting 

fair business practices‘in Mekar57. But their interest goes beyond this, given that they 

had also acted as interveners in the past in disputes concerning approval for 

privatisation projects. Determination of the legality of the acquisition by Vemma of 

Caeli Airways also affects the anti-corruption changes made in Mekar. As Stated in 

their brief, the Amici are ‘impacted by financial operations’ since they ‘regularly advise 

potential investors in prospecting opportunities in Mekar.’ 58 

 

85. In Phillip Morris59, the Tribunal held that ‘in view of the public interest in the case, 

granting the [applications] would support the transparency of the proceedings and its 

acceptability by users at large’, and that the amicus submissions are useful when 

making decisions because of the ‘particular knowledge and expertise of [...] qualified 

entities’. 

86. The External Advisors have a significant ‘public interest’ in the proceedings60 This 

relates to the allegations61 against Mr. Dorian Umbridge, as mentioned previously, and 

also the transparency that the amicus brings to the dispute. This contrasts the 

partiality to the Claimant within the CBFI’s amicus brief submission.  

 

4. The CBFI is not sufficiently independent from the Claimant, resulting in a conflict of 

interest 

 

87. The CBFI is not sufficiently independent from the Claimant, and therefore their amicus 

brief cannot be considered due to an existing conflict of interest.  

 
57 Amicus Submission of the External Advisors of the CRPU p 19, line 635. 
58 ibid. 
59 Philip Morris, para 39. 
60 Suez.  
61 PO3, p 87, para 13. 



   
 

24 
 

 

88. The CBFI is evidenced62 to be biased towards Vemma through their involvement with 

Lapras Legal Capital, SRB Infrastructure, and Wiig Wealth Management Group, with 

the last two entities being CBFI members pursuing claims against Mekar under CEPTA 

Chapter 9.  

 

89. Lapras Legal Capital is already connected to the Claimant since it is Advising Vemma 

on funding strategies in regard to its claim against Mekar. Both Vemma and LLC are 

members of the CBFI. Additionally, as Stated under the CBFI’s ‘Amicus Brief 

Submission Guidelines,’, ‘members of the CBFI’s Executive Committee cannot 

participate in discussions or votes in relation to a dispute in which they have a conflict 

of interest. Such a conflict is presumed to exist when an Executive Committee member 

‘is a party to the case or has a direct financial interest in the outcome of the case’, 

under PO3. 

 

90. A conflict of interest is evidenced by Executive member having a direct financial 

interest in the decision of the case. The CBFI has however allowed that Executive 

Committee member Horatio Velveteen, CFO of Lapras Legal Capital is capable of 

voting in regard to the amicus submission against Mekar in support of Vemma’s claim 

because ‘Lapras’ activities in relation to this dispute were restricted to advising Vemma 

in respect of potential litigation funding and funders.’ 63  

 

91. This raises serious doubts on the impartiality of the amici and its members in regard 

to disputing parties since there is a direct association with the Claimant, who benefits 

from Mr. Velveteen’s supporting vote. It is a clear indication that the CBFI’s amicus 

brief indirectly indicates its support for Vemma in the dispute. The Tribunal in Von 

Pezold/Border64 found that the ‘independence of an applicant was an implicit criterion 

of admissibility under Article 37(2)’. Additionally, in Eli Lilly an amicus brief application 

was to ‘disclose whether or not the applicant has any affiliation, direct or indirect with 

 
62 PO3, para 12 
63 PO3, p 87, para 12. 
64 Von Pezold/Border, para 88.  
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any disputing party to infer that an amicus needs to be independent of the disputing 

parties.’ 65. 

 

92. The Claimant’s membership alongside Lapras’ supporting vote in the amicus brief and 

their involvement by acting as Vemma’s advisors against Mekar is a clear impediment 

to the independence of the amicus brief. 

 

93. The CBFI’s amicus submission should not be granted leave as it does not meet the 

three criteria under the ICSID AF Rules. They bring in no new perspective that is not 

already available, they do not address a matter within the scope of the dispute, and 

they do not have a significant interest. Additionally, there is evidence of partiality and 

connection to the Claimant. The External Advisors on the other hand not only meet all 

the ICSID AF Rules criteria but are also independent of the disputing parties. Hence, 

the Tribunal should grant leave to the External Advisors.  

 

C. CEPTA ARTICLE 9.9 VIOLATIONS 

I. The Respondent did not violate the FET standard outlined in CEPTA Article 9.9 

94. The Claimant contends that the actions of Mekar, individually or collectively, breached 

CEPTA Article 9.9. The Respondent strongly disagrees and submits that all the actions 

of the Respondent have been complied with CEPTA Article 9.9 and have been fair and 

equitable.  

 

95. CEPTA Article 9.9 creates an obligation to provide a Minimum Standard of Treatment 

to investors investing in both parties. It further clarifies, under paragraph 2, the 

following may lead to a breach of FET:  

 

‘A Party breaches the obligation of fair and equitable treatment (…) 

if a measure or measures constitute: 

i. denial of justice in criminal, civil or administrative proceedings; 

 
65 Eli Lilly, section D.  
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ii. fundamental breach of due process, including a fundamental 

breach of transparency, in judicial and administrative proceedings; 

iii. arbitrary or discriminatory conduct; 

iv. abusive treatment of investors, such as coercion, duress, and 

harassment; 

v. a breach of any further elements of the fair and equitable treatment 

obligation adopted by the Parties in accordance with Article 9.22.’66 

 

96. The article does not refer to customary international law standards; hence, our 

evaluation should conform closely to the treaty text read in accordance with the 

VCLT,67 to which the Claimant and the Respondent are parties. The Tribunal should 

not be concerned with applying the minimum standard of customary international 

law.68 

 

97. Furthermore, the Tribunal’s finding in FET ‘cannot be reached in the abstract; it must 

depend on the facts of the particular case’69. In the present case, the factual record 

clearly indicates that Vemma’s rights under the treaty have been preserved and in no 

instance breached. As a result, the Claimant here fails to establish that Mekar violated 

any part of the FET standard, and fails to show that FET was violated as a whole. 

Rather, 1) The First and the Second CCM investigation comply with CEPTA provisions, 

2) Mekar requiring all companies to trade in MON did not breach CEPTA Article 9.9(3), 

3) Mekar did not create legitimate expectations to bail out Caeli, nor were their actions 

discriminatory and 4) Vemma was not denied justice by Mekar. 

 

1. The First and Second CCM Investigations comply with CEPTA provisions 

 

98. The Claimant argues that CCM’s investigations and interim measures breach the 

provisions of CEPTA Article 9.9(2)(b) and (c) and CEPTA Article 9.9(3).  

 
66 CEPTA, Section D, Article 9.9, p 76, line 2734. 
67 Azurix, para 364; CMS, para 284; Enron, paras 258-259. 
68 Glamis Gold, para 615; Mann, p 244 ; Sornarajah, p 411. 
69 Mondev, para 118. 
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99. To begin with, the Respondent submits that, contrary to the Claimant’s allegation, the 

CCM is an independent and autonomous body armed with an independent 

enforcement directorate.70 The MRTP created the CCM to inspire investor confidence 

and to prohibit anti-competitive behaviour. The President of the CCM, Moira Rose’s 

vision was ‘to see the CCM function as an autonomous body independent of 

government influence.’71 Which the CCM has in fact met. The CCM has acted 

independent of all government influence and autonomously takes the decision to 

investigate the companies they find to have behaved anti-competitively. As a result, 

any act of the CCM cannot be constituted as reflections of the Respondent and cannot 

breach CEPTA provisions. 

 

100. However, in case this Tribunal finds CCM’s actions attributable to the Respondent, the 

Respondent submits that the CCM followed the due process of law and has 

legitimately managed Caeli’s expectations while initiating investigations against Caeli 

Airways and their conduct was not discriminatory.  

 

CEPTA Article 9.9(3) reads: 

‘When applying the above fair and equitable treatment obligation, a 

Tribunal may consider whether a Party made a specific representation 

(…) that created a legitimate expectation, and upon which the 

investor relied (…) but that the Party subsequently frustrated.’72 

 

101. CCM, while approving Vemma’s acquisition of 85% stake of Caeli and Caeli’s 

partnership with Moon Alliance, requested for an undertaking from the Claimant 

which was duly submitted.73 However, later, as discussed below, Caeli Airways 

immensely benefited from the co-operation with its Moon Alliance partner, Royal 

Narnian and explicitly breached their undertaking submitted to the CCM.  

 
70 Facts, p 30, line 995.  
71 Facts, p 31, line 997. 
72 CEPTA, Section D, Article 9.9, p 76, line 2747. 
73 Facts, p 32, lines 1046 – 1049. 
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102. The Respondent therefore submits that a) the Respondent does not fail to comply 

with CEPTA Article 9.9(2)(b) and (c)through the CCM’s conduct and b) CCM clearly 

managed legitimate expectations of the Claimant thus, complying with CEPTA Article 

9.9(3). 

 

a. The Respondent does not fail to comply with the provisions of 

CEPTA Article 9.9(2)(b) and (c) through the CCM’s conduct 

 

103. As stated above, CEPTA Article 9.9(2)(b) and (c) protect the investors of both the States 

by creating an obligation on the State to be transparent and non-discriminatory in 

State proceedings.74   

 

104. The Claimant inherited existing discounts enjoyed by Caeli at Phenac Airport, this 

included airport services and landing navigation fees.75 Also, in 2011, Bonooru 

launched the ‘Horizon 2020’ scheme under which the Claimant received subsidies. A 

key part of this scheme was to provide recurring subsidies to companies investing in 

tourist-related infrastructure in Bonooru.76 And the fall in the fuel prices added to 

these benefits.  

 

105. As a result of the discounts enjoyed at Phenac Airport and the subsidies, Caeli was 

operating at a low production cost and managed to price tickets at a cheaper rate 

compared to its competitors. 

 

106. Furthermore, While the Claimant was acquiring 85% of the stake in Caeli Airways, it 

wished to introduce their newly acquired company to the Moon Alliance. A request 

for the same was submitted to the CCM for approval. The CCM realised, participation 

in the Moon Alliance shall prove beneficial as it will allow the airline to provide 

 
74 supra, para 2. 
75 ibid, line 1054. 
76 Ibid, lines 1076-1081. 
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improved services and customer welfare and so approved the request on 5 March 

2011.77  

 

107. However, aware of the fact that an approval of alliance may lead to coercive and anti-

competitive behaviours, the CCM requested an undertaking from Caeli Airways which 

was duly submitted. The undertaking explicitly Stated that Caeli would not engage in 

high-level co-operation on competition parameters such as prices, schedules, 

capacity, facilities and other sensitive information with the Moon Alliance members.78 

The Claimant has, however, breached this undertaking through their own conduct. 

 

 

108. It benefited from a co-operation with the Moon Alliance member Royal Narnian, 

which included lounge access, terminals, IT platforms, check-in operations and code-

sharing. Also, there is evidence of Caeli being involved in preferential slot-trading with 

Royal Narnian.79 

 

109. The benefits provided by Caeli to its customers and the cheap pricing attracted a good 

base of customers to the Claimant. The profits of Caeli increased significantly after 

such co-operation. Additionally, it captured the market share lost by its Mekari 

Counterparts.80 As opposed to its pre-decessor, which carried about 15-20% of Mekari 

passengers, now approximately 35% flew with Caeli.  

 

110. After being extremely profitable, the board representatives of Mekar Airservices 

preferred injecting the profits in outstanding debts and improving the financial health. 

However, Vemma opposed this and slashed the airfares even further81 in order to 

dominate the market. It also placed orders for new aircrafts and increased flying 

hours. As a result of these actions, by June 2016, Caeli became the only consistently 

 
77 Facts, p 32, line 1042. 
78 Ibid, line 1046. 
79 Facts, p 34, line 1155. 
80 Ibid, line 1131. 
81 ibid, lines 1136-1138. 
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profitable carrier82 and was an imminent threat to its competitors as it had the power 

to drive them out of competition. This came to CCM’s attention, and they decided to 

open investigations.  

 

111. To initiate suo moto investigations, the following conditions set by MRTP should be 

met  

 

‘(2) The CCM may open an investigation into behaviour it deems 

anti-competitive, suo moto if the following circumstances are met: 

(a) a corporation obtains a market share greater than 50%. 

The CCM may exercise discretion in industries that require 

special attention to open an investigation where a 

corporation owns a lower market share. The use of 

discretion should be exceptionally rare; 

(b) the corporation poses a unique threat to the competition 

in a particular market; and 

(c) there is evidence the corporation's actions have, or are 

likely to in the near future, push competitors out of the 

market.’83 

 

112. In the present case, Caeli in conjunction with its Moon Alliance partner, Royal Narnian 

enjoyed a 54% market share and therefore by opening investigations, CCM was 

following the due process of law.  

 

113. The Claimant argues that the market share should be calculated based on an individual 

company’s market share and not that of an alliance. However, the price crash that the 

Claimant was able to offer was due to the cooperation it was involved in with Royal 

Narnian as discussed above. Had the other subsidies or the benefits Caeli enjoyed at 

the Phenac Airport been the only reason behind Caeli’s success, Mekar Airservices 

 
82 Ibid, lines 1144,1145. 
83 MRTP, Annex V, Chapter III, p 47, line 1598. 
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would not have been in dire need to privatise Caeli in 2011. This clearly indicates that 

the co-operation with the Royal Narnian played a huge role in the risky hedging 

strategies of Caeli and its speedy expansion. Thus, showing that the co-operation was 

a high-level one. As a result, CCM was correct in considering the composite market 

share while initiating the first investigations.  

 

114. Furthermore, the interim measures of airfare caps introduced by CCM were accepted 

by the Claimant as reasonable. Hence, one can assume that the Claimant knew they 

were charging lower than expected prices and behaving anti-competitively. Later, 

when the market share of Caeli, in conjunction with Royal Narnian, fell below 40%, 

the airfare caps were removed.  

 

115. In regard to the Second Investigation initiated by the CCM, the MRTP provides that  

 

‘(3) The CCM shall open an investigation [...] where: 

(a) a complaint is brought to the CCM by a direct competitor in 

the market, and  

(b) the corporation has at least a 10% market share. 

(c) The CCM must consider whether sufficient evidence is 

brought by the direct competitor before exposing a 

corporation to a potentially costly investigation.’84 

 

116. In 2016, the CCM received a complaint from a consortium of small regional airlines in 

Greater Narnia, alleging that Caeli launched flights on specific regional routes to push 

its competitors away. They also suggest that Caeli’s activities at Phenac made it nearly 

impossible for them to penetrate the market linked to the Phenac Airport, which 

effectively became a ‘fortress hub’.85 Thus, satisfying the first condition. 

 

 
84 MRTP, Annex V, Chapter III, p 47, line 1067. 
85 Facts, p 35, lines 1170-1176. 
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117. The Claimant, to which the term ‘corporation’ used in the MRTP refers to, enjoyed a 

market share of 43%, significantly higher than the required 10% when the complaint 

was received.  

 

118. Finally, even though the Claimant argues that it did not enjoy any dominance on short-

distance routes from Phenac Airport, there is clear evidence that in 2011, the Claimant 

purchased eight and leased fifteen Boeing 737, optimal for the mid-haul journey, 

through a contract with its fellow Moon Alliance member.86 This was to capture the 

market of the 90 major regional airports around Phenac which were high-traffic 

destinations.  

 

119. This was evidential enough for CCM to initiate the Second Investigation against the 

Claimant. On finishing the Second Investigation, CCM’s report indicated  

 

‘Caeli has squeezed out concessions from Phenac 

International Airport by threatening to shift its traffic out of 

Phenac International Airport to other airports in the 

region.’87 

 

120. Squeezing is an anti-competitive act and MRTP describes it as  

‘a) squeezing, by a vertically integrated supplier, of the 

margin available to an unintegrated customer who 

competes with the supplier, for the purpose of impeding or 

preventing the customer’s entry into, or expansion in, a 

market’ 

 
86 Facts, p 32, lines 1066 – 1068. 
87 PO3, p 86, line 3175. 
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121. As a result, the Claimant’s act was in fact anti-competitive and CCM was correct in 

initiating investigations against the Claimant.  

 

122. Furthermore, after placing their bid for Caeli Airways in 2011, a member of Vemma’s 

board of directors said in an interview with Gloomberg:  

 

‘Caeli’s contracts with Phenac International Airport would 

be lucrative to any investor. (...) This opportunity offers 

unparalleled access to Mekar’s airline market to Vemma, 

one we are keen to take advantage of.’88 

 

123. Thus, clearing out their intentions to dominate the Phenac Airport and squeezing the 

market it brings since the very beginning.  

 

124. In conclusion, the Respondent submits that CCM was correct in opening the First and 

the Second Investigation against the Claimant and has merely followed the due 

process of the law. CCM has acted transparently and non-discriminately and as a result 

has complied with CEPTA Article 9.9(2)(b) and (c). Instead, the Claimant has breached 

its contractual undertaking submitted to CCM by involving in co-operation with Royal 

Narnian.  

 

b. The CCM’s conduct clearly managed legitimate expectations of the 

Claimant, thus, complying with CEPTA Article 9.9(3) 

 

125. Arbitral decisions suggest that an investor may derive legitimate expectations either 

from specific commitments addressed to it personally, for example, in the form of a 

stabilization clause,89 or rules that are not specifically addressed to a particular 

 
88 Facts p 31, lines 1027-1031.  
89 UNCTAD, p 69. 
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investor but which are put in place with a specific aim to induce foreign investments 

and on which the foreign investor relied in making the investment.90  

126. The Claimant contends that by approving the privatisation plan of Caeli Airways in 

2011, the CCM made a specific commitment addressed personally, creating legitimate 

expectations on which the Claimant relied and further associated with their Moon 

Alliance partners.  

 

127. It is the Respondent’s position that even though the CCM did approve the privatisation 

plan, it was conditional to the aforementioned undertaking provided by the 

Claimant.91 

92 

128. The act of CCM asking for such an undertaking indicated that if in future, based on the 

actions, strategies or pricing of Caeli, it appears to the CCM that Caeli has in fact been 

involved in high-level cooperation with its Moon Alliance members on competition 

parameters, then the CCM shall open investigations.  

 

129. In July 2016, the CCM released a White Paper wherein it noted that 

 

‘The disciplines of the amended MRTP Act concerning 

‘Agreements or Arrangements that Prevent or Lessen 

Competition Substantially’ are wide enough to envisage market-

disruptive agreements between two enterprises operating in 

Mekar, one of whom is a State-owned enterprise providing a 

financial contribution to the other’93  

 

130. These actions are clear indications of the intentions of CCM to investigate every 

matter in which a company is involved or appears to be involved in anti-competitive 

 
90 Glamis Gold, para 627.  
91 supra, 110. 

 
93 Facts, p 34, footnote 3. 
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behaviour. It was the responsibility of the Claimant to act within the rules of the State 

and not take reckless decisions.   

131. However, the Claimant continued to make reckless decisions and accepted an 

‘extravagant approach’94 to expansion. At the first annual shareholders’ meetings, 

representatives of Mekar Airservices cautioned the new Vemma-appointed 

management against taking an ‘extravagant approach’, given the volatility of demand 

in the region, especially in Mekar, during fall and winter months. However, 

representatives of Vemma argued that to limit expansion would mean forfeiting 

unclaimed market share.95 Thus, showing their only aim to capture the control of the 

Mekari market.  

132. The Respondent submits that the losses and fines the Claimant has faced are a 

consequence of its own actions. The CCM has acted transparently and is not 

responsible for the fact that Vemma was forced to sell Caeli, it was a fruit of their own 

doing. As a result, CCM has legitimately managed the Claimant’s expectations and has 

complied with CEPTA Article 9.9(3).   

 

2. Mekar requiring all companies to trade in MON did not breach CEPTA 

Article 9.9(3) 

 

133. The Claimant contends that the January 2018 decree of the LPM government requiring 

all companies operating in the country to offer goods and services denominated 

exclusively in MON96 breached the Claimant’s legitimate expectations based on the 

approval order in October 2017 of the government which allowed the denomination 

of airfares in USD.  

 

134. It is important for the Tribunal to consider that the value of MON began to fall since 

late 2016 due to shaky investor sentiment97 and Mekar was running into deficit. By 

 
94 Facts, p 33, line 1097. 
95 Facts, p 33 lines1095-1099. 
96 Facts, p 35, lines 1208 – 1210. 
97 Ibid, lines 1184. 
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2017, Mekar was hit by a currency crisis. Further, the IMF emphasised ‘the need to 

establish credibility in the [local] currency to avoid a debilitating economic situation.’98  

 

135. Moreover, the LPM was elected back in this freefall of an economy, who vowed to 

return country to Mekari people. The Respondent also retains the right to regulate its 

internal affairs and CEPTA provides for this right.99 Hence, to stabilize the condition of 

the State, passed the aforementioned decree.  

 

136. The Claimant was aware of the delicate situation of Mekar’s economy and the 

currency crisis and should have kept its expectations in check. As the Tribunal in Duke 

Energy100 stressed the need to consider all the circumstances:  

 

‘The stability of the legal and business environment is directly 

linked to the investor’s justified expectations. (...) To be 

protected, the investor’s expectations must be legitimate and 

reasonable (...). The assessment of the reasonableness or 

legitimacy must take into account all circumstances, including 

not only the facts surrounding the investment, but also the 

political, socioeconomic, cultural and historical conditions 

prevailing in the host State.’  

 

137. Further, in Parkerings-Compagniet, the Tribunal noted that Lithuania was a country in 

political transition and therefore,  

 

‘(...) In such a situation, no expectation that the laws would 

remain unchanged could be legitimate. An investor faced with 

this situation accepts the business risk of instability …’101  

 

 
98 Ibid, lines 1189 – 1190. 
99 Response, p.7 line 216-217 
100 Duke Energy p 340 
101Parkerings paras. 335–336. 
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138. The Respondent thus contends that the Claimant must have anticipated that some 

laws and approvals will change with the change in government and economic 

situations. It is the government’s duty to change the laws according to the changing 

situations in the country in order to best protect it. The LPM was correct in releasing 

a decree of trading in MON, as this was the only and the best way to bring back the 

lost trust in the currency and stabilize the economy. History has been witness to many 

currencies hit by crisis whose value ultimately goes into freefall102 and unleashed 

catastrophe for the nation.103 The Claimant must have foreseen this step keeping the 

economic situation of Mekar in mind.  

 

139. It is thus submitted that the acts of LPM comply with CEPTA Article 9.9(3) as they do 

not breach any expectation that the Claimant could have legitimately made.  

 

 

3. Mekar did not create legitimate expectations to bail out Caeli nor were 

their actions discriminatory   

 

140. The Claimant contends that the Respondent was involved in discriminatory behaviour 

by rejecting to bail out the Claimant under Executive Order 9-2018.  

 

141. In 2018, Mekar attempted to alleviate some of the airline industry concerns. The 

President passed Executive Order 9-2018 which granted subsidies to airlines for each 

Mekari citizen travelling on board.104  Caeli Airways’ application for subsidies under 

this order were rejected by the Secretary of Civil Aviation. Later, Mekar’s Deputy 

Minister of Transportation clarified that:  

 

‘In any case, authorities worldwide have recognized that State-

owned companies have unique advantages over other 

 
102 Atkinson; Alshaali. 
103 Response p 7 line 249-250. 
104 Facts, p 36, lines 1251-1253. 
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companies that enable them to outcompete privately owned 

firms’105 

 

142. The Claimant contends that this is a discriminatory step as other foreign airlines such 

as Star Wings and JetGreen were provided subsidies.  

 

143. The Respondent is of the position that the decision of the Secretary of Civil Aviation 

was not discriminatory but rather was a reasonable one. Bonooru owns a significant 

share in Vemma and as a result it is a State-owned airline. It also received recurring 

payments from October 2011 to June 2016 under the Horizon 2020 scheme.106  

 

144. Furthermore, Vemma has near assurances that Bonooru would step in if anything bad 

were to happen to its prized national carrier owner107 and as a result, was taking bold 

and risky steps. The routes opted for Caeli by Vemma seem to benefit Bonooru more 

than Vemma or Caeli.108  

 

145. The airlines had immense support from their State and the re-assurance of support in 

case of a crisis is unique to State-owned airlines only. A similar approach was taken 

towards Lary Air, the only other State-owned airline.  

 

146. The Claimant argues that other foreign airlines which received greater subsidies from 

their host State than Vemma did under the Horizon 2020 scheme, received subsidies 

from Mekar. To which the Respondent submits that the reasoning behind the 

rejection of subsidy application is not solely the subsidies received from the host State, 

instead it is also the ownership of the airlines and the perks that come attached to it. 

Star Wings and JetGreen are both airlines owned by holding groups in Arrakis i.e. 

privately owned and so were given subsidies. Whereas both, the Claimant and Larry 

 
105 Ibid, lines 1262 – 1264. 
106 PO4, p.89, line 3291-3293. 
107 Annex IX, p. 57, line 1949. 
108 Annex VII, p. 55 line 1870. 
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Air, are State-owned109 and enjoy several other perks and as a result, were denied 

subsidies.  

 

147. In conclusion, it is the Respondent’s position that the Secretary of Civil Aviation did 

not engage in discriminatory treatment of the Claimant and Mekar had no obligation 

under the CEPTA or international law to disburse its taxpayer’s money to the Claimant. 

The Claimant cannot expect the Respondent to bail them out of their own risky 

strategies.  

 

4. Vemma was not denied justice by Mekar 

 

148. The Claimant asserts that Mekar denied justice and breached CEPTA Article 9.9(a) by 

causing delays in judicial hearings, declining to remove airfare caps and enforcing the 

arbitral award set aside by the Supreme Arbitrazh Court of Sinnograd.  

 

149. In this regard, the Respondent submits that the a) Mekari courts managed to dispense 

justice speedily as compared to usual times and gave the Claimant every opportunity 

to voice its grievances, b) Mekar court’s decision on the airfare cap issue did not deny 

justice and c) Mekari courts were right in enforcing the set-aside award under public 

policy reasons.  

 

a. Mekari courts managed to dispense justice speedily as compared 

to usual times and gave the Claimant every opportunity to voice 

its grievances 

 

150. The Claimant argues that the delay caused in reaching a final decision in the validity 

of CCM air-caps led to Caeli facing losses.  

 

151. To which the Respondent would like to bring the Tribunal’s attention to the increasing 

population of Mekar and its underfunded judiciary conditions. The population of 

 
109 Facts, p. 37, line 1267. 
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Mekar grew from 6 million to 10.8 million by 2015.110 Thereby, the courts' caseload 

increased and the average time from commencing an action to receiving a final 

decision rose up to 27 months in commercial matters.111  

 

152. Nevertheless, the Mekari courts appreciated the gravity of the Claimant’s situation 

and the decision of the Claimant’s request on 27 March 2018 was reached within 15 

months.112 This is faster than the average time taken by the courts and the Claimant 

was treated beneficial by the judicial system.  

 

153. As per Jan de Nul, the period of 10 years to obtain a first instance judgement was 

‘certainly unsatisfactory’ but did not give rise to a denial of justice.113 In the present 

case, 15 months is significantly less than 10 years and therefore should not account as 

denial of justice.  

 

b. Mekar Court’s decision on the airfare cap issue did not deny 

justice 

 

154. While assessing the denial of justice, it is generally accepted that the Tribunals will not 

act as courts of appeal when deciding on claims for denial of justice and that the 

standard of review is limited.114 Furthermore, the test for establishing a denial of 

justice sets a high threshold115 and mere disagreement with the reasoning of the 

judicial decision or contradictory rulings would not suffice to find a violation.116  

 

‘For the Tribunal, mere discrepancy with the reasoning of the 

court decision, with the quality of the judgment, with the 

 
110 Facts, p 29, line 950. 
111 Ibid. 
112 Facts, p. 38, line 1321. 
113 Jan de Nul, para 204.  
114 Bridgestone, para 410; EBO investment, para 472. 
115  EBO Investment, para 472; Al Warraq, para 620. 
116 Bridgestone, para 222; Iberdola, para 492. 
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persuasiveness of its content or the surprise that the result may 

cause the Claimant , do not constitute a denial of justice.’117 

 

155. It requires the judicial decision to demonstrate a systemic failure and an erroneous 

decision is not enough.118 It should demonstrate ‘a wilful disregard of due process at 

law (...) which shocks, ot atleast surprises, a sense of judicial propriety’119 

 

156. In the present case, the judgement by Justice VanDuzer rendered on 15 June 2019 

clearly justifies its decision by stating that  

 

‘(...) the Commission was within a range of potentially reasonable 

conclusions given the facts before it. The Court also takes note of the 

previous conduct of the party seeking the temporary injunction. It is 

mindful of the large market share that the Applicant enjoys in Mekar, 

which would allow it to recover quickly in the aftermath of the 

economic crisis. Hence, on a balance of convenience, the Court 

declines to grant an interim removal of the airfare caps applicable to 

the Applicant.’120 

 

157. The Statement of Justice VanDuzer clearly indicates that the courts weighed the 

previous conduct and the large market share of the Claimant against the injury such 

interim removal of caps would cause to the public on a balance of convenience and 

only then reached a decision. The court has thus given satisfactory reasoning for its 

decision.   

 

158. Furthermore, keeping Mekar’s dire economic condition and limited resources in mind, 

the court was right to deny appeal under Mekari law when they believed no different 

decision can be reached. This is clearly justified by stating 

 
117 Iberdola, para 491. 
118 Paulsson.  
119 Bridgestone, para.222 (v). 
120 Facts, p 38, line 1323-1329. 
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‘(...) the Court has considered the Applicant’s prima facie case 

on the merits (…). It does not foresee the possibility of arriving 

at a different final decision. Therefore, to save the precious 

resources of our courts, (…), the Court also dismisses the merits 

of the Applicant’s appeal at this point.’  

 

159. What is seen from the Claimant’s arguments is a mere dissatisfaction with Justice 

VanDuzer’s decision which cannot be constituted as denial of justice under CEPTA 

Article 9.9. The Respondent thus submits that Mekari courts have provided 

satisfactory reasoning to support their judgement and have acted within the limits of 

the law and their powers as a result not denied justice to the Claimant.   

 

c.  Mekari courts were right in enforcing the set-aside award 

under public policy reasons 

 

160. Mekar Airservices rejected the artificially inflated offer of the Hawthorne Group for 

the sale of Caeli Airways. After failed negotiations between Mekar Airservices and 

Vemma Holdings regarding the offer, Mekar Airservices was forced to initiate 

arbitration proceedings.121 The SCC Secretariat appointed Mr. Rett Eichel Cavannaugh 

as the sole arbitrator122. The award rendered on 9 May 2020 was in favour of Mekar 

Airservices and they sought, before the High Commercial Court of Mekar, recognition 

and enforcement of this award.123 

 

161. The Claimant argues that Mr. Cavannaugh’s decision is tainted with corruption and 

that it should not have been enforced by the Mekar’s High Commercial Court after 

being set aside by the Supreme Arbitrazh Court.  

 

 
121 Facts, p 39, line 1348-1350. 
122 Ibid, line1355 
123 Ibid, lines 1358 , 1364. 
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162. The Respondent strongly disagrees and submits otherwise. Mr. Cavannaugh was 

appointed, in line with the provisions of the SCC arbitration rules, by the SCC 

Secretariat and was not selected by Mekar Airservices. The argument of the Claimant 

is based on the 14 June 2020 CILS report. It is important for the Tribunal to consider 

that this is merely a report published by a non-profit organisation, not an officially 

recognised authority, and therefore carries minimum to no weight.  

 

163. Furthermore, as clarified by the High Commercial Court of Mekar in their judgment, 

Mekar’s Ministry of Home Affairs has recognised CILS as ‘an entity funded by foreign 

donations to interfere in Mekar’s domestic affairs’ and has therefore frozen their bank 

accounts till investigations come to an end.124 An allegation as big as calling an award 

tainted with corruption cannot be based on hearsay. Since there is no sure indication 

of corruption, the enforcement of the award is not against the public policy of Mekar.  

 

164. Furthermore, the High Commercial Court of Mekar had the right to enforce the award. 

Both Bonooru and Mekar are members of the New York Convention on recognition 

and enforcement of foreign arbitral awards.125 Article V of the Convention States that 

an award ‘may’ be denied recognition if it has been annulled by the courts of the 

arbitral seat, however, does not prohibit it. Also, Article VII of the Convention provides 

that the Convention shall not deprive any party of any right to benefit from the arbitral 

award permitted by the law of the enforcing State and thus leaves room for national 

courts to enforce annulled awards. Moreover, Section 36(2) of the Commercial 

Arbitration Act126 provides that the recognition of an award can be but must not be 

denied.  

 

165. This was also confirmed in Hilmarton127 where the court held that the permissive 

language of Article V(1)(e) of the New York Convention in conjunction with Article VII 

constituted sufficient bases to enforce annulled awards.  

 
124 Vemma Holdings Inc v Mekar Airservices Ltd FAO(OS) No285/2020, p 66, para 13. 
125 Facts, p 40, line 1415. 
126 Law No 9.307/1988, p. 65, line 2251. 
127 Hilmartin para j 
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166. In conclusion, the Respondent submits that the Mekari courts acted speedily and 

provided the Claimant with every opportunity to voice their opinions. Further, the 

decision of the Mekari courts denying the removal of the airfare caps was appropriate. 

It also submits that the award by Mr. Cavannaugh was not tainted with corruption and 

the CILS report should be disregarded. The Respondent therefore requests the 

Tribunal to find that the Mekari courts were correct in enforcing the award and have 

not denied justice to the Claimant.  

 

D. APPROPRIATE COMPENSATION STANDARD 

I. In the event this Tribunal finds the Respondent violated CEPTA Article 9.9, then the 

compensation standard becomes ‘market value’ 

167. It is submitted that the Respondent has not violated any provisions of CEPTA Article 

9.9 and as a result, owes no compensation to the Claimant. The Respondent, 

therefore, respectfully requests the Tribunal to find the same.  

 

168. In a situation where the Tribunal does find a violation, the Respondent submits 1) the 

compensation amount should be based on ‘market value’ and 2) the Respondent’s 

dire economic condition should be taken into account.  

 

1. The compensation amount should be based on the ‘market value’  

 

169. The Claimant is of the position that the compensation in the present case should be 

calculated in accordance with the ‘fair market value’ standards.  

 

170. However, CEPTA Article 9.21 stipulates  

 

‘1. Where a Tribunal makes a final award against a Respondent, the 

Tribunal may award, separately or in combination: 
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a. Monetary damages at market value, except as otherwise 

provided for in Article 9.12;(...)’ 

 

171. CEPTA Article 9.12 deals with expropriation and compensation. The Respondent is of 

the position that there is no expropriation in the current situation. Therefore, CEPTA 

Article 9.12 does not apply. 

 

172. As the Parties have explicitly agreed in CEPTA Article 9.21, the compensation standard 

to be applied shall be that of a ‘market value’ and not ‘fair market value’, the 

Respondent submits that the compensation should be calculated on the basis of the 

‘market value’ standard. 

 

173. The Claimant further argues that the most favoured nation principle contained in 

CEPTA Article 9.7, and international law principles support the valuation of the 

compensation to be under the ‘fair market value’.  

 

174. However, the Respondent submits that neither of these principles allows the Claimant 

to derogate from the standard expressly prescribed in the CEPTA and so the Tribunal 

should calculate compensation based only on the ‘market value’. 

 

175. Furthermore, it is the Respondent’s position that it has already paid the ‘market value’ 

of the Claimant’s investment when purchasing the stake in Caeli for USD 400 million. 

In the situation of the inability of the Claimant to find a bona fide arm's length offer, 

USD 400 million is the correct ‘market value’ of the investment and therefore, the 

Respondent has no liability to pay any further.  

 

2. The Claimant’s contribution and The Respondent’s dire economic condition should 

be taken into account 

 

176. The Respondent has submitted that it has paid the ‘market value’ of the Claimant’s 

investment and owes no further compensation. If the Tribunal does not agree, any 
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compensation awarded to the Claimant should be reduced primarily because the 

Claimant bears the responsibility for the losses it has suffered.  

 

177. The board members of Mekar Airservices were never in favour of the rapid expansions 

and risky strategies of Vemma, instead continuously warned the Claimant about the 

risks.128 On the other hand, Bonooru’s representatives were present in every meeting. 

Consequently, for some meetings, Bonooru’s representatives form a majority of 

members present and voting when not all other shareholders attend.129 As a result, 

all the risky actions and decisions taken by Vemma are the decisions approved by 

Vemma and Bonooru, not Mekar. Furthermore, the Aviation Analytics report on 7 June 

2019 states that: ‘Perhaps if Caeli Airways had focused on its debts, this situation 

would not have occurred’.130  

 

178. Tribunals have reduced the amount of damages awarded to investors as a result of 

their contributory fault to reflect investor’s role in events leading to loss.131 In Copper 

Mesa, the Tribunal took into account the Claimant’s negligent conduct and reduced 

the amount of damages awarded by 30%.132 The Respondent should not be liable to 

pay for the mistakes committed by Bonooru and Vemma, especially when Mekar 

Airservices’ representatives continuously warned the Claimant about the same.  

 

179. Moreover, the dire economic condition of the Respondent should be taken into 

account while calculating compensation. The MON is in a freefall and the government 

is facing a crisis. In PO3, Mekari Officials state ‘to pay USD 700 million that Vemma 

demands, Mekar would have to transfer about twice as consolidated public spending 

to Vemma.’133 Further, there is constant pressure by Bonoori Officials on Mekar as 

they threaten to stop the Caspian Project-related expansion.134 They have also 

threatened to hold back funds promised to rebuild Phenac’s port as a part of the 

 
128 Facts, p 33, line 1095. 
129 PO3, pg. 86, line 3159. 
130 Facts, Aviation Analytics report Pg. 57, line 1958. 
131UAB, para 1144. 
132 Copper Mesa paras 6.100 - 6.102. 
133 PO3, pg. 86, line 3164. 
134 Aviation Analytics report, Annex IX, p 57 line 1953. 
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Caspian Project. As a result of this, the expected development of Mekar has come to 

a pause and so Mekar will not be in a situation to rise back to normal in the near future.  

 

180. The Respondent thus submits that the compensation awarded by the Tribunal should 

be significantly reduced due to contributory fault of the Claimant and the dire 

economic condition of the Respondent.  
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PRAYER FOR RELIEF 

 

181. In light of the above, the Respondent hereby respectfully requests the Arbitral 

Tribunal to:  

a. Find that it does not have jurisdiction over the dispute as the requirements of 

CEPTA Chapter 9 and Article 2 lit(a) of the ICSID AF Rules are not met by the 

Claimant, whose actions are directly attributable to the State; 

b. Exercise its powers under Article 41(3) ICSID AF Rules to grant leave to file an 

amici submission to the External Advisors, should it find that it has jurisdiction; 

c. Reject CBFI’s request to grant leave to file an amici submission on the grounds 

that it fails to satisfy the criteria outlined in the legal frameworks governing 

the dispute; 

d. Find that the Respondent did not breach any of its obligations under CEPTA 

Article 9.9;  

e. Find that the Respondent is not obliged to pay any compensation to the 

Claimant, and even if the Tribunal finds the Respondent in breach of CEPTA 

Article 9.9, the awarded compensation for the Claimant to be limited to the 

‘market value’ standard, in order to account for the Respondent’s dire 

economic situation; 

f. Order the Claimant to pay the costs of arbitration. 

 

 

Respectfully submitted on 22 September 2021. 

By: 

Team Bastid 

On behalf of the Respondent  

The Federal Republic of Mekar 
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