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STATEMENT OF FACTS 

 

1. Vemma Holdings Inc. (“Vemma” or “Claimant”) is an airline holding company 

incorporated in accordance with the laws of Bonooru.  Upon privatization of 

Bonooro Air (“BA”), Vemma became the successor of BA holdings by acquiring 

100 % ownership in Royal Narnian, which formerly served as the flag carrier of 

Bonooro. Accordingly, Bonooru’s shareholding in Vemma made up 31-38% from 

the date of its incorporation till March 2020. 

2. The Federal Republic of Mekar (“Respondent”) is a state located on the south of 

Bonooru. Its civil aviation industry was owned by a state-owned enterprise, Caeli 

Airways (“CA”).  

3. Mekar’s new cabinet, influenced by a resurgent CMP, commenced privatization 

of SOEs including CA through enactment of ERA (2009). Meanwhile, assets and 

CA were transferred to Mekar Airservices Ltd., which was a state-controlled and 

owned transition company. 

4. Mekar Airservices Ltd. started the tendering process for the sale of CA’s assets.  

5. Regardless of CRPU’s objections to Vemma’s “overly optimistic” bidding 

proposal, only the Chairperson supported the selection of Vemma’s proposal. 

Consequently, the proposal was approved by the CCM. 

6. Under Share Purchase Agreement (2011) between Vemma and Mekar Airways 

Ltd., Vemma acquired 85% shares of CA and the remaining 15% stake was owned 

by Mekar through Mekar Airservices Ltd.  

7. The Comprehensive Economic Partnership and Trade Agreement (CEPTA) was 

signed between Mekar and Bonooru in 2014, which replaced BIT 1995. 

8. Vemma holdings started to offer low ticket price for long-distance flights thereby, 

expanding its routes with 20 new destinations in 2012. In spite of several cautions 

of representatives of Mekar Air services to cover it debt liabilities, Vemma 

continued to implement its expansion-oriented policy.
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9. Swift expansion of CA drew attention of the CCM to initiate suo moto  

investigations. Accordingly, it was concluded that subsidies taken under Horizon-

2020 program favoured the investor to decrease prices in order to attract more 

consumers which helped to eliminate other competitors. In order to preserve other 

infant commercial entities to be driven out of the market, the CCM imposed 

airfare caps as an interim measure.  

10. As a result of the Second investigation which was initiated due to claims by other 

direct competitors, the CCM also set penalties amounting 250 million MON and 

rejected to lift the airfare caps set under the first investigations as soon as the 

market share of CA fell below 40%. 

11. During the investment pursuance, Mekari government also required to offer all 

services and goods in the local currency, MON, stopping the denomination of the 

USD so as to avoid future capital outflows resulting in catastrophe of the nation.  

12. Also, under the Executive order 9-2018, Mekar denied to grant loan subsidies for 

all state-owned entities. Additionally, Vemma acquired subsidies from his home 

state under Horizon-2020 program that was another reason to reject provision  of 

loans under the Executive order. 

13. When pre-litigation period was enormously long in Mekar, the investor was given 

an opportunity to initiate litigation two times earlier in contrast to other local court 

applicants.  

14. Following fails in local courts on CCM interim measure issues and local currency 

matters, Vemma decided to sell its stakes in CA obtaining third-party offer by the 

Hawthorne group estimating 600 millions of US dollars. However, this third-party 

purchaser had links with Vemma through the Moon Alliance. Consequently, the 

dispute arisen between the investor and Mekar Airways was submitted to Sinnoh 

arbitration. The award in favour of Mekar airways was released on 9 May, 2020 

and subjected to enforce award in Mekari local courts o 23 August 2020. 

However, prior to this enforcement this award was set aside on ambiguous 
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grounds which facts were found not to be sufficient to reject enjoying discreation 

to enforce International arbitral awards. 

15. After the enforcement of the award, with no left other potential stake purchasers, 

Vemma decided to sell all acquired shares in CA to Mekar Arservices for 400 

million USD at its own will.  

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

  

 



TEAM FERRER 
 

3 

 

STATEMENT OF ARGUMENTS 

 

JURISDICTION: Firstly, the claimant lacks the element of ratione personae due 

to the fact that it is state-owned enterprise and performer of governmental 

functions with significant 55% of shares was purchased by Bonooru. Secondly, 

this Tribunal has no jurisdiction over the claims brought by claimant based on the 

facts of bribery as submitted by CRPU. 

AMICI: CRPU. The tribunal should accept submissions by CRPU to file amicus 

curiae submission as its identity represents significant public interest and 

independence from both parties which at the same time can assist the Tribunal 

with determination of facts of the current case effecting the quality of the award. 

AMICI: CBFI. Submissions by CBFI should be rejected since it lacks the 

different perspective from the claimant and its independence is under doubt, while 

it is raising the commercial interest rather than public. 

MERITS: FET. Mekar did not violate FET treatment under the article 9.9 of 

CEPTA. All measures taken by Mekar in order to impede claimant`s anti-

competitive acts are legitimate under the host state`s law. Additionally, there is 

no denial of justice, while Mekar courts provided the claimant with the most 

favorable period in judicial proceedings.  

MERITS: Act in necessity. Respondent acted in necessity to overcome the vast 

violations of Claimant in the market and it also has right to regulate as justified 

under the Article 9.8 of the CEPTA, while it was protecting its essential interest 

and its measures were adequate and proportionate with the abusive behavior of 

claimant in market. 

COMPENSATION: Claimant is not entitled to any compensation due to the fact 

that it already received the market value of its investment as required under 
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CEPTA, despite uncompetitive acts in market.  Alternatively, the amount of 

compensation should be reduced on account of the fact of Vemma`s contributory 

fault and drastic economic crisis in Mekar. 
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PHASE ONE 

ISSUE ONE: JURISDICTION 

 

1. For the arbitral tribunal to exercise its jurisdiction to hear the present dispute in 

the relevant matter, certain criteria should be satisfied: i) jurisdiction ratione 

personae; ii) jurisdiction ratione materiae; and iii) jurisdiction ratione temporis1. 

2. In the case, the respondent does not give its consent to State-to-state arbitration 

for resolving the dispute. Specifically, the Respondent brings the arguments that 

confirm lack of elements of the ratione personae principle. 

3. In the forthcoming paragraphs, the facts that the claimant is a State-owned 

enterprise and that it functions governmental affairs is going to be proved by some 

legal instruments and certain facts in the current case. 

 

Rationae Personae 

 

4. As far as the dispute turns out to be State-to-State arbitration, in such situation, 

the claimant’s unfounded claims should be rejected by the Arbitral Tribunal due 

to inappropriate character of dispute sought in the case. 

5. The respondent hereby makes objection towards the claimant’s identity, claiming 

that 55% of Vemma’s overall shares had been acquired by Bonooru until the 

arbitration proceedings were commenced. 

6. In turn, the Respondent denies arguments of the claimant relying on the following 

facts, including: firstly, Vemma is considered to be a state-owned enterprise (1); 

and relatively, the claimant performs governmental functions (2). 

 

                                                           
1 Waiber, ¶31. 
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(1) Vemma is state-owned enterprise 

7. The Republic of Mekar did not consent to the “State-to-State” arbitration, while 

the claimant already acted as the state-owned enterprise. As emphasized in 

Beijing Urban Construction case, the ICSID Convention is not a mechanism 

resolving state-to-State disputes and any such entity can be eligible to submit a 

claim unless it is dominantly by the State and under state-control.2 And, 

commonly, under such circumstances SOEs are deprived from claiming in 

accordance with Article 25(1) of ICSID Convention3. 

8. Though the concept of “state-owned enterprise” is not universally defined, for 

Vemma to be a SOE it must be predominantly owned by Bonooru (A) and 

controlled by Bonoori Government (B).4 

 

A) Vemma is predominantly owned by Bonooru 

 

9. Evaluating the word “predominantly” can give access to the identification of state 

ownership in Vemma’s position. As can be seen from the sources, “owning 

predominantly” indicates the fact, it has more capacity than others, that suits for 

Claimant which holds sizeable stake accounting for 55%.5 

10. From the relevant case at hand, Vemma holdings is supposed to be owned by 

Republic of Bonooru, due to the fact that it has dominant share in Vemma Inc. 

11. Additionally, there is such an undeniably apparent evidence in the relevant case 

at hand that majority percentage of the claimant company belongs only to 

Bonooru while remaining shareholders owns not more than 7%.6  

                                                           
2 Beijing Urban Construction, ¶29. 
3 Id. 
4 WIR, p.29. 
5 Facts, ¶65. 
6 PO №4, ¶4. 
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12. Hence, the Tribunal is asked to find Vemma to be under the state-control holding 

more than half of whole share while other shareholders does not even possess a 

tenth of Governments share. 

 

B) Additionally, Vemma is under the state control 

 

13. Main feature of SOEs is whatever their form and size, their raison d’être should 

be carrying out an economic activity for the public interest7. The Claimant is also 

operating its commercial activities in order to provide “mobility rights’ of the 

Republic of Bonooru as expressed in the Article 70 of Constitution Act of 

Bonooru8. 

14. There is existing control of Republic of Bonooru over Vemma and claimant 

always acted under the power of Ministry of Transport and Tourism of Bonooru. 

Therefore, the tribunal should find that aa) Bonooru`s sizable stake presents its 

role in management and bb) Vemma is not independent from the people formed 

it. 

15. Claimant argues that majority ownership does not constitute control and Bonooru 

does not own 100% shares of Vemma. Contrary to this claim, 100%  ownership 

is actually required only for “effective” control9, not control itself.  

16. In this matter, respondent does not claim about effective control, but the control 

which enables Bonooru to take part in activities of investor. If the majority shares 

also can be sufficient for control, then sizable stake of Bonooru should also be 

discussed before this tribunal. 

17. Even if, on this occasion, tribunal finds that ownership cannot be indication of 

control, the proofs confirming Bonooru’s influence shall be evidenced in the case 

of Aguas del Tunari v. Bolivia which Tribunal defined the control with several 

meanings. 

                                                           
7 Jus Mundi, WikiNotes: state-owned enterprise, ¶2 
8 Annex I, pg41 
9 Occidental v. Ecuador (II) ICSID, Decision on Annulment of the Award, 2 November 2015, para.104 



TEAM FERRER 
 

8 

 

18. Accordingly, there are two definitions for the term State control. Firstly, "control" 

is "to exercise power or influence over". Secondly, it has been encapsulated as "to 

regulate or govern”. The final definition is "to have a controlling interest in.10 

Alternatively, Bonooru has i) influence over Vemma, ii) it has governing right 

and iii) it has controlling interest.  

19. The Bonooru officials has significant influence on not only, claimant but also The 

Federal Republic of Mekar11. Additionally, the representatives of Bonooru 

attended in the board actively (aaa) and non-exucutive director Sabrina Blue is 

considered also the Secretary of Transport and Tourism of Bonooru (bbb). 

 

(2) Alternatively, Vemma is not eligible to submit a claim to the tribunal 

because it performs certain governmental functions 

 

20. Even if the tribunal refuses the fact of Vemma to be a SOE, the right to initiate an 

arbitral dispute should not be overlooked as the Claimant does not fulfil the 

Broches test requirements not to perform governmental functions in its nature. 

Specifically, certain objections by respondent should not be eliminated due to the 

forthcoming reasons inter alia it functions regardless of profitability fact (aa) and, 

Vemma as a predecessor of Bonooru airways inherited some governmental 

obligations (bb).  

 

aa) although Vemma was not making any profit, it continued to function which 

is a clear element of government functioning. 

 

21. In accordance with the legal definition of the phrase “governmental function”, 

it means a performance that is explicitly or implicitly mandated or granted by 

domestic legal instruments. 

                                                           
10  Aguas del Tunari v. Bolivia ICSID, ¶231 
11 Annex IX, Aviation Analytics June 7, 2019, ¶1950; See also: Response to the notice of arbitration, ¶18. 

https://www.lawinsider.com/dictionary/governmental-function
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22. No matter Vemma made profit or not, it continued to remain after several losses 

which shows an element of government functioning enterprise.12 So are the loss 

during the currency crisis13 and Vemma’s dire financial situation.14 Furthermore, 

the Prime Minister also noted during his speech that: ‘Bonooru Air’s intended 

successor will be directed to ensure that it operates routes […] regardless of 

profitability.’ As one of the main functions of Vemma was to help citizens living 

in remote areas (regardless of profit), it can be qualified that it has the same 

characteristics with a governmental entity. 

23. In the case of China Heilongjiang and Beijing Shougang, the Respondent also 

argues that activities of the Claimant were concluded not be “economic” in nature 

because they are “not motivated to make a profit in the sense that an economic 

entity would ordinarily be thought to be”.15 In addition, according to the 

Respondent, they do not function with “sufficient independence” from their 

owner, the Chinese State, and are in fact “quasi-instamentalities of the Chinese 

government” “under the direct control of the Chinese government, and [...] under 

express instruction to invest abroad in order to serve China’s foreign policy 

goals”.16 The same can be applied to the Vemma in our case. Because, as 

explained above Vemma is not independent from the state of Bonooru and 

performs its activities regardless of it takes benefit from certain routes or not 

which the fact rejects pure commercial nature of SOEs. 

24. Provided facts are proofs that Vemma is a state-owned entity which implements 

and puts governmental functions in a higher place no matter it makes profit or not.  

 

                                                           
12 Facts, ¶8. 
13 Notice of Arbitration, para 17. 
14 Notice of Arbitration, para 21. 
15 China Heilongjiang and Beijing Shougang 
16 Id. 
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bb) Vemma implemented certain governmental functions as the predecessor 

of Bonooru Airways 

 

25. It is clear from the facts of the case that Bonooru Air was split into three airlines. 

Among these, the Royal Narnian was chosen as the flag carrier of Bonooru, owned 

and operated by Vemma Holdings Inc. (“Vemma”).17 Moreover, Vemma 

Holdings is a “primary successsor” of BA Holdings which was a state-owned 

enterprise.18 Hence, as a main predecessor Vemma Holdings ensures maintaining 

the mobility rights of the citizens which was once a function of Bonooru. 

26. Moreover, Vemma has already been performing the functions of state by “keeping 

in mind the state goals” and being involved in the Caspian project which is a 

governmental project of Bonooru to facilitate the movement of goods, people, 

services and knowledge among its neighbours. Therefore, based on the above-

mentioned goals and responsibilities of Vemma it can be qualified as a State 

entity. 

27. Under the ILC Draft Articles, the “conduct of a person” is attributable to a State 

if the person: (i) “is in fact acting on the instructions of, or under the direction or 

control of, that State in carrying out the conduct,”19 or (ii) “is empowered by the 

law of that State to exercise elements of the governmental authority . . . provided 

the person . . . is acting in that capacity in the particular instance.”20 Thus, the 

Broches factors, like ILC Draft Articles 5 and 8, address the following two 

situations: firstly, conduct by a person acting under State control, and secondly, 

conduct by a person exercising delegated State authority.  

28. Therefore, the claimant is not entitled right to bring claims to this arbitration. 

 

                                                           
17 Statement of uncontested facts 
18 ANNEX III, Constitutional Court of Bonooru on Privatisation of BA Holdings (excerpts) 
19 ILC Draft Articles 47 (ILC Article 8). 
20 ID., Article 42. 
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cc) The claimant gave a number of instructions which affected bona fide 

element of the ratione personae 

 

29. Vemma might also try to justify its performance of government functions by 

counter-claiming that Bonooru was not trying to utilize claimant as a tool of 

diplomacy. Yet, bona fide is decisive in defining these types of functions. 

Alternatively, it is rather possible to prove mala fide intention of the investor’s 

home state. 

30. If Bonooru could use Vemma for its purposes, it would have protected Vemma’s 

interests as far as it was treated unfairly by Mekar. So, Bonooru was not neutral 

to these issues by imposing certain pressure behind the scenes.21 

31. Also, it is not uncommon for states to carry out their state functions by means of 

commercial enterprises.22 Specifically, claimant is not separate from controlling 

instructions from Bonooru as explained above. Secondly, in the particular matters, 

the Bonooru predominantly pursues its interest in Vemma as holding majority 

stake of the company in question. 

32. Also, the absence of bona fide element that is conclusive can also be proved 

through the duration of the investment. As Martin Valasek and Patrick Dumberry 

have pointed out:  

bona fide corporate structuring would include, for instance, cases 

[...] when the incorporation is done many years before any 

arbitration proceedings are launched [...].23 

33. However, Vemma pursued its investment based activities in 201124 and this 

prolonged till 2020.25 In turn, the investment in Mekar only 9 years and it is highly 

impossible to establish bona fide investment. 

                                                           
21 Annex IX, str.1953. See also, Response, ¶18. 
22 Valasek/Dumberry, ¶65-66. 
23 Valasek/Dumberry, ¶¶65-66 
24 Facts, ¶25. 
25 Id., ¶63. 
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34. According to above-explained grounds, the tribunal is asked to find Vemma 

performing governmental functions due to the fact of the absence of an essential 

bona fide element. 

 

Ratione Materiae 

 

35. CRPU as amici raises the fact of corruption26 and intended to challenge the 

principle of ratione materiae arguing the investment was illegal from the 

beginning.27 

36. It was stated that in the PO №2, the tribunal may also consider the facts brought 

in the amici submissions concerning jurisdiction when issuing the final award.28 

It is precise from the above paragraph that the Respondent puts forward several 

facts proving the illegality of the investment. 

 

(1) The investment made by the Claimant was not under CEPTA 

requirements: 

 

37. It is natural that if the participation of the amici is ensured, it will certainly be 

claimed that the investment was obtained through corruption fact. Nevertheless, 

investment of the claimant in Mekar should be recognized illegal on the 

forthcoming grounds: there is an implicit demand for investment to be made 

corresponding to the Host state’s regulations (A); alternatively, corruption 

element can be found through facts brought (B). 

 

                                                           
26 CRPU amicus submission, str.635-640. 
27 Ibid, str.650-655. 
28 PO №2, ¶5. 
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(A) there is an implicit requirement for investment to be made in accordance 

with the Host state’s law  

 

38. The claimant may argue that there is neither explicit nor implicit requirement for 

the investment to be made with the host state’s law; yet, there are implicit 

requirements both in the CEPTA and the BIT. In the preamble part of CEPTA, it 

explicitly declares that one of the main aims of concluding this treaty is “to 

promote transparency, good governance, and the rule of law, and eliminate 

bribery and corruption in trade and investment”.29 This clause explicitly shows 

that it is one of the tasks of both countries in the agreement to combat unlawful 

behavior, particularly, an investment with corruption involved.  

39. Hence, the actions of the claimant affiliated with bribery are a breach of 

agreements between parties as well as a plain contrast to the public policy of both 

Vemma and Mekar. BITs have been interpreted containing requirement for the 

investment to be “in accordance with law” as barring claims where corruption in 

the establishment of an investment has been proven, notwithstanding any 

contributory conduct of state officials.30 

40. According to Blustun tribunal, it was true that the ECT, an applicable treaty, does 

not lay down an explicit requirement of legality, but the very tribunal concluded 

that it does not cover investments which are unlawful according to the the law of 

the host state at the time they were made since protection of such investments 

would be against the international public policy.31 This conclusion has been 

followed by numerous other decisions and awards. In particular, the Plama 

tribunal found that the IIA should be interpreted in a way consistent with the aim 

of encouraging respect for the rule of law and the substantive protections of the 

ECT cannot apply to investments that are made contrary to law.32 Also, in WDF 

                                                           
29 CEPTA preamble. 
30 Spentex Netherlands, B.V., ¶85. See also Metal-Tech Ltd., ¶256; World Duty Free Co., ¶152.  
31 Blustun, ¶264. 
32 Plama, ¶139. 
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case33, the tribunal stated that bribery was not consistent with international public 

policy of most states. Similarly, in Wena Hotels Ltd. tribunal34, an ICSID tribunal 

held that bribery and corruption is against “international bones mores” principle. 

41. Thus, though neither CEPTA nor BIT (in case the Claimant argues to use) contain 

any explicit requirement, corruption is not dependent on this fact and the true 

intention of the parties to sign IIA gives the fact of implicit legality requirement. 

 

 

(B) corruption element can be found through facts brought 

 

42. In the case at hand, the claimant may state that there are not any facts that could 

prove the rights received by Vemma Holdings were obtained by means of bribes 

paid to Mr. Dorian Umbridge, the Chairperson of the Committee. However, there 

are several records of corruption that CPRU is going to provide with which facts 

may assist tribunal. 

43. Even if the Tribunal dismisses the request of Amici to hand in its brief, the 

Tribunal, when issuing the final award, can still consider the facts in the amici 

submissions concerning jurisdiction, which the tribunal in the PO №2 held35. 

Therefore, taking the aforementioned arguments into account, the Respondent 

side holds that the Tribunal does not have jurisdiction over the case.  

44. Vemma’s investment cannot be found to be affiliated with the elements of 

corruption owing to the following reasons: bribery requires a higher burden of 

proof (a); an element of bona fide cannot establish the presumption of corruption 

(b); “Unclean hands” doctrine can be applied (c). 

 

                                                           
33 World Duty Free, ¶157. 
34 Wena Hotels, ¶111. 
35 PO №2, ¶5. 
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(a) presumption of the bribery fact can be constituted through “fragmented 

approach” 

 

45. While the general burden of proof that the investment was made lies on the 

investor, illegality of the investment must generally be proven by the respondent 

State raising the defense.36 Hence, unlike other types of breaches of treaty or law, 

higher burden of proof is required to prove the corruption.37 As illegality is more 

serious allegation being dissimilar to other breaches like fraud or misapplication 

or misinterpretation of legal norms, it has to be proven with clear and uncontested 

facts or a similar heightened standard.38 That is, bribery is deemed as contra bonos 

mores – requiring application of heightened burden of proof.39 

46. In similar situations so as to prove bribery fact, tribunals often use a maneur 

named “fragmented approach” which relies on the scope of the corruption in the 

society, at all.40 Pursuant to Metal-Tech and WDF tribunals, the level of bribery 

in society is essential here, and the higher it is, the higher the probability is.41 

47. When an alleged crime of corruption was committed in Uzbekistan by Metal-Tech 

officials the index indicated stood at 24 in Transparency International Corruption 

index list for 2000.42 Simultaneously, Transparency International has regularly 

scored Mekar between 30/100 to 36/100 on its corruption perceptions.43 Thus, 30 

is sufficient to establish the presumption of corruption. 

 

(b) an element of bona fide cannot establish the presumption of corruption 

 

                                                           
36 Cortec Mining, ¶250-251. 
37 ITA review, pg.88 
38 Energoalians, ¶261. 
39 Uluc, pg.162. 
40 ITA Review, p.84. 
41 WDF, ¶179. See also Douglas, ¶180. 
42 Uzbekistan’s corruption index. 
43 Facts, ¶12. 
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48. It might also be argued by the Claimant that by Bonooru did not intent mala fide 

from establishing investment in the Respondent state, so bona fide may also be a 

fact hekping to reject any bribery fact. Nevertheless, as was proved in paragraphs 

…, Vemma did not act in bona fide manner. 

49. Therefore, the tribunal is asked to dismiss the corruption counter-claim in 

connection with the bona fide facts. 

 

(c) “Unclean hands” doctrine can be applied 

 

50. Unclean hand doctrine should be applied to this case, Vemma does not bring these 

claims with clean hands, therefore, it should be found as inadmissible. With the 

respect to the domestic law and international conventions, in the case of World 

Duty Free v. Kenya Tribunal decided ‘claims based on contracts of corruption or 

on contracts obtained by corruption cannot be upheld by this Arbitral Tribunal’.44 

In order to find the claimant with dirty hands, there are existing evidences that 

(aa) Vemma deceived the host state; and (bb) there was constant violation of law 

in the run of investment. 

 

(aa) Vemma deceived the Mekar 

 

51. Basing on the decision of Blusun v. Italy case the Tribunal denied the application 

of the doctrine, due to the fact that there was no evidence of investor deceiving 

the Host state45. Contrary, as submitted by CRPU, Vemma already deceived the 

State of Mekar in the event of acquiring its stakes through bidding process, which 

is clearly evidenced in the submission46. According to the Cepta, as main purpose 

                                                           
44 World Duty Free Company, ¶157 
45 Blusun S.A., Jean-Pierre Lecorcier and Michael Stein, ¶273 
46 Amici submission, ¶5 
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of the BIT elimination of bribery and promoting transparency and rule of law is 

stated in the preamble47.  

52. Thus, this clause as minor part of agreement of Mekar with Bonooru indicates the 

importance of legality of investments, while it is careful not to compromise its 

right to regulate its internal affairs in the process48.  

 

(bb) contrary to the claimants allegations, there are constant violations 

of laws of Mekar  

 

53. Claimant did not act in good faith but continuously violated the laws of Mekar. In 

addition to acquisition of the stakes by bribery, Vemma also operated its activities 

illegally under the Monopoly and restrictive Trade Practice Act of Mekar. In the 

case of Al Warraq v. Indonesia, regarding the violations of laws and regulations 

of host state, tribunal found that Claimant's conduct falls within the scope of 

application of the “clean hands” doctrine, and therefore cannot benefit from the 

protection afforded by the OIC Agreement49. 

 

(d) Oversympathy of Mr.Umbridge 

 

54. Though Vemma`s was overly optimistic forecast which did not account for 

serious volatility of fuel prices and potential takeover of the long-distance routes 

by competitors, it was selected in the proccess by the proponent Mr. Umbridge.  

During the bidding process the Chairperson was strongly proponent to select 

Vemma as the acquirer of stakes. Chairperson Mr. Umbridge who is also accused 

of receiving bribery from the Claimant. 

                                                           
47 CEPTA, str.2495 
48 Response to the notice of arbitration, ¶215 
49 Al Warraq, ¶647 
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55. According to all above-stated arguments regarding ratione materiae principle, the 

tribunal is asked to find the investment not to be in accordance with host state’s 

law. 
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ISSUE TWO: AMICUS CURIAE 

  

56. As far as amicus curiae is actually employed on assisting a tribunal by providing 

expertise, perspectives and arguments being unable to be presented by the parties 

themselves, that essential role of amici was taken into consideration of the 

tribunal.  

57. The respondent shall draw the attention to two main elements, emphasizing that 

the tribunal should grant a leave for CRPU to file amicus curiae submission (A); 

secondly, the petition of CBFI ought to be refuted (B). 

 

(A) The tribunal should grant a leave for CRPU to file amicus curiae 

submission 

 

58. The claimant have allegedly made objections several times for tribunal to reject 

the request of CRPU as amici to leave in proceedings50. Yet, the tribunal ought to 

consider some details repelling it from dismissing the CRPU briefs beforehand. 

59. The respondent gives the following grounds in support of CRPU to be granted as 

amici in arbitration. The tribunal should accept amicus submissions by CRPU, 

owing to the fact that: the identity of CRPU indicates its admissibility for amici 

(1), and, secondly, the issues raised by the Mekari amici (2). 

 

(1) CRPU is eligible to be granted for leave as amici in the proceedings 

 

60. Alternatively, the status of amicus curiae should be a party in such proceedings 

based on terms consistent with the following reasons: 

a) CRPU is non-disputing,  

b) CPRU is independent organization. 

                                                           
50 CFBI’s bar on CRPU amicus submission, ¶15-17 
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c) Amici is a non-disputing party 

61. It is an essential element of amicus curiae that the CRPU has to be found non-

disputing party in the arbitration as stated in ‘Article 37(2) of the ICSID 

Arbitration Rules, Article 41(2) of the ICSID Arbitration (Additional Facility) 

Rules and Point B.6 of the FTC Statement’: 

“The non-disputing party submission must assist the arbitral tribunal in the 

determination of a factual or legal issue related to the proceedings by 

bringing a perspective, particular knowledge or insight that is different 

from that of the disputing parties”. 51 

62. Additionally, article 9.19 of CEPTA burdens the eligibility only of being non-

disputing party on amici52. 

63. Contrary to the claims of CBFI, CRPU is not linked to any disputing party in this 

case. Take CBFI, for instance, is affiliated with Lapras Legal LLP. which is going 

to be discussed later. Under the Article 41 of the IDSID AF Rules, to assist with 

amici submissions, the party should first be a non-disputing party. CRPU is non-

disputing party while it is not connected to neither Republic of Mekar, nor 

Vemma. 

 

b)  CPRU is independent organization 

 

64. In order to submit perspectives, the parties should be independent from disputing 

parties. Independence is the infringement to require in order to submit amicus 

perspectives. 

65. Amici is external advisor which was selected for this role by transparent and 

competitive process and it also participated in the event of acquisition of stakes 

by Vemma in the bidding process which demonstrates Amici’s familiarity with 

facts of the case closely and professionality to assist tribunal. 

                                                           
51 Rules, Art. 37(2). 
52 CEPTA, Art.9(19), ¶3. 
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66. Additionally, CPRU can assist tribunal in the proceedings due to the fact that 

Amici is professional in the field of investment banking53. In accordance with the 

‘Article 41 of ICSID AF Rules’ the Amicus should assist the court in facts 

checking process, particularly, in the determination of factual or legal matters 

related to the proceedings. In turn, the CPRU can professionally assist the 

proceeding due to its expertness in investment banking, which shows the 

relevancy between the specialty of CPRU and the dispute. 

67. The claimant may argue that the Amici was selected for this role through 

proceedings approved by the Cabinet of Ministers. However, the government does 

not have any direct or indirect influence on the functions or even cannot interfere 

with the Committee’s activities of CPRU, which clearly shows that CPRU is 

completely independent from the government. 

 

c) significant interest 

 

68. It is clearly written in the request that there is a big public interest in the subject 

matter of this arbitration. Because the Amici is ready to provide the Tribunal with 

sufficient evidences that prove Vemma Holdings were procured by means of 

bribery paid to Mr. Dorian Umbridge, which can assist the court to guarantee the 

rule of law. 

69. By analogy, in the case of Vivendi, the dispute was found to entail public interest 

in investment arbitration because the measures taken by that government and 

responsibility of the State were at stake.54 In the case at hand, as maintaining the 

rule of law is one of the responsibilities of the government, it is obvious this 

alleged corruption entails the public interest. 

                                                           
53 CRPU amicus submission, ¶615-620 
54 Vivendi, supra note 2, ¶19; See also Biwater Gauff, supra note 2, ¶¶51–52; Methanex, ¶49. 
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70. Therefore, the Respondent side holds that CPRU totally fulfills the criteria laid 

down under the Article 37(2)(b) of the ICSID Arbitration Rules, which requires 

from Amici to have public interest in the arbitration award. 

 

(2) The Issues the CRPU is addressing are within the scope of the dispute 

 

71. One basic requirement to accept the amici submissions is the matters amici 

addressing should be within the scope of the dispute. In the case of Alicia Grace 

and others, the tribunal rejected the amici submissions stating that ‘origin of the 

interest of applicant can be found in a distinct domestic bankruptcy proceedings55. 

Admittedly, the submissions of CRPU directly related to the investment of 

claimant wholly and nothing stands out from the scope. Submissions of amici 

meet the requirements of ‘legal issues related to the proceeding by bringing a 

perspective, particular knowledge or insight’56. 

72. As in UPS tribunal, these submissions ‘cannot be used to turn the dispute the 

subject of the arbitration into a different dispute’, but ‘are to be used to facilitate 

the Tribunal's process of inquiry into, understanding of, and resolving, that very 

dispute’57. Basing on this, claimant may argue that CRPU is addressing “new 

jurisdictional questions”58 which is outside the scope. Contrary to these claims, 

firstly, the issue of legality of investment within the scope of dispute, at the same 

time it addresses the same investment directly and wholly. Secondly, the ratione 

legis is the matter in front of Tribunal which should be reviewed, which otherwise, 

may bring to the consequences of violation or undermining anti-bribery laws not 

only at transnational, but also at international level. 

                                                           
55 Alicia Grace and others, ¶51. 
56 Cube Infrastructure Fund SICAV, ¶38. 
57 United Parcel Service of America, Inc. (UPS), ¶60. 
58 Vemma’s amicus bar, ¶715. 
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73. Additionally (a) it raises different perspective rather than disputing parties; (b) 

CRPU assists Tribunal in determination of the facts on legality; and (c) CRPU do 

not unduly burdensome nor prejudice the parties. 

 

a) CRPU is raising fact which is different from disputing parties 

 

74. At the same time, another requirement to allow amici submissions is the view 

which is different from disputing parties. Under the Rules the submission should 

be different. Similarly in the case of Cuba Infrastructure the tribunal rejected to 

grant a leave to the committee owing to the fact that in the determination of factual 

and legal issues related to the proceeding by bringing a perspective, particular 

knowledge or insight that is different from that of the disputing Parties’59. Given 

the fact that the submission of CRPU neither supportive of claims of Respondent, 

nor Vemma, but objectively adressed the core issues of the dispute in favour of 

public interest behind the illegality of the investment. 

 

b) CRPU assists tribunal to find jurisdiction on legality requirement 

 

75. Amici has capability of assisting the Tribunal, due to its experience and identity. 

In accordance with the article 41 of Rules, amici should assist the tribunal in the 

determination of a factual or legal issue related to the proceedings. In this 

Tribunal, the CPRU can professionally assist the proceeding due to its expertness 

in investment banking, which shows the relevancy between the specialty of CPRU 

and the dispute.  In addition to this, Amici is external advisor which was selected 

for this role by transparent and competitive process and it also participated in the 

event of acquisition of stakes  by Vemma in the bidding process which 

                                                           
59 Cube Infrastructure Fund SICAV, ¶38 
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demonstrates Amici`s familiarity with facts of the case closely and professionality 

to assist tribunal. 

 

c) CRPU do not unduly burdensome nor prejudice the parties. 

 

76. Vemma’s allegation of concern with respect to the content of the proposed 

submissions by the external advisors to the CRPU60, must be assessed with 

substantial evidence.  

77. In response to that, CRPU has clearly mentioned its tasks that it carries out a 

survey such as; analysis of economic, technical, and financial performance of 

Caeli airways.61 As well as, brings indicators in the financial determination of the 

attractiveness of the enterprise for the investors and ways to improve it, setting of 

the initial price and the preparation of an information package on the airlines, also 

identification of potential investors.62 

78. Similarly, as of the case at hand, many entities and persons have requested the 

Arbitral Tribunals to permit their participation as amicus curiae with a view to 

attend in the oral and written submissions. By way of illustration, in Tallin case, 

the European Commission (“Commission”) submitted an application for Leave to 

intervene as a Non-Disputing Party in the arbitration, pursuant to Rule 37(2) of 

the ICSID Arbitration (Additional Facilities).63 In turn, the Commission sought 

an order to participate in the following manner: 64 

i. grant the Commission leave to participate in the  proceedings; 

ii. allow the Commission to attend hearings in order to present oral 

argument and reply to the questions of the Tribunal at those hearings. 

                                                           
60 Problem, ¶720. 
61 Ibid, para-630. 
62 Ibid 
63 Tallin, ¶5. 
64 Ibid. 
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79. Subsequently, the Tribunal considered the above mentioned reasons, and 

deliberated that ‘the Commission was granted leave to participate in the 

arbitration as a non-disputing party to the extent and in the manner set out 

above’.65 

80. In the case at hand, the functions and characteristics of CRPU have been 

clearly set out. In the way in which the European Commission had filed an 

application for leave. Besides that, CRPU have regularly acted as interveners 

before federal courts in Mekar in relation to judicial proceedings.66 Likewise, 

CRPU is in the unique position to bring unbiased facts regarding the problem 

of bribe by Vemma.67 

81. The alleged concerns of Claimant must be found baseless with respect to the 

content of the proposed submissions of CRPU. Since, the Amici has 

mentioned its clear tasks as an independent and non-disputing party, 

therefore, the Tribunals is eloquently asked to grant CRPU a leave in the 

proceedings. 

 

(B) The request by CBFI to leave in the proceedings ought to be rejected 

 

82. The tribunal should reject the submission by CBFI on the following grounds: 

identity of CBFI is not relevant to be allowed as amici in these proceedings (1) 

and Issues raised by CBFI are not different from those raised by the Claimant (2). 

 

(1) Identity of CBFI is not relevant to be allowed as amici in these 

proceedings 

83. Based on the following reasons, respondent finds it is appropriate to reject CBFI’s 

participation as amici: (a) CBFI is a non-independent organization; (b) it has no 

                                                           
65 Ibid, ¶17. 
66 Problem, ¶645. 
67 CRPU amicus submission, str.638. 
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public interest from the final award; and (c) it lacks enough experience to 

participate as amici. 

 

(a) CBFI is a non-independent organization 

 

84. It is a fact that an essential attribute of amici curiae is independence from the 

disputing parties. The participation of Lapras Legal Capital in this arbitration 

through CBFI raises a conflict of interest. 

85. As a direct disputing party, CBFI cannot be considered as amici by the Tribunal. 

Because, in the event, if the disputing party assists the tribunal with amici 

submissions, this would have significant effect on the quality and outcome of 

award. On account of CBFI’s position as direct disputing party in the current 

proceedings, Tribunal should not grant a leave, owing to the fact that two of its 

members are pursuing claims against Mekar and the participation of Lapras Legal 

Capital enables the participation of CBFI. In other words, the participation of 

CBFI in this arbitration can cause conflict of interests at the time when its 

members are also in the dispute against Mekar. 

86. Additionally, the independence of disputing party - CBFI is under doubt as amici 

in these proceedings. Because CBFI is a representor of Bonooru and the national 

leader to protect the public policy of only Bonooru and its investors. Also, the 

affiliation of CBFI with the LLC is a ground for not to grant leave.68 Put it simply, 

members of the CBFI’s Executive Committee cannot participate in discussions or 

votes concerning a dispute in which they have a conflict of interest.69 

87. Considering CBFI as a direct disputing party and not fully independent 

organization, it cannot be amici curiae. 

 

                                                           
68 Mekar’s bar on CBFI amicus submission.  
69 Provisional Order №3, ¶12. 
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(b) it has no public interest from the final award 

 

88. Another challenge of Mekar regarding amici is “public interest” which CBFI lacks 

according to the respondent.70 Article 41 (3) (c) of ICSID Convention Additional 

Facility Rules states that the non-disputing party has a significant interest in the 

proceeding. 

89. Moreover, the CBFI has a multilateral interest in this arbitration if the tribunal 

finds that there is a requirement to possess a “public interest”. The CBFI includes 

38 companies of all types, 2 of which are currently in dispute.71 These companies 

represent their interests only through the CBFI.72 Relying on the rule set out in 

Article 31 of the VCLT, words in legal treaties need interpreting in accordance 

with their nature and usual meaning.73 Therefore, as an organization which has 

different interest and perspectives, CBFI’s participation cannot be qualified as “a 

significant interest”. Because every company has its various ambitions and 

interests. 

90. As CBFI is not filing its amicus application in pursuit of any “public interest” or 

advance any novel arguments, it should be qualified that CBFI cannot participate 

as amici in proceedings. 

91. Overall, the CBFI’s participation cannot be qualified either “a non-disputing 

party” or “a significant interest”. 

 

(c) it lacks enough expertise and experience to participate as amici. 

 

92. Another important criterion allows for the rejection of CBFI is that it is not 

experienced and without expertise. 

                                                           
70 Mekar’s bar supra note. 
71 CBFI amicus submission, ¶6. 
72 Ibid. ¶2. 
73 VCLT, art.31.  
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93. As regards required experience and expertise, in one case did prior jurisprudence 

dismiss an amicus petition on grounds of lack of experience and expertize. One 

of the petitioners, an NGO, failed to provide the tribunal with specific information 

on the nature and size of its membership, the qualifications of its leadership, the 

expertise of its staff, and its activities. The tribunal held that, for a non-

governmental organization, it is not enough to justify an amicus submission on 

the general grounds that it represents civil society or that it is devoted to 

humanitarian concerns.74 Further, three individual petitioners failed to provide a 

detailed resume on each of them, which would have enabled the arbitral tribunal 

to judge whether they actually possessed the appropriate expertise and 

experience.75 Based on this decision, it is lucid that amici should have an 

established area of work:  

 (i), with a clear focus on a legal, political or social subject matter,  

(ii) and that their engagement in this work has to be presented to the tribunal in 

the petition,  

(iii). However, in the case at hand, CBFI cannot be considered as an organization 

which has enough either enough legal, political and social experience or it 

possesses an established area of work according to the facts of the case. 76  

 

(2) Issues raised by CBFI are not different from those raised by the 

Claimant. 

 

94. The respondent side is going to bring into consideration the fact that the 

Consortium of Bonoori Foreign Investors is raising the same issue before the 

Tribunal. Under Articles 41(2) of ICSID AF Rules and 9.19 of CEPTA amici 

should help the tribunal in the determination of a factual or legal matter related to 

                                                           
74 Ibid, ¶33. 
75 Aguas Provinciales de Santa Fe, ¶30–34. 
76 Vivendi, supra note 2, ¶15. 
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the proceedings by bringing a perspective, particular knowledge or insight that is 

different from disputing party’s .77  However, in its request to join the Tribunal as 

Amici, CBFI is not clearly showing which facts it can bring to help. Supporting 

openness and transparency in arbitration according to Chapter 9 of the CEPTA, 

the respondent holds that amici curiae must be able to assist the tribunal by 

offering a different points from that of the disputing parties, which the CBFI’s 

application fails to do. 

95. The respondent considers the issues CBFI is raising as unnecessary and that they 

do not have any significant effects on the quality of the award. Therefore, CBFI’s 

request to participate in the proceedings ought to be dismissed by the Tribunal. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

                                                           
77 CEPTA, art.9.19. 



TEAM FERRER 
 

30 

 

PHASE TWO: MERITS 

ISSUE THREE: BREACH OF FET PROVISION 

i. Provision in Article 9.9 of CEPTA was not breached by Mekari organs 

96. Article 9.9 of CEPTA contains the host state’s obligation to grant Fair and 

Equitable Treatment (hereinafter “FET”) to foreign investors.78 Particularly, FET 

standard is considered to be a significant standard to protect the investment by 

prominent scholars in the international investment law sphere.79 

97. In contrast, the Respondent counterclaims that FET provision was not breached 

because FET is affiliated with the Minimum Standard of Treatment which was 

granted to the Claimant (1) and, alternatively, acts of Mekari organs cannot be 

considered a breach of the very provision in CEPTA (2).  

 

(1) FET is affiliated with the Minimum Standard of Treatment which was 

granted to the Claimant 

 

98. Respondent argues that the FET provision is referring to the MST, which only 

guarantees a “floor, [but] not a ceiling” level of protection for the investment.80 

In other words, if the Respondent side has provided at least the minimum level of 

treatment, it will be qualified as proof of FET from international customary law 

perspective. Because the same can be understood from the wording of Article 9.9. 

As it follows: 

Each Party shall accord in its territory to covered investments of the 

other Party and to investors with respect to their covered investments 

fair and equitable treatment and full protection and security in 

accordance with paragraphs 2 through 7.81 

                                                           
78 CEPTA, art.9.9 
79 I. Tudor, p. 250. 
80 Sun Reserve, ¶673; Azurix, ¶361; Grand River, ¶214; Lemire, ¶253; Glamis Gold, ¶615; Myers, ¶259. See also 

OECD: FET, ¶8-10. 
81 CEPTA, Art.9.9. 
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99. Regarding investment arbitration awards, some tribunals have considered the 

illegal nature of the State’s actions when analyzing the violation of the FET 

standard. By way of illustration, Adel A Hamadi Al Tamimi tribunal, in respect 

to determine the violation of MST, the Claimant required to prove that respondent 

has acted against the basic principles of consistency, fairness, even-handedness, 

due process, or natural justice expected by and of all States according to 

customary international law.82  

100. Such a standard requires more than that the Claimant point to some inconsistency 

or inadequacy in Oman’s regulation of its internal affairs: a breach of the 

minimum standard requires a failure, wilful or otherwise egregious, to protect 

foreign investor’s basic rights and expectations.83 

101. It will certainly not be the case that every minor misapplication of a legal norms 

will meet that high standard. That is particularly so, in a context such as the US-

Oman FTA, where the impugned conduct concerns the good-faith application or 

enforcement of a State’s laws or regulations relating to the protection of its 

environment.  

102. Therefore, in order for the tribunal to qualify the actions of Vemma as the denial 

of justice or the breach of MST, they should satisfy the aforementioned basic 

principles. 

 

(2) Alternatively, the acts of Mekari organs cannot be considered a 

breach of FET provision.  

103. If the Tribunal finds that the FET provision embodied in the Article 9.9 of CEPTA 

not being referred to MST refusing to require higher burden of proof by the 

claimant, any allegations by Mekari organs are not even sufficient to constitute 

breach of FET on the following grounds inter alia the absence of denial of justice 

                                                           
82 Adel A Hamadi Al Tamimi, ¶390. 
83 Ibid. 
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in administrative proceedings (a), measures were neither arbitrary nor 

discriminatory in nature. (b), respondent did not act in bad faith (c). 

 

(a) the absence of denial of justice in administrative proceedings  

 

104. Under Article 9.9 (2)(a) of CEPTA, element denial of justice is considered to be 

most important one of infringement of FET provision.84 This requirement is an 

approach by host state’s judicial organs responding to grant justice when an 

investor submits a claim to local judicial or administrative bodies.  

105. Denial of justice was developed as an international delict to protect foreigners 

against acts of the judiciary of a foreign State and forms part of customary 

international law. In the context of investment protection treaties, it is usually 

regarded as evidence of the FET violation. Respondent submits that the claim on 

denial of justice is going to be rejected in the forthcoming grounds: Reasonably 

enough period was provided for the Claimant before the litigation process no 

matter how difficult the situation was (aa), justice was not barred in Sinnoh 

arbitration (bb), Mekari courts may enforce the award (cc). 

 

aaa) reasonably enough period was provided for the Claimant before the 

litigation process no matter how difficult the situation was 

 

106. As the population rate climbed in Mekar, the period for pre-litigation process has 

also increased respectively despite some efforts to deal with issue. Regardless of 

this fact in order to provide justice for the foreign investors, Mekar decreased the 

time period for the establishment of the litigation from 27 months to 13 months – 

nearly two times. 

                                                           
84 CEPTA, art.9.9. 
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107. Additionally, as the issue in Mekari courts were not subjective reasons, the 

investor, Vemma, should have been aware of the current situation which obliges 

Claimant to conduct due diligence during pre-entry period of the investment 

which also required by Total tribunal.85 Due diligence is the most important 

element to reject the claim on denial of justice as the situations were not depended 

on Mekar and the Respondent did the best so as to grant fairness for investor 

decreasing pre-litigation period twice. Furthermore, no specific representations 

were made by Mekari officials which may rise legitimate expectations by the 

Claimant to decrease the pre-litigation due process.86 

 

bbb) justice was not barred in Sinnoh arbitration 

108. There is no indication of any corruption or bribery in the arbitral proceedings of 

Sinnoh as Respondent refuted the bribery allegations87. Moreover, the 

recordings, produced by CILS, referring to the conversation between Mr. 

Cavanaugh and a senior official of Mekar Airservices was not found authentic88.  

109. Furthermore, the rumours concerning the arbitrator’s “short and odd legal 

reasoning” are baseless due to the following views: firstly, there were no clear 

requirements as to whether the award is required to be short or long in neither 

Arbitration Rules of the SCC nor New York Convention 1958; secondly, the 

reason for the odd character was that all findings were based on unfounded 

fabrications89. 

 

                                                           
85 Total, ¶351. 
86 Klager, p.164. 
87 Uncontested facts, ¶60, pg.39. 
88 Id. 
89 Ibid, ¶25 
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ddd) Mekari courts may enforce the award 

110. With regard to the efforts made by Respondent to enforce the set-aside award, it 

is clear that a number of instruments of international law provide grounds for 

recognizing and enforcing it.90  

111. Pursuant to New York Convention, there is a possibility for award to be enforced 

or recognized: 

“…Recognition and enforcement of an arbitral award may also be 

refused if the competent authority in the country where recognition 

and enforcement is sought finds that:  

(a) The subject matter of the difference is not capable of 

settlement by arbitration under the law of that country; or  

(b) The recognition or enforcement of the award would be 

contrary to the public policy of that country…”91 

112. From that point, enforcing the annulled award by Mekari organs should be 

construed as the independent discretion of courts. In Magnolia Petroleum, the 

Court stated:  

“The full faith and credit clause. . . thus became a nationally unifying 

force. It altered the status of the several states as independent foreign 

sovereignties, each free to ignore rights and obligations created 

under the laws or established by the judicial proceedings of the 

others, by making each an integral part of a single nation ....”92 

113. On this ground, Mekari courts should be considered to be eligible to enforce the 

Sinnoh award no matter it was annulled or not. 

 

(b) measures were neither arbitrary nor discriminatory in nature and purpose 

 

114. The dispute is not completely linguistic in nature. In reality, arbitral tribunals have 

held that in order to violate the provision of FET enshrined in IIAs including the 

conjunction “and”, host state actions have to be both discriminatory and arbitrary 

at the same time. 

                                                           
90 New York Convention 1958, Art.V, ¶2. 
91 Ibid. 
92 See Magnolia Petroleum, ¶¶430-439. 
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115. The Claimant argued that the actions of CCM was arbitrary.93  The interpretation 

of the word “arbitrariness” has been collectively similar in several arbitral 

tribunals including Total S.A., Corn Products, and ADM. 

116. The exact wording goes different between “arbitrary or discriminatory”. Article 

9 (9)(c) of the CEPTA refers to “arbitrary or discriminatory conducts”.94 The 

words “arbitrary” and “discriminatory” are usually splitted by the word “or”. 

This would show that the measure is in a twofold shape.95 The practice of these 

international arbitral tribunals indicate that each part of the investment agreement 

is important and requires “joint actions”.96  

117. This is considered a violation of the FET provision only when the host state 

commits “arbitrary” and “discriminatory” acts simultaneously. Nevertheless, in 

the current case, these claims go beyond the frame of events. 

 

(c) absence of bad faith 

118. The respondent side is totally aware of that the norms in investment agreements 

should be implemented by the principles of pacta sunt servanda and good faith. 

In the case at hand, the claimant is probably to argue over respondent’s “bad 

faith”. However, all measures taken by Mekar were consistence with the 

applicable laws. 

119. Instead, the Claimant itself explicitly breached the bona fide (good faith) principle 

by obtaining Caeli Airways’ Shares through corruption.97 The Hamester tribunal 

discussed allegations of fraud in commencement of the investment. Although 

these allegations were not proven, the tribunal ruled that good faith is relevant for 

jurisdiction: 

                                                           
93 Notice of Arbitration, ¶15. 
94 CEPTA, Art.9 (9)(c). 
95 Larry, M. Eig, pg.9. See also Pueblo of Santa Ana, ¶1284, ¶1292; Robbins, pg.318; Adams & Kaye, ¶¶1177- 

1179. 
96 Id. 
97 See Ratione Materiae principle in the Memorial. 
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An investment will not be protected if it has been created in violation 

of national or international principles of good faith; by way of 

corruption, fraud, or deceitful conduct; or if its creation itself 

constitutes a misuse of the system of international investment 

protection under the ICSID Convention. It will also not be protected 

if it is made in violation of the host State’s law. 98 

120. Due to the fact that the Claimant failed to uphold the host state’s regulations, it 

cannot be stated that the Claimant acted in good faith. Even, the Claimant cannot 

claim that the Respondent’s acts were in bad faith, as stated by Muchlinski, 

“equity is guaranteed for those with clean hands”99  

121. Hence, by considering the VCLT’s guidance as to the interpretation of treaties in 

line with the principle of good faith and line with the objective meaning given in 

the context of its aims and objectives,100 the Respondent submits that in the 

presence of a qualified MST clause, as well as considering the Preamble of the 

BIT, there is not a breach of MST clause.  

 

ii. Responsibility should be precluded from Mekar as it had right to regulate 

when measures in question were taken 

122. Mekar’s responsibility should be excluded due to the fact that the Respondent 

acted in necessity. There are sufficient grounds to give rise to the “state of 

necessity” which can be used as a defense such as respondent was protecting its 

essential interest (a); there was grave and imminent peril (b); respondent had no 

other means to protect its essential interest (c); and Respondent itself did not 

contribute state of necessity (d)101. 

                

                                                           
98 Hamester, ¶129. 
99 Muchlinski, pp.527–557, 532 
100 VCLT, art.31. 
101 ILC, Art.25. 
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(a) Respondent protected its essential interest; 

123. As a national security measures, there was necessity to overcome the economic 

crises, when ‘as the currency crisis continued, Mekar dramatically shifted its 

economic policy’.102 CEPTA also includes the right to regulate so as to achieve 

legitimate public policy objectives, including national security103. As prescribed 

in the Article 9. 8 of CEPTA:  

right to regulate in their territories to achieve legitimate public 

policy objectives, such as national security, the protection of public 

health, safety, the environment, public morals, social and consumer 

protection, or the promotion and protection of cultural diversity. 

124. Naturally, when Mekar had obligation to regulate anti-competitive actions of 

investor and cope with economic dire situation.  In the case of El Paso the 

Tribunal stated that respondent state was eligible to take certain measures 

necessary “for the maintenance of the public order” or for “the protection of 

essential security interests” which are precluded from being considered to be a 

violation of international legal norms.104 

125. Particularly, Mekar took the measures to protect its essential interest, which 

means otherwise; the anti-competitive behavior and cash flow by the largest 

company of airline with 43% share of the whole air service market would have 

more drastically effects on its economy than it actually caused. While promoting 

the rule of law105 and competition in market, prevent practices having adverse 

effect on competition106 are the basic purpose of the Mekar, it was entitled to use 

the right to regulate as given to the contracting parties in case they are host states 

for investment assets.  

 

                                                           
102 Notice of Arbitration, ¶85 
103 CEPTA, Art.9(8)(1). 
104 El Paso Energy International Company, ¶553 
105 CEPTA preamble. 
106 Act (2009), Preamble. 
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(b) There was an imminent and grave peril 

 

126. The respondent acknowledges that “imminent and grave peril” is one of the most 

vital requirements of Article 25 of the ILC Draft Articles while the Claimant is 

making an objection that situation was different. However, the situation itself 

clearly showed how the economic state was dire. In the case at hand, as an interim 

measure, the CCM placed caps on Caeli Airways’ airfare so as to prevent from 

making huge revenues using its dominant position in the future.107  The decision 

was obvious because it is one of the responsibilities of the state to minimize the 

anti-competitive behavior as one of the public policy objectives. These objectives 

should have been reached, which was indicated in CEPTA as well.108   

127. The word “peril” was defined by ICJ as an element of risk, as opposed to physical 

damage which was already caused; there should be existence of peril and it cannot 

simply be defined as an “apprehension of possible peril”.109  Taking into account 

the fact that the MON was taking a nosedive in the year 2017 and the potential 

risks that Mekar’s economy may face at that time, the Respondent states that there 

was a great deal of peril in the economic sector.  

128. Moreover, the claimant is likely to give an argument that even though ticket prices 

started being denoted in Mon, the CCM denied Caeli’s inquiry to eliminate the 

interim airfare caps placed on the enterprise in September 2016, as stated in the 

case.110  It was because managing inflation rate was not included in the CCM’s 

competence. 

 

(d) Respondent had no other choice instead of acting in necessity 

129. In order to supplicate the doctrine of acting in necessity, a state must have no 

choice to protect its essential interests, hence, than breaching its international 

                                                           
107 Uncontested facts, ¶37, pg.34 
108 CEPTA Article 9.8 
109 Gabcikovo-Nakimaro, ¶51-52. 
110 Uncontested facts, ¶43, pg36 
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obligations.111  The Respondent undertook a number of ways to reduce the dire 

economic crisis conditions, especially, to decrease the inflation rate.112 However, 

the Claimant may still raise two arguments that, (aa) there were a plethora of 

ways to tackle the economic situation, and (bb) the act of substituting MON for 

the USD was to damage Claimant’s share stake. 

 

aa) there were a plethora of ways to tackle the economic situation 

 

130. In December 2017, as the macroeconomic situation in Mekar continued to 

exacerbate, the new government introduced new legislation authorizing bailouts 

to State-owned or controlled corporations, especially in the hydrocarbon sector.113 

Likewise, the process included shelved large parts of its ongoing privatization 

programs and multiple enterprises in the tourism sector were re-nationalized. 

Besides that, many foreign investors left Mekar’s market.114  

131. The term “necessity” is used to define those exceptional circumstances where the 

only way a State can protect an essential interest threatened by a grave, and 

imminent or peril is not to perform some other international obligation115. 

Moreover, under conditions narrowly denoted in Article 25 of ILC, such a plea is 

recognized as a circumstance precluding wrongfulness116. However, this 

provision is not applied where the international performance of responsibility has 

merely become tough117. Of its use in rare circumstances, this Article can also be 

applied in the context of investment treaty118.  

 

                                                           
111 J. Crawford, ¶184. 
112 Problem, ¶42. 
113 Ibid 
114 Ibid 
115 Dolzer and Schreuer, pg.168. 
116 UN ILC Commentaries, Art.25. 
117 Crawford, p.171. See also Bin Cheng pg.69. 
118 Dolzer and Schreuer, supra note 2, pg.169. 
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bb) the act of substituting MON for the USD was to damage Claimant’s share 

stake 

 

132. Correspondingly, MON extremely started to nosedive, as of the reasons included 

shaky investor sentiment, State interference with the central bank, and tariff 

threats from trading partners.119 Subsequently, the inflation led to a surge in the 

price of everyday items120. Thus, Mekar’s government passed a decree on 

denominating MON over the USD121, right after the IMF’s explanation of the 

economic situation in Mekar that there was a need to establish credibility in the 

local currency to avoid a debilitating economic situation.122 

133. By analogy, in CMS case, the Tribunal concluded that the economic crisis may 

give rise to a plea of necessity in principle.123 But it found that a requirement for 

a finding of necessity were not met in that case. Which the measures taken by 

Argentina were not the only way to cope with the situation and Argentina itself 

had contributed to the situation.124 Conversely, in Mekar the economic situation 

was inherently growing since the post-independence through many different 

factors, which, indeed, Mekar had not contributed in such situation. 

134. Lastly, the Tribunal should consider the dire economic condition of Mekar as an 

act of necessity in regards to denominating MON over the USD, as of last resort. 

Also, it should be considered that the imposed caps on Vemma were merely 

appropriate. 

 

(d) The Respondent itself did not contribute state of necessity. 

 

                                                           
119 Facts, ¶39. 
120 Ibid 
121 Ibid 
122 Ibid, ¶1190. 
123 CMS, ¶1205. 
124 Ibid, ¶323-324. 
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135. In order to apply, the necessity as a defense, the State acted in necessity should 

not have caused or contributed to the situation, which requires necessary actions. 

Similarly, in the current case Mekar did not cause any grounds to contribute the 

state of necessity, but the claimant itself coerced Mekar to impose airfare caps 

through its anti-competitive abusive behavior. All measures taken by Mekar was 

legitimate under the domestic law. 

136. Therefore, the Tribunal is asked to find that all actions in question were taken in 

necessity which precludes the wrongfulness in the international law perspective. 

 

 

ISSUE FOUR: COMPENSATION 

 

137. No compensation should be entitled to the claimant, owing to abusive behavior 

and illegality of its investment. If tribunal finds necessary compensation including 

it should be through application of market value in CEPTA (1) and the amount of 

compensation should be reduced on account of legal and factual grounds (2). 

 

(1) Market value standard should be applied 

 

138. Even though the tribunal finds that claimant should be paid compensation, it 

should be paid  through application of market value standard as required in 

CEPTA (a) and there is no way of providing Vemma with fair market value 

standards (b). 

 

(a) Only Market Value principle is embodied in CEPTA 
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139. Fair market value of investment cannot be applied to the present case, due to the 

fact that Article 9.21 of the CEPTA includes explicit requirement of market value 

of the property. According to the case of Vivendi tribunal the meaning of “value” 

in context depended on “market value” principle as the relevant IIA only referred 

to the MV principle as in the case at hand. That is, what a willing buyer would 

pay a willing seller. Arbitral tribunals have defined the term “value” by drawing 

on the notion of a market transaction between willing buyers and sellers125. In 

addition to the explicit requirement of market value standard in the CEPTA, there 

are willing buyer – Mekar and willing seller – Vemma which satisfies 

requirements of market value. Claimant should not endeavour to interpret the 

existing treaty with different meaning. According to Article 31(1) of the VCLT 

any legal norm should be interpreted. 

140. Therefore, as agreed beforehand between the parties market value standard should 

apply directly without further different interpretations.  

 

(b) there is no way of providing Vemma with Fair Market Value standards 

 

141. In Tenaris and Talta tribunal stated that to examine the suitability of the agreed 

price as an adequate expression of Fair Market Value, the transaction must satisfy 

at least the following conditions: (a) both buyer and seller must be willing and 

able, neither acting under compulsion; (b) the transaction must be at arm’s 

length; (c) the transaction must take place in an open and unrestricted market; 

(d) both buyer and seller must have reasonable knowledge of the relevant facts.126 

In the present case, although both Vemma and Mekar was willing to buy and sell 

the investment and aware of all facts, the offer suggested by Harthwone group 

                                                           
125 Suez, ¶88. 
126 Tenaris and Talta,  ¶557 
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was not arm`s length and there was no possibility of opening market for anyone, 

while the aviation sector is linked to the interests of the citizens of Mekar.  

 

(aa) MFN standard is also not applicable in the current proceedings 

 

142. Claimant argues that the fair market value  as agreed in the Mekar-Arrakis BIT, 

should be applied to the claimant`s investment. Contrary to these claims, MFN 

standard cannot be applied to the current case, owing to the fact that MFN does 

not include dispute resolution as in CEPTA. 

143. As stated in the article 9.7 of the CEPTA, MFN treatment ‘does not include 

procedures for the resolution of investment disputes between investors and states 

provided for in other international investment treaties and other trade agreements’. 

Claimant may argue that there is no connection between the dispute resolution 

and fair market value of investor. In contrast, the Article 9.21 of the CEPTA is 

dedicated for arbitral award as remedy for dispute, which means as part of dispute 

resolution process. As interpreted in the CEPTA when the dispute arises as part 

of dispute resolution the arbitration award is made, subsequently, market value 

appears as part of the outcome of dispute resolution. Therefore, MFN standard 

does not apply to this situation, while it is a part of the dispute resolution process.  

 

(2) The claimant should not be entitled compensation, even if it is found 

otherwise, the compensation must be reduced.  

144. Even if the tribunal finds that compensation responsibility remains on fair Market 

Value, the total amount should be reduced respectively since there is no treaty 

breach (a); due to the contributory fault of claimant during the whole process (b); 

and taking the economic crisis in Mekar into consideration (c). 
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(a) there is no treaty breach 

 

145. To award compensation, investor-State tribunals must first find that the 

respondent State has breached its treaty obligations (i.e., committed an 

international wrongful act). Based on that finding, compensation must seek to 

eliminate the consequences of the wrongful act.127 In other words, a tribunal may 

not order compensation without a treaty violation. 

146. The principle of full reparation is evaluated in the light of the notion of 

proportionality. In other words, the reparation must be proportional to the damage 

actually suffered by the investor and it needs to be reduced based on the level of 

damages. 

 

(b) The compensation amount should be reduced due to the contributory fault 

of claimant during the whole process  

 

147. To determine the amount of compensation, Investor-State tribunals must assess 

the damages that the respondent State’s wrongful acts have caused. The investor 

will bear the burden of proving such damages. On that basis, tribunals require that 

the parties establish the damages through reliable evidence.128 

148. Arbitral tribunals have interpreted Article 39 of the ILC Articles on State 

Responsibility in the sense of requiring that the claimants’ conduct be taken into 

account in determining compensation – contributory fault.129 Moreover, 

investment arbitration tribunals have reduced the amount of damages awarded to 

investors by a percentage as a result of their contributory fault to reflect investors’ 

role in the events leading to a loss.130 

                                                           
127 AES Solar, ¶254. 
128 S.D. Myers, ¶263. 
129 Ascom Group S.A., ¶1331. 
130 Yukos Universal, ¶1606 
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149. In the case at hand, as not all damages were caused by Respondent, the tribunal 

should bear the contributing actions of claimant. For example, the risky strategy 

of Vemma131, risky investment choices by Caeli,132 its overly optimistic forecast 

and the expansion of Caeli Airways was ill-advised.133  

150. In other words, it was a risky strategy that precipitated into a precarious financial 

situation for the Claimant when the economic downturn hit Mekar.134 Similarly, 

in Copper Mesa v. Ecuador, the tribunal took into account the claimant’s 

negligent conduct and reduced the amount of damages awarded by 

30%. In Occidental tribunal, the Tribunal held that: 

an award of damages may be reduced if the claiming party also committed 

a fault which contributed to the prejudice it suffered and for which the 

trier of facts, in the exercise of its discretion, considers the claiming party 
should bear some responsibility. 

151. As a result, the tribunal reduced the compensation awarded by 25%.135 

Considering all the facts above, the Tribunal ought to reduce the amount of 

compensation significantly. 

 

(c) Compensation needs to be lessened taking the economic crisis in Mekar 

into consideration. 

 

152. When claiming damages parties must submit clear and convincing evidence of the 

expected income, providing level of certainty to the tribunal with no speculative 

or uncertain elements.136  

153. Also, there must be a relation between breach and causation in order to establish 

the amount of compensation to the respondent. It means that tribunals must only 

                                                           
131 Annex IX. 
132 Facts, ¶51. 
133 Annex IX. 
134 Response to claims on Merits. 
135 Occidental, ¶687. 
136 Gemplus, ¶561 
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award compensation for damages that are a direct consequence of the State’s 

wrongful act. Thus, the investor must show the relationship between the wrongful 

act and the injury.137 So, it is an obligation of an investor to prove how much 

amount of compensation should be paid based on real evidences. 

154. In addition, the ongoing crisis in Mekar economy should be another reason for the 

reduction of compensation. Because the country’s economy is worsened and 

cannot afford the given compensation. Furthermore, to provide emergency 

assistance and health care response for individuals, families, and businesses 

affected by the 2017 economic crisis.138 

155. Thus, economic crisis and contributory fault of the claimant ought to be 

considered as mitigating factors and the compensation should be reduced. 

 

 

 

 

 

 

PRAYER FOR RELIEF 

 

In light of the above reasons, Respondent hereby requests the Tribunal to adjudge 

and declare in favor of Respondent, as follows: 

 

I. The tribunal has no jurisdiction to hear the dispute, 

II. The tribunal should grant a leave for CRPU to file amicus curiae 

submission, rather than rejecting CBFI which submits amici briefs in favor 

of claimant. 

                                                           
137 Silver Ridge Power BV, ¶513. 
138 Annex VIII. 
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III. Tribunal ought to find that Respondent’s actions did not constitute violation 

of the fair and equitable treatment standard under the Article 9.9 of 

Comprehensive Economic Partnership and Trade Agreement between the 

Commonwealth of Bonooru and the Federal Republic of Mekar. 

IV. Find that Claimants’ calculation of damages should  

a) be rejected as speculative, and  

b) the Tribunal should apply the market value-based method for the 

quantification of damages. 

c) Even if the tribunal finds that claimant is entitled to compensation, the 

amount should be diminished due to the deteriorated economic crisis. 

 

 

 

 

 

 

 


