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STATEMENT OF FACTS 

Parties to the dispute 

[1] Vemma Holdings Inc. (“Vemma” or “Claimant”) is an airline holding company 

which emerged as a legal successor in the privatisation of a state-owned enterprise 

(“SOE”) BA Holdings. For years, BA Holdings, the parent company of the national 

flag carrier in the Commonwealth of Bonooru (“Bonooru”), Bonooru Air, guaranteed 

the constitutional right of mobility to the Bonoori population across the archipelagic 

territory of the country which is composed of 109 islands located at large distances 

from each other.  

[2] Due to its accumulating losses, the Bonoori government approved the Privatisation of 

Enterprises Act (1972) under which it aimed to sell its 70% stake in BA Holdings to 

a long-term investor to increase the profitability of the SOE while retaining only a 

minority shareholding. The privatisation was upheld by the Bonoori Constitutional 

Court and the process was completed in December 1984. Following the restructuring, 

Bonooru Air was divided into three separate airlines, with one of them, Royal 

Narnian, becoming the new national flag carrier. While Vemma is a private company, 

it continues to fly on unprofitable routes to guarantee the constitutional right of 

mobility to the Bonoori population on orders of the Bonoori government. In 2010 

Bonooru’s government launched an initiative to facilitate the movements of goods, 

people, services and knowledge amongst its neighbours called the Caspian Project. 

While some States welcomed the project, others view it as misusing its economic 

leverage. 

[3] The Federal Republic of Mekar (“Mekar” or “Respondent”) is located in the Greater 

Narnian region, around 1,600 km south to Bonooru. Since gaining its independence, 

its economic development has been negatively affected by prolonged political 

instability, mass migration flows, high regulatory interventions and delayed reforms. 

Mekar has been also regularly scored as a country with a very high perception of 

corruption by Transparency International.  

[4] Between 1980 and 2015, Mekar experienced a dynamic population growth, with the 

number of its inhabitants increasing from 6 million to 10.8 million. However, its 

judicial system failed to adapt and Mekari courts are reported to take almost two years 
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on average to reach a final decision in civil and commercial matters.  

Operation of Vemma Holdings 

[5] Since the privatisation, Vemma has been incorporated in Bonooru, holding a 100% 

interest in the local airlines Royal Narnian. Until March 2021, Vemma’s ownership 

structure remained largely unchanged, its shares being split between Bonooru, 

holding around a 31% to 38% stake in Vemma, and private or institutional 

shareholders from Bonooru and Goponga, a central-Aslanian country.  

[6] Under its Articles of Association (“AoA”), Vemma is directed by the Board of 

Directors, comprising eight members; five executive directors, one non-executive 

director, one independent director and one director representing the employees. Its 

decisions are made by a majority vote. The directors are elected during the regular 

meeting of shareholders. The Bonoori Ministry of Transport and Tourism is entitled 

to nominate its candidate for the non-executive director position.  

Vemma’s acquisition of Caeli Airways  

[7] Until its privatisation in January 2011, Caeli Airways (“Caeli”) was a SOE fully 

owned by Mekar which had originally enjoyed a statutory monopoly for the operation 

of international routes until 1994. In 2003, Caeli was merged with its counterpart, Aer 

Caeli, also owned by Mekar, initially enjoying the monopoly for national routes. The 

merger turned out to be highly unfavourable to Caeli, resulting in a ballooning debt, 

loss in market share and projected decrease in future profits for the entity. 

[8] In the light of Caeli’s dire financial situation after the merger, its privatisation became 

a contentious point in Mekar. While the government initially provided to the airline 

large-scale financial assistance in the form of bond issues, soft loans, exemptions from 

navigation and landing fees, tax deferrals or fuel subsidies, the budgetary constraints 

in Mekar affected the government’s ability to finance Caeli’s operating expenses. 

After the unsuccessful attempt to secure a second bailout plan, Caeli was designated 

with few other SOEs for privatisation. 

[9] The process of Caeli’s restructuring commenced in January 2010. Following two 

failed tenders, Mekar decided to transfer Caeli’s assets and part of its debt liability to 

Mekar Airservices (“MA”), a State-owned and controlled transition vehicle which 

was tasked to market Caeli’s most valuable assets, including the brand, logo, slots at 
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two highly congested international airports and well-equipped technical base to 

potential bidders.  

[10] Out of four bidders, Vemma’s offer was found by the Committee on Reform of Public 

Utilities (“CRPU”) as the most favourable. In addition to the purchase price of USD 

800 million, Vemma proposed the most attractive short and medium-run business plan 

promising to sign leasing contracts for Boeing 737 aircraft, refinance and pay Caeli’s 

remaining debt and secure its membership in the Moon Alliance, an association of 

airlines founded by five major global airline companies, including Royal Narnian. The 

chairperson of Mekar’s CRPU was a strong proponent of Vemma during the process, 

hoping for more investors from Bonooru to consider Mekar as their next destination. 

However, select members of CRPU noted that Vemma’s proposal was overly 

optimistic and did not account for serious volatility of fuel prices and potential 

takeover of the long-distance routes by competitors. 

[11] Upon the authorisation of the transaction by the Competition Commission of Mekar 

(“CCM”), Vemma concluded the Share Purchase Agreement (“SPA”) with MA on 

29 March 2011, obtaining a 85% stake in Caeli together with its twelve relatively 

young A340 aircrafts and discounts on airport services and landing and navigation 

fees. The remaining 15% shares were retained by Mekar through MA. CCM, while 

seeing value in Caeli’s partnership with Moon Alliance members, sought an 

undertaking from Caeli that it would not engage in high-level cooperation on 

competition parameters with Moon Alliance members. 

Investment protection in Bonooru and Mekar 

[12] On 15 October 2014, the Comprehensive Economic Partnership and Trade Agreement 

(“CEPTA”) between Bonooru and Mekar, containing an investment chapter, entered 

into force. The agreement replaced the pre-existing bilateral investment treaty 

between the countries. 

Investigation by competition authorities 

[13] Caeli Airlines successfully grew over the years. One of the pillars of Caeli’s business 

model was catering to customers travelling from Mekar to Bonooru. In 2011, 

Bonooru’s Secretary of Transportation and Tourism unveiled the “Horizon 2020” 

Scheme as a part of the Caspian Project and offered recurring subsidies to companies 
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investing in tourism-related infrastructure with Vemma receiving its first subsidy on 

28 October 2011. 

[14] As Caeli generated profits, it continued with its risky hedging strategies. While board 

representatives from Mekar Airservices advised to inject the profits into Caeli’s 

outstanding debt and improve financial health of the company, Vemma 

representatives continued with their strategy of slashing airfares and fleet expansion. 

In 2015 Caeli, in pursuit of another expansion, placed an order for 45 Boeing 737 

MAX aircrafts while also setting up 2 flyer programmes, frequent flyer programme 

and corporate-discount scheme. 

[15] In 2016, the CCM launched a suo moto investigation into Caeli’s activities regarding 

alleged predatory pricing strategies. For the CCM to be allowed to start such an 

investigation, a corporation must have over a 50% market share. At the time, Caeli 

enjoyed only a 43% market share, however CCM stated that in conjunction with its 

Moon Alliance partner, Royal Narnian, Caeli’s market share exceeded 54%. CCM 

was also concerned that foreign subsidies received by Vemma under the Horizon 2020 

Scheme enabled Caeli’s predatory pricing strategies. 

[16] The CCM then placed caps on Caeli’s airfare as an interim measure. These caps were 

reasonable and there is no evidence that the caps hurt Caeli’s profitability in 2016 in 

any way. Later that year, the CCM initiated another investigation into Vemma based 

on a complaint by a consortium of small regional airlines focused yet again on price 

undercutting. 

[17] The turning point happened in 2016 when MON, the currency of Mekar, began to 

nosedive. Among the reasons for this occurrence, economists stated shaky investor 

sentiment and tariff threats from trading partners. By March 2017, a currency crisis 

ensued in Mekar. The IMF emphasised “the need to establish credibility in the local 

currency to avoid a debilitating economic situation”. 

[18] Despite IMF’s emphasis, in October 2017 Mekari authorities approved to denominate 

airfare in USD instead of MON for all airlines including Caeli. On 30 January 2018, 

as the macroeconomic situation in Mekar continued to deteriorate, the new 

government, elected merely two months prior, passed a decree requiring all 
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companies in Mekar to denominate their goods and services exclusively in MON, 

nullifying the exemption for all airlines. 

[19] Caeli protested this change and also requested CCM to remove the interim airfare 

caps. CCM denied this request as the interim measures could not be removed until its 

investigation is completed. On 8 March 2018 Caeli decided to appeal this decision at 

Mekari courts and the hearing for interim measures was scheduled for over a year 

later due to a high volume of cases stemming from the economic crisis. Caeli seeked 

immediate redressal before the courts, but Mekari courts did not possess the resources 

to make this possible. 

[20] By the end of August 2018, the CCM concluded the first investigation and found a 

breach of Mekar’s antitrust legislation. They imposed fines and kept the airfare caps 

in place until the end of the second investigation.CCM also noted that the subsidies 

from Horizon 2020 Scheme enabled Caeli to drastically reduce the airfare below its 

average avoidable costs. 

[21] In September 2018, the President of Mekar granted subsidies to airlines for each 

Mekari citizen travelling on board. These subsidies were not granted to Caeli as well 

as to Larry Air as they did not qualify as airlines with less than 5% market share in 

operating important domestic routes. 

[22] The second investigation by the CCM was concluded in January 2019 and found Caeli 

had engaged in anti-competitive behaviour. The CCM imposed a fine on Caeli but 

decided that the airfare caps will stay in place until Caeli’s market share combined 

with Royal Narnian drops below 40%.  

Judicial proceedings in Mekar 

[23] On 8 March 2018, Caeli’s Board of directors voted to seek a judicial review of CCM’s 

airfare caps. Its claim was registered on 27 March 2018, Caeli repeatedly requested to 

speed up the proceedings, but Mekari courts did not have the resources to make this 

possible due to a high volume of cases stemming from the economic crisis. The 

hearing on the interim stay of the airfare caps was scheduled in April 2019. As the 

Mekari courts take on average 27 months to come to a final decision in commercial 

matters, the airfare caps proceedings were swift for Mekar.  
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[24] On 20 January 2019, the representatives of Caeli additionally filed an appeal against 

CCM’s decision to impose a fine of MON 200 million on Caeli and maintain airfare 

caps until Caeli’s market share with other Moon Alliance members falls below 40%. 

Although Caeli requested to join its appeals to the hearing on interim measures, its 

request was rejected as the CCM requested time to respond to Caeli’s notice, which 

had to be afforded to protect its due process rights. The hearing on fines was scheduled 

for May 2020.  

[25] Between 25 April 2019 and 27 April 2019, Mekar’s High Court heard submissions on 

the stay of CCM’s airfare caps. The decision was rendered two months later, rejecting 

to grant the request for a stay and further dismissing Caeli’s application on a prima 

facie basis without hearing the merits as is in accordance with Mekari law.  

Caeli’s attempts to prevent its insolvency  

[26] At this point, Caeli was facing insolvency. Unable to service its debt, Caeli also 

applied for a USD 200 million loan from the First National Phenac bank controlled 

by Mekar. Given Caeli’s low credit rating, the bank offered a credit line at an inflated 

interest rate and Caeli refused the offer.  

[27] To avoid further losses, Vemma decided to sell its entire stake in Caeli in November 

2019. Shortly after the announcement, it managed to secure an offer by the Hawthorne 

Group LLP for a price of USD 600 million which was communicated to MA in 

accordance with the terms of the SPA. MA found the price artificially inflated and not 

a bona fide third-party offer. On 11 February 2020, it thus invoked Article 48 of the 

SPA and initiated arbitration before the Sinnoh Chamber of Commerce (“SCC”) 

under the SCC Arbitration Rules.  

[28] In a fast-track procedure closed on 9 May 2020, the SCC tribunal ruled in favour of 

MA as the Hawthorne Group’s offer could not be considered as one received from 

“bona fide third party” due to the affiliation of Vemma via the Moon Alliance. In 

accordance with the rendered award, MA seeked its recognition and enforcement, 

which was granted. Vemma opposed the enforcement before the Superior Court of 

Mekar, however the court dismissed the appeal. 

[29] As Vemma failed to secure another buyer, it decided to sell the stake to Mekar 

Airways for 400 million USD on 8 October 2020. After the acquisition, the CCM 
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authorised Mekar’s authorities to infuse capital into the airlines and forego fines until 

Caeli’s recovery. 

ICSID arbitration proceedings 

[30] On 17 November 2020, Vemma filed a notice of arbitration with the Secretariat of the 

International Centre for Settlement of Investment Disputes (“ICSID” or “Centre”) 

under the ICSID Additional Facility (“AF”) Rules, claiming damages for Mekar’s 

violations of its substantive obligations under the CEPTA. 

[31] On 19 April 2021, the Consortium of Bonoori Foreign Investors (“CBFI”) filed an 

application for leave to file a non-disputing party (“NDP”) submission. On 28 April 

2021, the external advisors to the CRPU made a similar request. Vemma and Mekar 

submitted their comments on these applications on 15 June 2021 and 18 June 2021, 

respectively.  



TEAM OWADA 

8 

SUMMARY OF ARGUMENTS 

[32] VEMMA’S STANDING: The Tribunal does not have jurisdiction over the present 

dispute. First, Vemma does not qualify as a protected investor under Article 9.1 of the 

CEPTA because SOEs are purposefully omitted from the treaty. Second, Vemma does 

not qualify as a protected national pursuant to Article 2 of the ICSID AF Rules as 

Vemma both acted as an agent of the Bonoori government and discharged an 

essentially governmental function. 

[33] NDP SUBMISSIONS: Based on the conditions laid out in Articles 41(3) of the 

ICSID AF Rules and 9.19 of the CEPTA, the Tribunal should, on one hand, grant the 

application of the external advisors to the CRPU as their submission shines light on 

illegal procurement of the investment, which falls within the scope of the dispute and 

will greatly assist the Tribunal as it will impact Tribunal’s jurisdiction as well as 

merits of these proceedings. Furthermore, external advisors have shown their 

significant and public interest. On the other hand, the submission made by the CBFI 

failed to meet the conditions as their application does not bring any novel arguments 

nor insight and shows no public interest. Lastly, CBFI is not independent of Vemma 

in this dispute and rather than acting as a friend of the court, they act as a friend of 

Vemma. Therefore, the Tribunal should reject CBFI’s application. 

[34] FAIR AND EQUITABLE TREATMENT: Mekar never failed to guarantee Vemma 

the fair and equitable treatment standard (“FET”) incorporated in article 9.9(1) of the 

CEPTA. The CCM launched an investigation in Caeli in line with the applicable rules 

within the Monopoly and Restrictive Trade Practice Act following suspicions of anti-

competitive conduct, and imposed interim measures pending the investigations to 

prevent further damage to competition, all in line with the legitimate objective of 

protecting Mekari consumers by ensuring a fair market environment. In judicial 

proceedings, Vemma always enjoyed the guarantee of due process rights and was 

never denied justice. Contrary to Vemma´s allegations, the courts managed to 

speedily come to a just decision regarding its appeal on the imposition of airfare caps 

and duly examined the corruption allegations levelled against the arbitrator in 

deciding to enforce the SCC award. 
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[35] DAMAGES AND COMPENSATION STANDARD: Vemma failed to mitigate its 

damages by making wrong or late decisions in several issues - operation of 

unprofitable routes, not using profits from low oil prices, poor fleet management, late 

decision to sell its stake. Some of the losses incurred by Vemma can be attributed to 

the economic crisis in Mekar and are without Mekar’s fault. Vemma was paid a 

market price of its stake at the time of sale as MA was the only willing buyer. 

Compensation standard used should be “market value” because it is so defined in 

Article 9.21(1) of CEPTA and cannot be replaced by “fair market value” from Article 

13 of Arrakis-Mekar BIT using MFN clause due to explicit preclusion of such 

implementation in Article 9.7(2) of CEPTA as compensation standard cannot be 

considered a “treatment” because it is a part of dispute resolution procedure and “fair 

market value” standard was never adopted by Mekar.



TEAM OWADA 

10 

PLEADINGS 

I. The Tribunal does not have jurisdiction under Chapter 9 of the CEPTA 

[36] On 17 November 2020, the ICSID Secretary-General received and registered a notice 

of arbitration submitted by Vemma in accordance with Chapter 9 of the CEPTA 

against Mekar under the ICSID AF Rules. 

[37] The Tribunal does not have jurisdiction over the present dispute because (A) Vemma 

lacks standing under Article 9.1 of the CEPTA, and (B) does not qualify as a 

“national” within the meaning of Article 2 of the ICSID AF Rules. 

A. Vemma does not qualify as a protected investor under Article 9.1 of the CEPTA 

[38] Article 9.1 of the CEPTA defines an investor of a Contracting Party as: 

“a natural person with the nationality of a Party or an enterprise with the 

nationality of a Party or seated in the territory of a Party that seeks to make, is 

making or has made an investment in the territory of the other Party;  

For the purposes of this definition, an enterprise of a Party is:  

(a) an enterprise that is constituted or organised under the laws of that Party and 

has substantial business activities in the territory of that Party; or  

(b) an enterprise that is constituted or organised under the laws of that Party and 

is directly or indirectly owned or controlled by a natural person of that Party or by 

an enterprise mentioned under paragraph (a).” 

[39] With respect to the nationality of enterprises, the provision thus combines the place 

of incorporation with two alternative criteria, the seat of business activities or the 

controlling interest. Vemma does not fit within the scope of Article 9.1 of the CEPTA 

because (1) the provision is silent on the status of SOEs, and (2) this silence should 

be interpreted as excluding SOEs as protected investors in the CEPTA. 
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1. Article 9.1 of the CEPTA does not refer explicitly to SOEs 

[40] Pursuant to Article 31(1) of the Vienna Convention on the Law of Treaties (“VCLT”), 

the terms of a treaty should be interpreted in accordance with their ordinary meaning 

in the relevant context and in the light of the purpose and object of the treaty. 

[41] On a plain reading, Article 9.1 of the CEPTA protects a broad range of enterprises, 

without specifying their corporate form, the purpose of their business activities or 

source of funding. The silence in the definition, however, does not mean that the 

Contracting Parties would be indifferent to the specifics of SOEs which are expressly 

reflected in Article 9.13 of the CEPTA as enterprises that are not autonomous but 

rather subservient to the State.  

[42] The latter provision thus implies that the Contracting Parties intended to subject SOEs 

to a different regime than privately-owned enterprises investing in their territories. 

2. The silence in Article 9.1 of the CEPTA should be interpreted as an 

exemption of SOEs from the category of protected investors 

[43] Article 32 of the VCLT calls for tribunals to refer to supplementary means of 

interpretation, including the preparatory work of the treaty and the circumstances of 

its conclusion. Article 32 is to be used when the application of interpretation 

techniques from Article 31 leads to an ambiguous or obscure result. 

[44] The negotiations of the CEPTA were initiated as a result of a great imbalance between 

the rights of investors and host States in the previous BIT.1 This imbalance was also 

the cause of the favourable status enjoyed by SOEs as they are not purely private 

entities. Therefore, as opposed to the prior 1994 Bonooru – Mekar BIT (“BIT”), 

which specifically mentions “government-owned” enterprises as possible investors,2 

the CEPTA intentionally stays silent on the matter. 

[45] It follows that the CEPTA purposefully omits SOEs as protected investors under 

Article 9.1 of the CEPTA.  

 
1 PO3, ¶ 14. 
2 Art. 1, 1994 Bonooru - Mekar BIT  
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B. The Tribunal lacks jurisdiction under Article 2 of the ICSID AF Rules 

[46] The Tribunal does not have jurisdiction under Article 2 of the ICSID AF Rules 

because Vemma does not qualify as a national within the meaning of this provision. 

Pursuant to Article 2 ICSID AF Rules, the Centre may only “administer […] 

proceedings between a State […] and a national of another State.”3 Article 4 of the 

ICSID AF Rules provides that the jurisdictional requirements ratione personae must 

be met at the time when proceedings are instituted. 

[47] The ICSID AF Rules are silent on the meaning of the term “national of another State”. 

However, the travaux préparatoires clarify that it encompasses not only private 

persons but also SOEs provided they do not “act as an agent for the government” or 

“discharge an essentially governmental function” in relation to the disputed 

investment operation.4 This test is disjunctive, considering structural and functional 

aspects of the functioning of SOEs.5  

[48] Vemma does not satisfy the so-called Broches test as it (1) acted as an agent for the 

government and (2) discharged an essentially governmental function. 

1. Vemma acted as an agent for the Bonoori government 

[49] The first prong of the so-called Broches test disqualifies claims brought by SOEs 

which acted with respect to the making of their investment as mere agents of their 

home State. In the arbitral jurisprudence, the term “agent” has been construed in 

accordance with Article 8 of the Articles on the Responsibility of States for 

Internationally Wrongful Acts (“ARSIWA”), attributing wrongful conduct of a 

private person to a State where the person acted under the State’s instructions, 

directions or control.6  

[50] In Wena Hotels, the tribunal examined several ways in which a State can exercise 

control over a company including shareholding and the power to appoint a Board of 

Directors.7 Although Bonooru is not the sole shareholder of Vemma, it is the only 

 
3 Art. 2 ICSID AF Rules. 
4 Broches, pp. 354–345. 
5 ČSOB, ¶ 20; Beijing Urban Construction, ¶¶ 39, 42; Maffezini, ¶¶ 77–80. 
6 Hamester, ¶¶ 172, 178; Electrabel, ¶ 7.64. 
7 Wena Hotels, ¶ 66. 
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governmental one and it also holds the biggest stake of shares.8 While no other 

shareholder holds more than a 7% stake in Vemma9, Bonooru’s stake has ranged from 

31% to 38%10 and even increased to 55% after the commencement of these 

proceedings.11 The swift acquisition of the majority shareholding is a clear indicator 

of how closely connected to Bonoori’s government Vemma was the whole time.  

[51] Additionally, just like in Wena Hotels, Bonooru’s representatives were present for 

every meeting of Vemma’s Board of Directors.12 Since the Board passes decisions by 

a majority vote with the quorum being only 50% of all shares, Bonooru’s 

representatives could easily epitomize the majority at the general meetings not 

attended by all shareholders.13 This includes meetings where directors of the Board 

were elected.14 Moreover, similarly to Wena Hotels, the Ministry of Transport and 

Tourism was authorized to nominate one of its officials for the non-executive director 

position.15 Therefore, Bonooru had control over Vemma’s Board of Directors, the 

decision-making authority of the company. 

2. Vemma discharged an essentially governmental function 

[52] The second limb of the so-called Broches test disqualifies claims brought by SOEs 

which performed governmental functions in making their investment. Under Article 

5 of the ARSIWA, a conduct of a private entity may be attributed to a State, if that 

entity is (a) empowered by the law of that State to exercise elements of governmental 

authority, and (b) it exercises that authority in the particular instance. 

 

 

 

 
8 PO4, ¶ 2. 
9 PO4, ¶ 2. 
10 SoUF, ¶ 10. 
11 SoUF, ¶ 65. 
12 PO4, ¶ 3. 
13 PO4, ¶ 3. 
14 PO4, ¶ 3. 
15 AoA, ¶ 152.4. 
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a. Vemma was empowered by Bonoori law to exercise governmental 

functions 

[53] In Maffezini, the tribunal held that governmental functions are the ones which are 

“normally reserved to the State, or which by their nature are not usually carried out 

by private businesses or individuals.”16 

[54] According to Vemma’s Memorandum of Association (“MoA”), one of the principal 

objectives for its creation was Vemma’s assistance in developing the aviation industry 

of Bonooru for the benefit of its citizens, including servicing remote communities.17 

As the Bonoori Constitutional Court further adjudicated, Vemma will use its major 

airline, Royal Narnian, for public benefit and protection of the mobility rights of 

Bonoori citizens guaranteed in Article 70 of the Bonoori Constitution at affordable 

prices.18 

[55] It follows that the Maffezini criteria mentioned above are satisfied as Vemma fulfils 

Bonooru’s positive obligation to ensure the mobility of its citizens by operating routes 

to remote communities. Therefore, Vemma was empowered by the law of Bonooru to 

exercise governmental functions.  

b. Vemma exercised that authority in relation to the Caeli project 

[56] In ČSOB the tribunal found that while the company was promoting governmental 

policies, the activities related to the particular project were essentially commercial 

rather than governmental in nature.19 Therefore, the general empowerment to exercise 

governmental authority is not enough to prove an attribution to the State.20 To do so, 

the particular act in question has to be an exercise of such authority.21  

[57] Vemma’s investment in Caeli needs to be looked at in the context of Bonooru’s 

Horizon 2020 scheme, offering subsidies to companies investing in tourism-related 

infrastructure in Bonooru.22 Vemma received its first subsidies in October 2011, i.e. 

 
16 Maffezini, ¶ 77.  
17 MoA, ¶ h. 
18 Constitutional Court of Bonooru on Privatisation of BA Holdings (excerpts), ¶ 59. 
19 ČSOB, ¶ 20. 
20 Hamester, ¶¶ 176, 193. 
21 Hamester, ¶¶ 176, 193. 
22 SoUF, ¶ 22. 
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only five months after the acquisition of Caeli, and continued to receive these 

payments until June 2016.23 

[58] As the CCM revealed during its investigations, these subsidies enabled Caeli to 

drastically reduce its airfare resulting in predatory pricing and a breach of Mekar’s 

antitrust legislation.24 Moreover, Vemma kept on operating routes between Bonooru 

and Mekar even though they were not profitable for Caeli.25 Vemma did so in pursuit 

of enhancing the aviation network to boost tourism in Bonooru, which was a vision 

outlined numerous times by the State officials.26  

[59] Therefore, Vemma has exercised governmental authority in relation to the Caeli 

project by pursuing Bonooru’s governmental interests with the aid of public funding. 

Issue 1: Conclusion 

[60] The Tribunal does not have jurisdiction under Chapter 9 of the CEPTA because SOEs 

are purposefully omitted from the treaty and therefore, Vemma does not qualify as a 

protected investor. In addition, the Tribunal lacks jurisdiction under Chapter 2 of the 

ICSID AF Rules as Vemma both acted as an agent of the Bonoori government and 

discharged an essentially governmental function. 

 

 

 

 

 

 
23 PO4, ¶ 6. 
24 SoUF, ¶ 45. 
25 SoUF, ¶ 33; Phenac Business Today Podcast Transcript, 17 November 2014, line 1870. 
26 PO4, ¶ 6; SoUF ¶ 28. 
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II. The Tribunal should reject the CBFI’s submission and admit the external 

advisors to the CRPU’s submission 

[61] Following Procedural Order No. 1 (“PO1”), CBFI and external advisors to the CRPU 

applied for leaves to file NDP submissions in accordance with Article 41(3) of the 

ICSID AF Rules and Article 9.19 of the CEPTA.27 Upon Mekar’s request pursuant to 

Article 9.20(6), these provisions must be applied in conjunction with the UNCITRAL 

Rules on Transparency in Investor-State Arbitration in these proceedings.28 

[62] For a NDP submission to be admitted in the arbitration, the above cited provisions 

require that it (i) addresses facts or laws within the scope of the dispute, (ii) assists the 

tribunal by bringing a new perspective, particular knowledge or insight distinct to the 

parties, (iii) shows the applicant’s significant interest in the arbitration, as well as 

show their public interest, and (iv) does not unduly burden or unfairly prejudice either 

party to the proceeding. 

[63] Mekar submits that the Tribunal should (A) admit the proposed submission made by 

the external advisors to the CRPU, while at the same time (B) reject CBFI’s 

application for not satisfying criteria set out in the applicable law. 

A. The application of external advisors to the CRPU meets the criteria for NDP 

submission 

[64] The Tribunal should admit external advisors to the CRPU’s application as its proposed 

submission (1) addresses matter within the scope of the dispute, (2) brings particular 

insight distinct to the parties, (3) shows external advisors to the CRPU’s significant 

interest in this arbitration and (4) pursues public interest.  

1. The submission of the CRPU’s external advisors submission will address 

matters within the scope of the dispute  

[65] Pursuant to Articles 9.19 (3) of the CEPTA and 41(3) of the ICSID AF Rules, a NDP 

submission must deal with matters of fact or law within the scope of the dispute. 

 
27CBFI’s Application, lines 503-504; CRPU’s Application, lines 613-615. 
28 Mekar’s Comments on Applications, line 770. 
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[66] In Infinito Gold, the tribunal admitted a NDP submission by a NGO which raised 

allegations of corruption with respect to the claimant’s acquisition of the exclusive 

rights to mine gold in Costa Rica. Similarly as in our case, neither disputing party had 

raised these allegations before, yet the tribunal considered it in the light of the legality 

requirement in the Canada-Costa Rica BIT29 as a matter of particular importance for 

its award and thus within the scope of the dispute.30  

[67] This requirement is equally present in the CEPTA which seeks to “promote 

transparency, good governance, and the rule of law, and eliminate bribery and 

corruption in trade and investment.”31 A decision protecting investments tainted by 

corruption would run not only against the applicable law in these proceedings but also 

the general duty of arbitrators to render an enforceable award.32 To avoid the risk of 

a set aside of an award on the grounds of public policy concerns, tribunals cannot 

ignore allegations of corruption but are obliged to review and, where appropriate, 

admit the relevant evidence irrespective of any agreement of the parties to the 

contrary.33 The submission of the CRPU’s external advisors thus falls within the scope 

of the present dispute. 

2. The submission of CRPU’s external advisors will provide a novel insight 

into the Tribunal’s jurisdiction 

[68] According to Articles 9.19(3) of the CEPTA and 41(3) of the ICSID AF Rules, a NDP 

submission should assist the tribunal in the determination of factual or legal issues 

related to the proceedings by bringing a perspective, particular knowledge or insight 

that is different from that of the disputing parties. This condition is satisfied if the 

NDP provides views on an aspect of a dispute not addressed specifically by any of the 

parties.34 The external advisors provided consulting services to the CRPU at all stages 

of the process of Caeli’s privatisation, also maintaining close ties to the CRPU as the 

selection committee in the public tender.35 In the absence of any submissions of the 

parties on the impact of the bribery of the CRPU’s chairman, Mr. Dorian Umbridge, 

 
29 Infinito Gold , ¶ 33; Canada-Costa Rica BIT Art. I.(g.). 
30 Infinito Gold, ¶ 35. 
31 CEPTA, lines 2495-2496. 
32 van den Berg, pp. 114-145. 
33 Lao Holdings, ¶ 153. 
34 Infinito Gold, ¶ 31. 
35 CRPU’s Application, Lines 617-619, 625-631. 
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on the selection of Vemma’s bid, the NDP is best positioned to offer a unique insight 

into the legality of Vemma’s investment and thus assist the Tribunal in determining 

its jurisdiction over the dispute.36 

[69] Additionally the tribunal in Methanex voiced that the arbitral process could benefit 

from being more open or transparent, and that acceptance of NDP submissions could 

support transparency in arbitration; whereas a blanket refusal could do positive 

harm.37  

3. The CRPU’s external advisors have demonstrated a significant interest in 

the outcome of the case 

[70] Article 41(3) of the ICSID AF Rules requires that the NDP has a significant interest 

in the proceedings. To meet this requirement, the applicant must demonstrate that the 

outcome of the arbitration can have a direct or indirect impact on the rights and 

principles they represent.38  

[71] The mission of the CRPU’s external advisors is to promote principles of fair business 

practices in Mekar and thereby attract new foreign investors that form the core of their 

clientele.39 The stagnation in anti-corruption efforts in Mekar has a negative impact 

not only on the local investment climate but also indirectly on the NDP’s business 

operations which reside in advising entrepreneurs on prospective investment 

opportunities.. 

[72] Therefore, the CRPU’s external advisors have a significant interest in the arbitration 

because they would be indirectly affected by its outcomes. 

4. Application of the CRPU’s external advisors pursues a public interest  

[73] The criterion of public interest has been established by various tribunals as a 

requirement to show that the Tribunal’s decision is likely to affect persons other than 

 
36 Ibid, Lines 635-640. 
37 Methanex, ¶ 49; Biwater, ¶ 358. 
38 Apotex - Appleton, ¶ 38; Eco Oro Minerals, ¶ 34. 
39 CRPU’s Application, Lines 640-645. 
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the Parties to the arbitration.40 This criterion is derived from Article 41(3)c) of the 

ICSID AF Rules requiring a party to show its significant interest. 

[74] The submission of the CRPU’s external advisors seeks to contribute to the combat 

against corruption and bribery which are generally considered to undermine the 

economic well-being and efficient public spending.41 In the arbitral jurisprudence, 

these efforts have translated into the transnational public policy doctrine,42 

withholding protection of investments which were acquired contra bonos mores. The 

disclosure of similar allegations with respect to the Caeli’s acquisition thus pursues a 

public interest as it will enable the Tribunal to avoid sanctioning potentially illegal 

practices. 

B. CBFI’s application does not satisfy the required criteria 

[75] The Tribunal should dismiss the CBFI’s application as its proposed submission (1) is 

unable to assist in determination of a factual or legal issue by bringing a perspective, 

particular knowledge or insight different from that of the disputing parties, (2) does 

not pursue any public interest and (3) is biased due to the lack of the CBFI’s 

independence from the disputing parties. 

1. The CBFI’s application does not bring any novel arguments 

[76] Articles 9.19 (3) of the CEPTA and 41(3)a) of the ICSID AF Rules require that a NDP 

submission should assist the Tribunal by providing a novel perspective or particular 

knowledge or insight into disputed issues.  

[77] For this purpose, the NDP must demonstrate that the perspective, knowledge, or 

insight they claim to bring differs from that which has or will be provided by the 

international counsel and experts who have been retained by the parties.43 In Eco Oro 

Minerals,44 the tribunal thus rejected a proposed NDP submission in which the 

petitioners merely stated that their contribution would be different from that of the 

 
40 Methanex, ¶ 49; Apotex - BNM, ¶ 35; Obadia, pp. 364 - 365; Knahr, pp. 336, 347. 
41 OECD, pp. 32 - 3;. World Bank Group, pp. 4-5, 12-13; Kenny, p. 4. 
42 World Duty Free, ¶¶ 138-141. 
43 Cube Infrastructure, ¶ 19; Fach Goméz, p. 559. 
44 Eco Oro Minerals, ¶ 34.  



TEAM OWADA 

20 

parties without mentioning specifics about how they could assist the tribunal in 

resolving the dispute . 

[78] The CBFI claims that they will assist the Tribunal by providing the context regarding 

the business climate in Bonooru, the local corporate framework and the impact of 

uncertainty on access to capital in the Greater Narnian region in support of the 

submission that Vemma is a SOE functioning independently from Bonooru.45 All of 

these facts were already provided by the disputing parties or stem from case law. 

Furthermore, in regards to the regulatory framework, legal principle iura novit curia 

still applies. Therefore, it is clear that the petitioners have not supplied any new 

perspective, knowledge or insight, and can be of no real assistance to the Tribunal. 

2. The CBFI’s application does not pursue any public interest  

[79] Numerous tribunals define public interest criterion as requiring a party to prove that 

the Tribunal’s decision is likely to affect persons other than the Parties to the 

arbitration.46 

[80] In Apotex, the tribunal rejected an amicus curiae brief submitted by a lawyer because 

even though the decision could have an impact on individuals beyond the disrupting 

parties, what Mr. Appleton claimed to be a “public interest” was in fact only a 

particular and professional interest of his, seeking an award which would adopt a 

specific interpretation of the NAFTA beneficial to his clients‘ in pending and future 

cases.47  

[81] Similarly CBFI, while shielding itself with the claim of pursuing public interest 

particularly by citing guarantee of rights of foreign investors, only follows its 

professional interest as an organisation consisting of international investors, who 

would also greatly benefit from favourable interpretation for their pending or 

prospective cases. Therefore, CBFI’s application does not fulfill the criterion of public 

interest and is inadmissible. 

 
45 CBFI’s Application, Article 10. 
46 Methanex, ¶ 49; Apotex - BNM, ¶ 35. 
47 Apotex - Appleton, ¶ 43 
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3. CBFI is not independent of the disputing parties and its submission would 

unfairly prejudice Mekar  

[82] In accordance with the principle of equality of arms, a NDP submission must be filed 

by an independent third person which has no ties to the disputing parties.48 For this 

purpose, in accordance with Article 9.19(3) of the CEPTA, NDP must disclose any 

possible conflict of interest between them and any disputing party 

[83] In von Pezold, the tribunal rejected amicus curiae briefs submitted by a NGO and 

indigenous communities of Zimbabwe because the petitioners received support from 

an entity owned by a person that was engaged in an ongoing dispute with the claimant 

in the arbitration.49  

[84] Similarly, Vemma receives support from Lapras Legal Capital (“LLC”), and together 

they are both members of CBFI. 

[85] A massive conflict of interest arises in this arbitration due to a cumulative group of 

circumstances. First, Vemma receives advice on funding strategies for its claim 

against Mekar from LLC; second, both Vemma and LLC are CBFI’s members,50 and 

third, thirty-eight CBFI’s members hold investment rights in Mekar, two of which are 

currently pursuing claims against Mekar as well under the same treaty.51 It is not 

surprising given these circumstances that CBFI is likely to pursue interests which 

differ from those listed. The petitioners and their members will benefit greatly from 

information of this case granted to a NDP as they have a stake in the outcome of this 

case and potential derived case law. It is clear to Mekar that CBFI is not impartial; 

besides rather than being a friend of the court, CBFI is the friend of Vemma. 

[86] To conclude, CBFI is not independent of Vemma and its submission could pursue 

prejudiced interests in this arbitration.  

 

 

 
48 Born and Forrest, p. 654; von Pezold, ¶ 38; InterAgua ¶ 23. 
49 von Pezold, ¶ 55. 
50 CBFI’s Application, Article 7. 
51 Ibid., Article 6. 



TEAM OWADA 

22 

Issue 2: Conclusion 

[87] In conclusion, the Tribunal should admit the application of external advisors to the 

CRPU as its submission fulfills all of the conditions laid out in Articles 41(3) of the 

ICSID AF Rules and 9.19 of the CEPTA; whereas the Tribunal should reject the 

application of CBFI as it fails to satisfy number of conditions. 
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III. Mekar has not violated Article 9.9 of the CEPTA 

[88] Pursuant to Article 9.9(1) of the CEPTA, “Each Party shall accord in its territory to 

covered investments of the other Party and to investors with respect to their covered 

investments fair and equitable treatment and full protection and security”52. 

[89] Within the limited scope of this provision defined in article 9.9(2), Vemma alleges a 

breach through: 

(a) denial of justice in criminal, civil or administrative proceedings; 

(b) fundamental breach of due process, including a fundamental breach of 

transparency, in judicial and administrative proceedings; 

(c) arbitrary or discriminatory conduct;53 

[90] Those allegations, in view of Mekar, should be dismissed as baseless, because (A) the 

actions of Mekar cannot be qualified as arbitrary or discriminatory as they followed a 

legitimate governmental objective and were based on just grounds, (B) the courts 

managed to deal with Vemma’s case speedily and (C), the decisions of the courts were 

made following the appropriate procedural rules and in a just and proper manner. 

A. Mekar’s measures followed legitimate objectives and were based on just grounds 

[91] Under article 9.9(2)(c) of the CEPTA, a party breaches the FET is it acts arbitrarily or 

discriminatorily towards an investor.54 

[92] With respect to the settled meaning of the terms arbitrary and discriminatory within 

public international law, Mekar has not breached the FET since (1) the investigations 

and fines by the CCM were a legitimate exercise of Mekar’s right to regulate in order 

to protect the interest of consumers and (2) the decline to grant Caeli subsidies under 

Executive order 9-2018 was justified given Caeli market situation. 

 

 
52 CEPTA, Article 9.9(1). 
53 CEPTA, Article 9.9(2). 
54 CEPTA, Article 9.9(2)(c). 
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1. Investigations of Caeli and the imposition of airfare caps followed a 

legitimate governmental objective 

[93] Vemma asserts that the investigations and related preventive and punitive measures 

were based on arbitrary grounds and in their unreasonableness constitute a breach of 

FET in violation of article 9.9 of the CEPTA. However, all of the CCM´s actions were 

in compliance with the legal standard under which the CCM operates and followed 

the objective of consumer protection by preventing anti-competitive behaviour. 

[94] In order to constitute arbitrary conduct, a measure must be shown to lack reason, seek 

an ulterior motive, be governed only by capriciousness and directly repudiate the 

objectives of a state policy55. Thus, to satisfy the grounds to be labelled as arbitrary, 

a measure must be shown to have no purpose or not address the stated purpose56. 

[95] In respect to measures of a regulatory agency, the tribunal in Genin ruled that even a 

suspicion of wrongful conduct provided ample grounds for a revocation of a banking 

license thus falling within the realm of measures following a legitimate governmental 

objective57. Further, a tribunal in Glencore v. Colombia, clarified that a high standard 

must be followed when it comes to assessing reasonableness of measures taken by 

regulatory agencies. Such agencies act in accordance with the aims set out for them 

and cannot possibly consider the consequences of all their actions. Holding a state 

responsible for a breach of international law based on their claimed arbitrary conduct 

must as actions must only be done where there is clear evidence of prejudice, 

preference and their actions must be assessed without the benefit of hindsight.58 

[96] In sum, the tribunal must consider whether the CCM acted to carry out its objective 

“to protect the interests of consumers”.59 

[97] Pursuant to Chapter III, article (2) of the Monopoly and Restrictive Trade Practice 

Act, as Amended in 2009 (“MRTPA”), the CCM may launch a suo moto investigation 

if a corporation obtains a market share greater than 50%, poses a unique threat to a 

market and could potentially push competitors out of the market. The CCM may open 

 
55 Cervin, Final Award on Jurisdiction, Merits or Damages, ¶527. 
56 Nelson, Final Award, ¶325. 
57 Genin, Award, ¶¶ 361-363. 
58 Glencore, Award, ¶¶ 1455-1458. 
59 The Monopoly and Restrictive Trade Practice Act, as Amended in 2009, preamble; ANNEX V. 
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an investigation into a corporation that doesn’t reach the necessary market share if 

that corporation operates within an industry that requires special attention. According 

to article (4)(e), upon prima facie finding of infringement, the CCM may order interim 

measures for preventive purposes where there is a risk of serious damage to 

competition.60 

[98] In the present case, the CCM took note of Caeli’s rapid expansion and launched a suo 

moto investigation exercising its discretion to bypass the 50% market share 

requirement and factoring in Royal Narnian61, an airline company owned in full by 

Vemma62 and closely cooperating with Caeli. Any expansion, let alone such a massive 

one as Caeli´s, is bound to have a significant impact on Mekar´s airline industry. 

Regarding the linkage of Caeli and Royal Narnian, the cooperation in matters such as 

slot trading,63 IT-platforms, check-in operations and code sharing64 provided Caeli 

with a strategic advantage it no doubt utilized in its expansion thus making the 

consideration of cumulative market share of the two enterprises a logical decision. 

Vemma was notified of CCM’s view of the cooperation within the Moon Alliance 

and required an undertaking from Vemma that Caeli would not engage in high level 

cooperation with Royal Narnian.65 CCM’s intention to treat Caeli and Royal Narnian 

as collaborative enterprises within its discretion to apply an exception to the 50% rule 

was evident from the conclusion of the investment. 

[99] The CCM launched the investigation with a concern about the nature of Caeli’s 

expansion process.66 Upon entering a new market, Caeli used its advantages, such as 

its membership in the Moon Alliance or foreign subsidies received under the Horizon 

2020 scheme, to offer flights at lower prices than its competitors thus quickly 

attracting new customers and capturing a large share of the market.67 This strategy 

was naturally suspicions to the CCM, operating under the Monopoly and Restrictive 

Trade Practice Act which indicates similarly defined behaviour as anti-competitive.68 

 
60 Ibid., Chapter III, article (2)(a)-(c); (4)(e). 
61 SoUF, ¶36. 
62 Ibid., ¶ 10. 
63 Ibid., ¶ 36. 
64 Ibid., ¶ 27. 
65 SoUF, ¶ 25. 
66 Ibid., ¶ 36. 
67 Ibid., ¶¶ 27, 28, 34; Phenac Business Today Podcast Transcript, 17 November 2014, ANNEX VII. 
68 Monopoly and Restrictive Trade Practice Act, as Amended in 2009, Chapter IV: Offences, article (i). ANNEX 

V. 
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The launch of the investigation was in line with the requirement in article (2) of the 

MRTPA ordering the CCM to act pre-emptively in order prevent future creation of a 

monopoly.69 

[100] Pending both investigations, the CCM proceeded to impose airfare caps on Caeli’s 

airfare in order to prevent Caeli from profiting off potentially anti-competitive 

behaviour.70 In regard to its goals of protecting the business environment in the 

interest of consumers, the CCM would have acted in violation of its goals if it failed 

to ensure a safety mechanism while the investigations were taking place. The integrity 

of this decision is further supported by findings of anti-competitive behaviour in both 

investigations.71 

[101] In view of the above, it is clear the actions of the CCM cannot constitute a breach of 

the FET given their compliance with national law and clear aim at protecting the 

interests of consumers by battling anti-competitive behaviour.  

2. The denial to grant Caeli subsidies under Executive order 9-2018 was 

justified given Caeli’s market situation 

[102] While Mekar did refuse to grant Caeli subsidies under Executive order 9-2018, it did 

so with reason and regard to the objectively different position Caeli was in in respect 

to other airlines that did receive aid. 

[103] The obligation not to discriminate foreign investors embodied within the FET as part 

of Article 9.9(2) of the CEPTA must be interpreted to mean objectively unjustified 

differential treatment of similarly situated enterprises.72 Section 3101 Article 

(c)(1)(B) of Executive order 9-2018, pursuant to which Mekar’s subsidy and loan 

scheme was carried out, determines that when assessing applications, the Secretary of 

Civil Aviation shall consider whether the intended use of the scheme would not skew 

market conditions in favour of one or more enterprises.73 

 
69 Ibid., Chapter III: Tribunal Investigation, Article (2)(c). 
70 SoUF, ¶¶ 36, 45. 
71 Ibid., ¶ 45, 49. 
72 Total S.A., Award, ¶ 210. 
73 Executive Order 9-2018, Sec.3101, Article (c)(B), ANNEX VIII. 
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[104] At the time of its application, Caeli enjoyed a larger market share and was owned in 

majority by Vemma, a company controlled and subsidized by a foreign government. 

Moreover, Caeli´s focus was predominantly on international travel, especially on 

traffic between Bonooru and Mekar.74 All these factors differentiate Caeli from airline 

companies for whom the scheme was devised. Most of them had less than a 5% market 

share and operated on important domestic routes.75 The aim of the scheme was to 

subsidize companies that found themselves in a dire situation following the economic 

downturn and were unable to recover on their own due to objective reasons related to 

their position on the market.76 Such subsidization helped to stabilize the airline 

industry and promote healthy competition, while subsidizing companies with a large 

market share such as Caeli would no doubt strengthen their position and unfairly 

hinder competition, possibly damaging the interests of consumers or the airline 

industry. 

[105] For those reasons, the denial to grant Caeli subsidies does not constitute a breach of 

the FET. 

B. The courts managed to deal with the claimant’s case speedily 

[106] Article 9.9(2)(b) of the CEPTA subsumes within the close-ended FET standard an 

obligation to guarantee investors due process in national courts. This obligation was 

obeyed by Mekar, as its courts arrived at a speedy decision on Vemma’s challenge of 

the airfare caps. 

[107] A key criterion a tribunal should consider when assessing whether a delay in court 

was unreasonable is the behaviour of the court.77 Though a state cannot rely upon a 

lack of resources to justify the functioning of its judiciary, the tribunal should 

nevertheless consider the caseload of a court when assessing the behaviour of the 

court in respect to the speed at which it dealt with a particular case.78 

 
74 SoUF, ¶¶ 27-28, 38. 
75 PO4, ¶ 7. 
76 Ibid.; SoUF, ¶ 46. 
77 White, Award, ¶ 10.4.10; Azinian, Award, ¶ 102; ADC, Award, ¶ 435. 
78 Bridgestone, Award, ¶¶ 516 - 517. 
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[108] In the present case, Caeli sought review of a regulatory measure accepted in reaction 

to his anti-competitive behaviour.79 Hearing Caeli´s pleas about the urgency of the 

matter, the court scheduled the date of the decision to be thirteen months after 

registration. Considering the heavy caseload Mekari courts are under due to the rapid 

expansion of population and economic activity and the fact that the average length of 

proceedings in commercial matters is over 27 months,80 Caeli’s application in the 

present case was treated relatively speedily, or at least at regular speed. Every litigant 

wishes to have his case decided as soon as possible and the court must provide all 

those who appear before it with a just decision. Therefore, the court cannot cater to 

the demands of a single applicant at the expense of all others. The court granted a 

hearing within a timeframe regular in its decision making. 

[109] In view of the above, it cannot be said the court subjected the proceedings to an 

unreasonable delay. 

C. The decisions of the courts were made following the appropriate procedural rules 

and in a just and proper manner 

[110] Vemma claims a denial of justice in violation to Article 9.9(2)(a) of the CEPTA on 

two counts. In view of Mekar, (1) the dismissal of Caeli’s case in the appellate court 

was a routine exercise of the court's statutory discretion and (2) the SCC award was 

enforced after both the High Commercial and Superior Court of Mekar predictably 

applied their established legitimate standard in assessing whether to enforce a set-

aside arbitral award. Neither action thus gives rise to Mekar’s liability pursuant to the 

CEPTA. 

[111] It is not within the scope of this tribunal to second guess the decision making of a 

national court as arbitral tribunals do not act as appellate bodies to domestic courts.81 

Any claim for a denial of justice must show a failure of the state to provide a system 

of justice in breach of obligations laid out in international law.82 A state cannot be 

held responsible for a decision of its judiciary if made following a proper process of 

examination. Moreover, mere disagreement with the reasoning of a judicial decision, 

 
79 SoUF, ¶ 43. 
80 Ibid., ¶ 13. 
81 Middle East Cement, Award, ¶ 159. 
82 Paulsson, p. 98. 
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with the quality of a judgment, with the persuasiveness of its content, or with surprise 

that a result causes the claimant, does not constitute a denial of justice.83 

1. The court properly exercised its statutory discretion in the dismissal after 

a prima facie examination 

[112] Under Executive order 5-2014, Mekari courts of appeal have the discretion to dismiss 

a case after a prima facie examination in cases where the challenge to the primary 

decision shows a low chance of success. Pursuant to this rule, an applicant is entitled 

to a hearing only if its submission reaches a certain level of complexity.84 

[113] A denial of justice always occurs in respect to a procedural inconsistency. The 

substance of a decision can, at most, indicate deficiency in the court's procedural 

approach. Furthermore, a denial of justice claim cannot be based on a state´s specific 

feature of law or standard of legal review as arbitral tribunals are not bodies charged 

with improving the judicial architecture of states.85 

[114] On 15 June 2019, Justice VanDuzer issued a decision in which he reasonably applied 

the above-mentioned discretion to dismiss a case after a prima facie examination. 

Caeli’s contention that its claims were dismissed prematurely is unfounded, as Justice 

VanDuzer arrived at said decision in compliance with the applicable procedural law, 

stating that he “does not foresee the possibility of arriving at a different final decision” 

and dismisses the case “to save resources of the courts” and “avoid the parties in 

anticipation.”86 The decision is thus in line with the goal of the procedural measure, 

which is to expedite proceedings in appellate courts and save resources for truly 

complex cases to make Mekar’s judiciary more efficient and prevent litigants from 

experiencing undue delays.87 Vemma, at first seeking an early decision, now claims 

impropriety in receiving one. Mekar cannot be held responsible for its effort to 

expedite judicial proceedings or Vemma’s poor litigation strategy resulting in the 

failure to obtain a desired decision. 

 
83 Iberdola, Award, ¶¶ 491-492. 
84 PO3, ¶ 8. 
85 Philip Morris, Award, ¶ 528. 
86 SoUF, ¶ 54. 
87 PO3, ¶ 8. 
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[115] In view of the above, there is nothing in the actions of the appellate court to give 

sufficient grounds to a denial of justice. 

2. The SCC award was enforced in line with Mekar’s public policy 

[116] Upon enforcement of the SCC award set aside in Sinnoh, Vemma questions the 

integrity of a court that, after a thorough examination, failed to provide him with a 

favourable decision. 

[117] For a court’s decision to amount to denial of justice in respect to its content, a decision 

must be shocking or surprising to the extent that it offends a sense of judicial 

propriety,88 clearly inappropriate or ignominious and constitute an error which no 

competent judge could reasonably have made.89 In the context of judicial decisions, 

the term shocking must be interpreted in the light that some level of unpredictability 

is present in the application of all law. Further, as the tribunal stated in Liman v. 

Kazakhstan, courts have discretion in the evaluation of evidence before them, making 

a certain degree of differentiation in fact-reliant decisions a natural occurrence.90 

[118] Pursuant to article V(1)(e) of the New York convention and Section 36(2) of the 

Commercial Arbitration Law (Law No. 9.307/1998),91 the court has the discretion to 

decide whether to enforce an award that has been set aside at the seat of arbitration, 

without being obliged to do so. The applicable rules lay out the reasons and scope 

within which the court can decide to refuse an award, leaving the consideration of 

reasons for refusal to enforce up to individual cases.92  

[119] At the core of Vemma’s submission is the notion that Mekari courts acted 

unpredictably and without reasonable justification when declining to view the 

allegations of corruption in the same way as the Supreme Arbitrazh Court of 

Sinnograd. However, as stated in the decisions of both the High Commercial Court 

 
88 Mondev, Award, ¶ 127. 
89 Pantechniki, Award, ¶ 94. 
90 Liman Caspian Oil, Excerpts of Award, ¶ 377. 
91 The Convention on the Recognition and Enforcement of Foreign Arbitral Awards (New York, 1958), article 

V(1)(e); High Commercial Court of Mekar ruling - 23 August 2020, ¶ 7, ANNEX XIV. 
92 Guide on the Convention, page 221, ¶ 28. 
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and Superior court of Mekar, the courts simply applied the standard developed within 

their practice for assessing whether an arbitral award should be enforced.93 

[120] In their decisions, the High Commercial and Superior Courts of Mekar clearly laid 

out their long-standing practice of only refusing to enforce an award if “a very strong 

case” is brought that upholding such award would breach the high standard of 

violation of “the most basic notions of morality and justice”. In a decision upheld by 

the Superior Court, the High Commercial court clarified that even strong 

circumstantial evidence of corruption could be enough to deny enforcement. 

Exercising its discretion, the court then applied this standard to the present case and 

found the evidence to not be convincing.94 The fact that this decision differed from 

the one reached by the Supreme Arbitrazh Court of Sinnograd is not due to Mekari 

courts poor assessment, but due to the different standard of public policy exercised in 

each state. The Supreme Arbitrazh Court expressly stated that it cannot determine 

whether corruption did indeed occur, but nevertheless decided to set the award aside 

with reference to the public policy in Sinnoh.95 In the same token, Mekar’s public 

policy simply requires more qualified evidence for an award to be refused. As 

evidenced by references to decisions in prior cases, this practice is firmly established 

within Mekar’s legal system, and its application cannot be labeled as shocking or 

surprising. 

[121] In conclusion, Mekar did not fail to provide justice in deciding to enforce the SCC 

award. 

Issue 3: Conclusion 

[122] Mekar did not violate article 9.9 of the CEPTA as its judiciary never failed to 

adjudicate Vemma’s disputes in a fair and just manner in keeping with due process 

guarantees and none of its measures towards Caeli constituted arbitrary or 

discriminatory conduct. 

 

 
93 High Commercial Court of Mekar ruling - 23 August 2020, ¶¶ 8-9, ANNEX XIV; Superior Court of Mekar 

ruling - 25 September 2020, ¶¶ 2, 11-12, ANNEX XV. 
94 High Commercial Court of Mekar ruling - 23 August 2020, ¶¶ 8-14, ANNEX XIV. 
95 Supreme Arbitrazh Court of Sinnograd Ruling, ¶ 12, ANNEX XIII. 
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IV. Due to several factors, Vemma is not entitled to any damages  

[123] For several reasons, (A) Vemma has no entitlement to any damages. Should the 

Tribunal nevertheless decide to award damages, (B) the appropriate standard shall be 

market value. 

A. Under the applicable legal standard, Vemma is not entitled to damages  

 

[124] The Tribunal should rule to deny Vemma any damamges due to (1) its contributory 

fault, (2) its losses being attributable to macroeconomic factors outside of Mekar’s 

control and (3) the fact that it had already received a market price for its stake in Caeli 

 

1. Vemma failed to reduce its damages and increased its losses on several 

occasions 

[125] Although CEPTA does not explicitly mention the obligation to mitigate damages, it 

is a general principle of law that tribunals should reduce the awarded damages where 

the harmed investor contributed to the losses of its investment.96 It implies an 

obligation for an aggrieved party to take steps to minimize his loss, on the one hand, 

and to abstain from doing anything to increase his loss on the other.97 

[126] We argue that Vemma failed to reduce its damages and even increased its losses on 

several occasions, namely (1) by operating unprofitable routes, (2) failing to take 

advantage of the temporary decreases in oil prices, (3) making inefficient investments 

in new aircraft and poor management of its fleet and (4) poorly timing its share in 

Caeli. 

a. Operating unprofitable routes 

[127] In 2012, Vemma concentrated efforts on low-fare, long-distance flights into Mekar 

against warnings from Mekar about volatility of demand during fall and winter 

months98. And the warning was proven to be right from the following year 2013, when 

losses during fall and winter were greater than expected by Vemma99. Moreover, 

 
96 ARSIWA, Art. 39., Middle East Cement  ¶ 167. 
97 Komarov,  pp. 37-38. 
98 SoUF, ¶ 29. 
99 SoUF, ¶ 30. 
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Vemma refused to cut off these unprofitable routes, especially to Bonooru100. This 

approach shows faulty business logic of Vemma induced losses to Caeli. In case 

Azurix v. Argentina101 Tribunal found that a large part of the investor's claimed loss 

was because of the irrational business decision rather than because of the state's 

conduct. We therefore argue that Vemma’s damages shall be reduced as Vemma 

willingly incurred losses on unprofitable routes. 

b. Vemma failed to take advantage of temporary oil prices decrease  

[128] In 2014, oil prices sharply fell due to increased supply from non-CEPO countries.102 

It was also indicated that this decline is temporary and sharp increase shall be expected 

in future.103 Mekar Airservices board members advised Vemma to use profits arising 

from this temporary decline to strengthen Caeli’s financial health and reduce standing 

debt104. While Vemma chose not to follow this advice, instead it chose to consolidate 

Caeli’s already rapidly growing consumer base105. This approach backfired at Vemma 

later in 2018 when oil prices rose considerably and Caeli’s financial situation 

deteriorated.106 Choosing not to reduce outstanding debt in profitable years also led 

to reduction of Caeli’s credit rating and inability to secure financing at favourable 

conditions.107 As shown in case MTD v. Chile case “[t]he BITs are not an insurance 

against business risk and the Tribunal considers that the Claimants should bear the 

consequences of their own actions” 108 We therefore argue that Vemma failed to 

rationally assess the situation on the oil market which led to losses and shall reduce 

damages awarded. 

 

 

 

 
100 SoUF, ¶ 33, Annex VII. 
101 Azurix, ¶ 426, 429. 
102 SoUF, ¶ 33. 
103 SoUF, ¶ 33, note 2. 
104 SoUF, ¶ 35. 
105 SoUF, ¶ 34, 35. 
106 SoUF, ¶ 48. 
107 SoUF, ¶ 51. 
108 MTD,  ¶ 178. 
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c. Caeli invested inefficiently in new aircraft and managed its fleet poorly 

[129] At the end of 2015, Caeli rapidly grew its aircraft fleet by placing an order for 

additional 45 Boeing 737 MAX aircraft and also decided to extend flying hours of 

older aircraft.109 Later these decisions were proven to be wrong.  

[130] In 2018-19 Boeing 737 MAX, the model largely predominant in Caeli’s fleet,110 was 

found to have a serious technical flaw111 threatening life of passengers and these 

aircraft were grounded. In our opinion, Caeli should have sought immediate remedy 

with the manufacturer of the faulty aircraft to mitigate its losses. Moreover, abundant 

purchases of aircraft inflated Caeli’s debt and contributed to its problems with 

servicing of this debt later in 2019.112 Also, in 2019 Caeli was forced to ground most 

of its aircraft which added to its losses as grounded aircraft have maintenance costs 

and bring no profits. 

[131] Extension of flying hours of older aircraft and its continued operation also had 

negative impact on Caeli’s profits starting from 2018 when oil prices rose sharply.113 

We argue that Caeli should have diminished operation of these older aircraft sooner 

to avoid losses. 

[132] We conclude that Vemmas’ decisions to invest in purchasing a number of Boeing 737 

MAX and prolonged operation of old cost-inefficient aircraft were wrong decisions 

and led to losses which could have been predicted and mitigated. It is a known fact 

that “contributory fault occurs when the damaged entity is or should be aware of a 

dangerous situation which leads to the rise of damages and willingly encounters it.”114 

Therefore we argue that these losses shall reduce damages awarded. 

d. Vemma sale of its stake in Caeli was timed late 

[133] In November 2019 Vemma secured an offer for its stake in Caeli from Hawthorne 

Group LLP.115 However, macroeconomic situation in Mekar and purchase power of 

 
109 SoUF, ¶ 35. 
110 SoUF, ¶ 26, 27, 35. 
111 SoUF, ¶ 48. 
112 SoUF, ¶ 33. 
113 SoUF, ¶ 48. 
114 Ripinsky pp. 314-315. 
115 SoUF, ¶ 56. 
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Mekari citizens started deteriorating from end of 2016116 and macro economical 

predictions were pessimistic starting from early 2017.117 

[134] Abovementioned allows us to conclude that Vemma should have anticipated negative 

development from the end of 2016 on. It is also a known principle of valuation that 

decrease of expected profits cause decrease of company’s value.118 We argue that, 

Vemma should have anticipated a negative turn of events and started to look for 

buyers already from the end of 2016, as it was at peak valuation at the time.119 

[135] In doctrine it is often mentioned that it is a duty of investor to assess the situation and 

predict future development120 We agree and point out that Vemma clearly failed to 

accurately assess the economic development and started to look for a buyer when the 

company’s value already decreased considerably. Therefore, Vemma failed to 

mitigate its loss and shall not be compensated for it. 

2. Vemma’s losses can be attributed to macroeconomic factors outside of 

Mekar’s influence 

[136] In 2016 economy of Mekar became to deteriorate starting from devaluation of MON 

in late 2016121, continuing with a full scale currency crisis in 2017 followed by deficit 

in both fiscal and current accounts.122 This crisis continued123 and in 2019 IMF 

predicted four consecutive quarters of negative growth, 8 per cent fall in GDP, and a 

2600 per cent average inflation rate in 2020.124 

[137] This downturn of Mekar’s economy resulted in negative effects impacting 

profitability of Caeli – rapid decline of real value of MON125 and lower purchasing 

power of Mekari customers.126 These factors account for losses of Caeli starting from 

the end of 2016. 

 
116 SoUF, ¶ 39. 
117 SoUF, ¶ 56. 
118 Ripinsky, pp.195-201. 
119 PO3, ¶ 3. 
120 Levashova, pp. 233–234. 
121 SoUF, ¶ 39. 
122 SoUF, ¶ 39. 
123 SoUF, ¶ 43. 
124 PO3, ¶ 4. 
125 O'Donnell,  pp. 97–98. 
126 "purchasing power" Merriam-Webster Dictionary. 
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[138] Mekar’s actions must be proximate cause of harm.127 We argue that Caeli’s losses can 

be attributed to macroeconomic factors outside of Mekar’s influence. And as such 

they do not constitute Mekar’s liabilities for damages caused by them. As Tribunal 

noted in case of LG&E v Argentina128 investors would have been negatively impacted 

just by the economic crisis itself. We conclude that Mekar is not responsible because 

of external factors. 

3. No further compensation shall be awarded as Mekar already purchased 

Vemma’s stake at a market value  

[139] Market value is defined as the “price at which something can be sold, at a particular 

time in a particular place”129 with focus on ability to complete a transaction.  At the 

time of sale of Vemma’s stake in Caeli to Mekar Airservices, Vemma failed to find 

another buyer.130  

[140] Doctrine also states that “[i]n general, the most compelling evidence of the market 

value of an asset is the actual price received in an arm’s-length transaction for the 

sale of that very asset.”131 Therefore, we conclude that because of absence of another 

buyer and completion of transaction, it was made at a market value. As such it requires 

no additional compensation. 

B. Should the Tribunal allow Vemma’s entitlement to damages, the market value 

standard shall be used 

[141] Should the Tribunal decide to award damages despite the clear arguments Vemma is 

not entitled to any, (1) it should not apply the fair market value compensation standard 

from Article 13 of the Arrakis-Mekar BIT and (2) should instead use the market value 

standard 

 

 
127 Metalclad, ¶ 115 
128 LG&E,  ¶ 50 
129 "market value" Cambridge Dictionary 
130 SoUF, ¶ 63 
131 Hern, p 248 
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1. The Tribunal should not apply the fair market value compensation 

standard from Article 13 of the Arrakis-Mekar BIT 

[142] Article 9.7(1) of the CEPTA imposes an obligation to provide investors of the other 

State Party most favoured nation (“MFN”) treatment which is defined as: 

“treatment no less favourable than the treatment it accords in like situations, to 

investors of a third country and to their investments with respect to the establishment, 

acquisition, expansion, conduct, operation, management maintenance, use, enjoyment 

and sale or disposal of their investments in its territory.” 

[143] The term “treatment” is further specified in Article 9.7(2) of the CEPTA that limits 

the application of the MFN clause only to substantive obligations in other investment 

treaties or trade agreements, provided the respondent State has adopted or maintained 

measures pursuant to them. 

[144] The Tribunal cannot incorporate the fair market value compensation standard in 

Article 13 of the Arrakis-Mekar BIT into the CEPTA because it does not qualify as 

“treatment” under Article 9.7 of the CEPTA given two reasons: (1) it is a procedural 

issue (2) it was never adopted by Mekar  

a. Compensation standard is a procedural issue 

[145] Compensation standard is closely related to calculation of damages which is a part of 

arbitration procedure.132 Furthermore, as Ian Brownlie in his Separate opinion in 

CME v. Czech Republic concluded133 a compensation standard shall be regarded as a 

procedural issue. In addition to that, the compensation standard in the Arrakis – Mekar 

BIT is contained in Article 13 which entitles the court to award compensation. Thus 

a compensation standard is also a procedural issue which are pursuant to article 9.7 

para. 2 of CEPTA explicitly precluded from being implemented via the MFN clause. 

 

 

 

 
132 Dolzer and Schreuer, pp. 277- 286. 
133 CME SO, ¶ 11. 
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b. FMV compensation standard was not adopted by Mekar 

[146] As is noted in PO3,134 Mekar’s Model BIT referred to compensation at “market 

value”. Also, the compensation standard is clearly named “market value” in Article 

9.21(1) of CEPTA. This concludes that Mekar never adopted fair market value as 

compensation standard. So FMV compensation was never adopted by Mekar and as 

such cannot be considered “treatment” pursuant to article 9.7 para. 2 of CEPTA and 

is explicitly precluded from being implemented via the MFN clause. 

2. Compensation standard shall be market value 

[147] Chapter 9 of the CEPTA expressly regulates the applicable modes of reparation of 

damage to investment. Pursuant to Article 9.21(1), upon a finding of the respondent 

State’s liability for a breach of its obligations in the CEPTA, a tribunal is entitled to 

award either a restitution of lost property or monetary damages at a market value. 

[148] Tribunal should use market value standard for damages calculation and should not 

allow usage of MFN clause in Article 9.7 of the CEPTA to apply the fair market value 

standard set out in Article 13 of the Arrakis-Mekar BIT.   

Issue 4: Conclusion 

[149] Vemma is not entitled to any compensation because of contributory fault, 

attributability of its losses to macroeconomic factors outside Mekar’s influence and 

already paid market price for its stake in Caeli. Market value compensation standard 

shall be used. 

 

 

 

 

 

 

 
134 PO3, ¶ 15. 
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PRAYER FOR RELIEF 

[150] Mekar hereby courteously requests the Tribunal to find that:  

(i) Vemma has no standing under Chapter 9 of the CEPTA; 

 

(ii)  Application made by the external advisors to the CRPU is granted; 

 

(iii)  Application made by CBFI is denied; 

 

(iv)  Mekar has not violated Article 9.9 of the CEPTA; 

 

(v)       Vemma shall not be awarded any damages; 

 

(vi)      Compensation standard shall be “market value”; 

 

(vii)  Vemma is obliged to compensate Mekar for all costs and fees related to these 

proceedings and bear the costs of the Tribunal. 

 

 

 

Respectfully submitted on 22 September 2021 

On behalf of Respondent 

The Federal Republic of Mekar 


