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              Summary of Arguments 
 

(1) JURISDICTION: First, this Tribunal has ratione materiae because this is a dispute 

arising from an investment. Second, this Tribunal has ratione personae because the 

Claimant is a national of another Contracting State and it Is the investor. Third, both 

parties consented to have arbitration through the ICSID. 

(2) FET STANDARD: The principle requires host States to treat foreign investments fairly 

and equitably. 

(3) MEKAR UNDERMINED VEMMA’S EFFORTS: The Respondent destroyed the 

Claimant’s efforts of making the investment profitable. 

(4) MEKAR’S CONDUCT WAS DISCRIMINATORY: The Respondent did not treat its 

investors the same. It afforded others with subsidies and excluded Caeli Airways. 

(5) LEGITIMATE EXPECTATION: The Claimant legitimately expected to sell its stake at 

fair market value. 

(6) DENIAL OF JUSTICE: Mekar’s prejudice conduct led to the Claimant not receiving a 

fair hearing in both the national court as well as in arbitration. 

 

  



SUBSTANTIVE ARGUMENTS 

(7) The Claimant contends that (i) its investment is legitimate under the ICSID convention, 

and respectfully requests the Tribunal to (ii) find that the Respondent treated the 

Claimant’s investment unfairly and inequitably and thereby breached Chapter 9 of the 

CEPTA; (iii) order Mekar to pay the Claimant 700 million USD plus interest as of the date 

of the violation; and (iv) order Mekar to reimburse the Claimant for all costs and expenses 

associated with this arbitration. 

JURISDICTION 

(8) The Claimant submits that this Tribunal has jurisdiction over this matter as (i) Claimant 

is a suitable investor, and its investment meets the criteria of an investment under the 

ICSID; as well as (ii) recent awards that have been given with regards to the position of 

SOEs. 

(i) THE CLAIMNTS INVESTMENT UNDER THE ICSID CONVENTION 

(9) Article 25 (1) defines the jurisdiction of the ICSID as follows: “The jurisdiction of the 

Centre shall extend to any dispute arising directly out of an investment, between a 

Contracting State…and a national of another Contracting State, which the parties to the 

dispute consent in writing to submit to the Centre”.1 

(10) Claimant asserts that it satisfies the jurisdictional requirements set out in Article 25 

(1) because: (a) the dispute is a legal one arising out of an investment (ratione materiae); 

(b) the dispute is between a Contracting State and a national of the other Contracting 

State (ratione personae); (c) this Tribunal has jurisdiction ratione temporis (d) the parties 

consented to the settlement of the dispute through the ICSID arbitration (ratione 

voluntatis). 

 

 

 

 
1 ICSID Additional Facility Rules, 2006. 



(A). This Tribunal has jurisdiction ratione materiae    

(11) The tribunal has jurisdiction if the “dispute arises directly out of an investment”. 

Meaning the issue in question must affect the investment. According to Article 9.1 of 

CEPTA “Investment means every asset that an investor owns or controls, directly or 

indirectly, that has the characteristics of an investment, including such characteristics as 

the commitment of capital or other resources, the expectation of gain or profit, or the 

assumption of risk”. The forms of investment include shares, stock, bond etc.2 In this 

instance, the Claimant invested in 85% of shares of Caeli Airways.3 That itself proves that 

the Claimant’s investment meets the criteria of an investment in terms of the ICSID as 

well as CEPTA. Therefore, the dispute is one arising from an investment and the Tribunal 

has jurisdiction ratione materiae. 

(B). This Tribunal has jurisdiction ratione personae 

(12) The Claimant asserts that its purchase of the shares in Caeli Airways makes it a 

suitable investor under the ICSID convention. In terms of Article 9.1 of CEPTA “Investor 

means a Party, a natural person, or an enterprise of a Party, other than a branch or a 

representative office, that seeks to make, is making or has made an investment in the 

territory of the other Party”. Vemma Holdings Inc is an enterprise in the State of Bonooru 

which purchased shares in Caeli Airways, an airline in the State of Mekar.4 This shows 

that the Claimant is a contracting party who is a national of another State. 

(13) Furthermore, as the definition of investment entails that an investor has “the 

expectation of gain or profit, or the assumption of risk”, the Claimant maintains that it has 

made significant contributions to the investment, has yielded profits and bared risks that 

came with the investment. The Claimant has also contributed to the host State’s economic 

development by improving the profitability of Caeli Airways. Therefore, the Claimant has 

validly acquired shares and meets the criteria of being an investor as well as a national 

of another State. 

 
2 Bonooru – Mekar Comprehensive Economic Partnership and Trade Agreement, 2014. 
3 Vemma Holdings’ Notice of Arbitration, para 7. 
4 Vemma Holdings’ Notice of Arbitration, para 3. 



(C). This Tribunal has jurisdiction ratione temporis 

(14) In April 2014, the Respondent and the State of Bonooru signed CEPTA, and the 

trade agreement came into force on 15 October 2014. Both parties further agreed to 

terminate the pre-existing BIT on the same date.5 According to Article 1.6 (2) of CEPTA 

“No investor has the right to bring a claim under BIT following the entry into force of 

CEPTA”. 

(15) In this instance, the Claimant did not bring a claim under the terminated BIT but 

brought it under CEPTA. Furthermore, Article 9.16 of CEPTA provides for the submission 

of claims under the ICSID. Therefore, this Tribunal does have jurisdiction ratione 

temporis. 

(D). Both parties consented to arbitration through ICSID arbitration 

(16) In terms of Article 9.16 (2) of CEPTA “A claim may be submitted under the following 

rules: (a) the ICSID Convention and Rules of Procedure for Arbitration Proceedings; (b) 

the ICSID Additional Facility Rules…”. Because CEPTA is a trade agreement signed by 

both parties, the Respondent’s act of signing the trade agreement meant that it agreed 

and would abide by the terms of the agreement, including the submission of claims to the 

ICSID. 

(17) In conclusion, Claimant asserts that it is a suitable investor in terms of the ICSID, the 

Respondent voluntarily consented to refer disputes to arbitration to be administered by 

the ICSID, and the dispute arises directly out of an investment. Therefore, this Tribunal 

has jurisdiction over this matter. 

(ii) THE POSITION OF SOEs AS CLAIMANTS UNDER THE ICSID 

(18) The Respondent argues that this Tribunal has no jurisdiction to hear the Claimant’s 

claims. It reasons this by stating that the State of Bonooru owns 55% stake of Vemma, 

and therefore Vemma functions under the discretion of the Bonooru government.6 

 
5 The ICSID Procedural Order No.2, para 32. 
6 Mekar’s Response to Notice of Arbitration, para 4. 



(19) The position of SOEs as claimants under the ICSID has been a contentious one. 

This is because it has been questioned whether for purposes of determining standing as 

‘investors’ in investment arbitration, tribunals should apply the same analysis to State-

owned and privately owned corporations. Also, whether such would result in State-to 

State arbitration which is not allowed under the ICSID as it only deals with investor-state 

dispute settlement.7 However, recent cases have emerged in which the ICSID has dealt 

with SOEs as claimants. 

(20) In Beijing Urban Construction Group v Yemen,8 a case involving a Chinese SOE, the 

ICSID applied a test known as the “Broches” test. The test consists of two stages: the first 

is an investigation of the extent to which the SOE acts as an entity of the State, rather 

than a commercial party in relation to the investment; and the second stage investigates 

the extent to which the SOE performs its governmental functions when it comes to the 

particular investment. Ultimately, the test requires a look into the nature of the activities 

by the SOEs. 

(21) The tribunal in Beijing9 case agreed with BUCG on its argument that the standing of 

an SOE must be determined on the specific context of the kind of investment at hand, 

instead of the sole reference to Article 25 requirements. Further, the tribunal also agreed 

that if a company was competitively acting as commercial enterprise in the context at 

hand, then it should not be considered as acting under the directives of the State. 

(22) Looking at the nature of activities of Vemma with regards to the investment, it is clear 

that the Claimant behaved as a commercial party and not a state entity. This is due to the 

amount of capital it invested in Caeli Airways; its ability to make Caeli a profitable airline 

within a short period of time of taking control and managing it; and introducing pricing 

strategies. The Respondent regards these pricing strategies as “rapid expansions”, 

 
7 Feldman “State-Owned Enterprises As Claimants in International Investment Arbitration” 2016 Foreign 
Investment Law Journal 24. 
8 Beijing Urban Construction v Yemen Beijing Urban Construction Group Co. Ltd v Republic of Yemen (ICSID Case 
No. ARB/14/30) Decision on Jurisdiction 4 November 2014. 
9 n8 above. 



however, they assisted in attracting new customers and ensured that the end goal of the 

investment was fulfilled while contributing to the recovering economy of Mekar.10  

(23)  In CSOB v Slovakia,11 the “Broches” test was also applied, the ICSID stated that: 

“For the purposes of the convention a mixed economy company or government-owned 

corporation should not be disqualified as a ‘national of another contracting State’ unless 

it is acting as an agent for the government or is discharging an essentially governmental 

function”. In its decision the tribunal found it had jurisdiction as the activities of the SOE 

were commercial. 

(24) The stance held in the two aforementioned cases asserts the view by Aron Broches 

(the founding father of the ICSID), that the ICSID can operate in a mixed economy where 

there are both State-owned entities and private enterprises. 

(25) It is clear that this Tribunal does have jurisdiction over this matter due to the fact that 

the Claimant’s investment is a valid one under the ICSID. Furthermore, even if the 

Claimant is an SOE, the fact that its conduct and activities with regards to the investment 

were purely commercial, gives this Tribunal jurisdiction to hear and decide on this matter, 

as alluded by the cases above. 

ADMISSIBILITY OF AMICUS CURIAE 

-An amicus is a “friend of the court”, whose participation is justified on the basis that they 

are in a position to provide the tribunal its special perspective or expertise in relation to 

the dispute.12 Article 9.19 of CEPTA and Article 41(3) of the ICSID Convention provide 

for the engagement of amicus. 

-According to the Respondent, the Consortium of Bonoori Foreign Investors (CBFI) 

should not participate as an amicus in pursuant of any public interest as its involvement 

raises a conflict of interest. The Claimant challenges these claims relying on Glamis Gold 

 
10 Vemma Holdings’ Notice of Arbitration, para 9-10.  
11 Ceskoslovenska Obchodni Banka, AS v The Slovak Republic (ICSID Case No. ARB/97/4) Decision of the Tribunal on 
Objections to Jurisdiction 24 May 1999. 
12 Grisel & Vinuales “Amicus curiae in investment arbitration. ICSID Review” 2007 380–432. 



v USA,13 in which it was shown that third party participation in investment arbitration is 

not always limited to public interest. In that case, the tribunal allowed Quechan Indian 

Nation to participate as amicus curiae as the substantive outcome of the case would affect 

them as they have rights directly connected to the land in dispute. Anyone who is directly 

and indirectly affected by the decision of an arbitral tribunal is thus deemed to have 

significant interest in the case.14 

-In this instance, the CBFI has significant interest in the stability and reasonableness of 

the investment protection regime in Mekar.15 It is focused on fostering a strong, 

competitive economic environment that facilitates growth and development of Bonooru 

as well as the Greater Narnian Region.16 The decision made in this case will affect many 

businesses in Bonooru, which are frequent investors and have made sizeable 

contributions to the economy of Mekar.17 Thus, they should have a voice in this arbitration. 

-The Claimant submits that Mekar’s CPUR does not meet the requirement provided in 

CEPTA and the ICSID, specifically the one that states that “non-disputing party 

submission must address a matter within the scope of the dispute”. This is because the 

CPUR raises a question concerning ratione legis jurisdiction of the Tribunal by alleging 

that the Claimant bribed the Chairperson of CPUR’s committee in order to acquire shares 

in Caeli Airways.18 This is a question that has not been raised by either party before the 

Tribunal. 

-In the UPS19 case, the tribunal observed that petitioners who wished to participate as 

amicus curiae are not entitled to make submissions on the issues related to jurisdictional 

 
13 Glamis Gold Ltd. v. United States of America, Award, 8 June 2009 and Decision on Application and Submission by 
Quechan Indian Nation, 16 December 2005. 
14 n13 above. 
15 Vemma’s Application to Bar the Amicus Submission by the External Advisors to the Committee on Reform of 
Public Utilities, para 720. 
16 Amicus Submission by the Consortium of Bonoori Foreign Investors, para 2. 
17 n17 above, para 9. 
18 n15 above, para 710. 
19 United Parcel Services of America Inc. v Government of Canada (ICSID Case No. UNCT/02/1) Decision of the 
Tribunal on Petitions for Intervention and Participation as Amicus Curiae, para 35-71. 
 



matter. Submissions made by the CPUR go beyond the scope of its participation and 

should therefore not be allowed. 

 

FAIR AND EQUITABLE TREATMENT 

(26) Fair and equitable treatment is an important principle which requires host states to 

treat foreign investments fair and equitable. The presence of the principle can be traced 

back to the 1950’s, although never ratified, the 1959 Draft Convention on Investment 

Abroad significantly impacted on treaty practice. In terms of Article 1 “each Party shall at 

all times ensure fair and equitable treatment of property of the nationals of the other 

Parties”.20 This proves the long standing of the principle.  

(27) Although it can be interpreted in different ways, the interpretations contain similar 

elements. The tribunal in Lemire21 case identified the following components for the fair 

and equitable standard: “(i). whether the State has failed to offer a stable and predictable 

legal framework; whether the State made specific representations to the investor; whether 

due process has been denied to the investor; (ii) whether there is absence of transparency 

in the legal procedure or in the actions of the State; whether there has been harassment, 

coercion, abuse of power or other bad faith conduct by the host State; whether any of the 

actions of the State can be labeled as arbitrary, discriminatory, or inconsistent”. 

(28) In the Electrabel case, the tribunal described fair and equitable treatment as: “The 

obligation to provide fair and equitable treatment comprises of several elements, including 

an obligation to act transparently and with due process; and to refrain from taking arbitrary 

or discriminatory measures or from frustrating the investor’s reasonable expectations with 

respect to the legal framework adversely affecting its investment”.22 

 
20 Palombino Fair and Equitable Treatment and the Fabric of General Principles 2012 (11). 
21 Joseph Charles Lemire v Ukraine (ICSID Case No. ABR/06/18) Award 28 March 2011. 
22 Electrabel S.A v The Republic of Hungary (ICSID Case No. ARB/07/19) Award 25 November 2015. 
 



(29) Further, the tribunal in Rumeli23 held that “fair and equitable standard encompasses 

inter alia the following concrete principles: the State must act in a transparent manner; 

the State is obliged to act in food faith; the State’s conduct cannot be arbitrary, grossly 

unfair, unjust, discriminatory or lacking in due process”. These interpretations of FET from 

tribunals are similar to Article 9.6 of CEPTA signed by both the Claimant and Respondent. 

(30) The Claimant submits that the Respondent has violated various principles that 

promote the fair and equitable standard, and the following aims to explain this: 

(A) MEKAR IMPEDED VEMMA’S EFFORTS TO MAKE CAELI AIRWAYS PROFITABLE 

(31) The aim of the investment was for Vemma to make Caeli Airways a profitable airline. 

Vemma achieved this by offering lower prices than competitors to attract more customers. 

However, Mekar made it difficult for the Claimant to continue fulfilling this goal, by calling 

upon the Competition Commission of Mekar (CCM) to investigate Caeli Airways, even 

though the investigation was not permitted under the Monopoly and Restrictive Trade 

Practice Act 2009.24 

(32) Although the Claimant did not dispute the fines put by the CCM on Caeli Airways, 

maintaining the caps came at a price. The air caps came at a time when the Mekar 

economy was deteriorating. Mekar further made matters worse by requiring Caeli Airways 

to price its services in MON (Mekar currency) despite its instability.25 The tribunal in LG 

& E Corp26 agreed that although the State of Argentina was facing economic difficulties, 

its measure of changing the currency for tariffs and not compensating investors, 

amounted to an unfair and inequitable act. The tribunal further agreed that indeed the 

claimant should have recognised the risk of foreign investment, however this was no 

excuse for Argentina’s harsh measure. 

 
23 Rumeli Telekom A.S and Telsim Mobil Telekomunikasyon Hizmetleri A.S v Republic of Kazakhstan (ICSID Case No. 
ARB/05/16) Award 29 July 2008. 
24 Vemma Holdings’ Notice of Arbitration, para 14. 
25 Vemma Holding’s Notice of Arbitration, para 17. 
26 LG&E Energy Corp., LG&E Capital Corp., and LG&E International, Inc.v. Argentine Republic (ICSID Case No. 
ARB/02/1) Decision on Liability 3 October 2006. 
 



(33) In this instance, the Respondent required investors to provide goods and services in 

Mekar currency (MON), as a way of dealing with the economic crisis. It is clear that this 

was an unfair act, considering that the Claimant’s profits were badly affected, and the 

Respondent failed to compensate the Claimant to lessen the burden. 

(34) The Claimant maintains that the act by the Respondent, although aimed at economic 

recovery, was unfair as it negatively impacted the profitability of Caeli Airways and 

consequently ruined the initial goal of the investment. 

(B) MEKAR’S CONDUCT WAS DISCRIMINATORY 

(35) According to Article 9.6 of CEPTA, discrimination occurs when investors in like 

circumstances receive less favorable treatment without justification. Therefore, a finding 

in discrimination depends on three factors: first, like circumstances; second, differential 

treatment, third, lack of justification. 

(36) In this instance, the Claimant submits that Mekar unfairly discriminated against it by 

allowing other foreign airlines to receive subsidies under the Executive Order 9-2018 but 

excluded it.27 

a. The subsidies were for investors in like circumstances 

(37) The “like circumstances” expression, which generally means companies in the same 

sphere and which are in competition with one another, was challenged in Occidental v 

Ecuador.28 The tribunal upheld the challenge by stating that the expression cannot be 

interpreted in a narrow sense to only mean companies in the same sector but can be 

interpreted widely by including a wide range of companies that do similar work.29 

(38) In this regard, the Claimant meets the criterion of “like circumstances” in either the 

narrow or broad sense, as it and other airlines that were granted subsidies are in the 

same sector and because: 

 
27 Vemma Holdings’ Notice of Arbitration, para 18. 
28 Occidental Petroleum Corporation and Occidental Exploration and Production Company v Republic of Ecuador 
(ICSID Case No. ABR/06/11) Award 11 August 2008. 
29 N20 above. 



(i) they all provided air transport to the citizens of Mekar; 

(ii) they all contributed to the economy of Mekar: and 

(iii) they all suffered financially due to the economic downfall in Mekar, hence the 

government granted them with subsidies. 

(39) The the Claimant and other airlines are in the same sector, and thus the criterion of 

“like circumstances” is present in this instance. 

b. The Respondent treated Caeli Airways differently than other airlines 

(40) Discriminatory effect is the decisive factor to ascertain differential treatment.30 

Accordingly, when a measure although apparently neutral, has an incidental 

discriminatory effect, it is equally prohibited.31 

(41) Furthermore, damage upon the investor is not a prerequisite to ascertain 

discrimination; benefitting other investors in like circumstances consequently 

disadvantages those who cannot access the same advantage.32 As stated by Merrill & 

Ring Forestry: “regulations which end-up creating benefits for a certain industry, to the 

detriment of an investor, might be incompatible with what that investor might reasonably 

expect from a government”.33 

(42) In this instance, the purpose of the subsidies was to alleviate the industry’s concerns 

as it had suffered financially due to the 2017 economic crisis in Mekar. The economic 

downfall negatively impacted most airlines and the Respondent granted them with 

subsidies to heal and deal with the effects.34 However, Caeli Airways did not receive such 

privilege. Its application for subsidies was rejected with no proper explanation. This shows 

that the Claimant was treated differently from other investors. 

c. The Respondent’s discrimination is not justified 

 
30 Electrabel S.A v The Republic of Hungary (ICSID Case No. ARB/07/19) Award 25 November 2015. 
 
31 Mitchell, Heaton & Henckels Non-discrimination and the Role of Regulatory Purpose in International Trade and 
Investment Law 2016 (8). 
32 n23 above. 
33 Merrill and Ring Forestry L.P v Canada (ICSID Case No. UNCT/07/1) Award 21 March 2010. 
34 The ICSID Procedural Order No.2, para 46. 



(43) A differential treatment is deemed unjustified when the reason behind a measure is 

different from the one invoked by the State during the implementation.35 

(44) As mentioned, the subsidies were meant to help alleviate the damage and loss in 

airlines caused by the economic crisis in Mekar. Although the Respondent justifies its 

conduct by stating that the reason for the rejection of the Claimants application for 

subsidies was because it had already received subsidies under the Horizon 2020 

programme. The Claimant asserts that other foreign airlines such as Star Wings and 

JetGreen received subsidies from their home States which were greater than that 

received by it under the Horizon 2020 programme.36 Despite this, the other airlines were 

still granted subsidies under the Executive Order 9-2018. 

(45) Therefore, Caeli Airways was treated differently without proper justification. The non-

discriminatory clause in CEPTA imposed a negative duty on Mekar to refrain from taking 

discriminatory measures against foreign investments. According to the Claimant, Mekar 

failed to adhere to the clause. 

(C) LEGITIMATE EXPECTATION 

(46) The tribunal is Electrabel described the contents of the FET standard as inter alia 

“…an obligation to refrain from frustrating the investor’s reasonable expectations with 

respect to the legal framework adversely affecting its investment”.37 Protection of 

legitimate expectations is one of the important elements of the FET standard38 and 

demands that the host State does not abandon a prior commitment.39 

(47) Article 9.8 (2) of CEPTA states that “For greater certainty, the mere fact that a Party 

regulates, including through a modification to its laws, in a manner which negatively 

affects an investment or interferes with an investor's expectations, including its 

expectations of profits, does not amount to a breach of an obligation”. However, Article 

 
35 Dolzer “Fair and equitable treatment: Today’s contour” 2013. Santa Clara Journal of International Law 12(1). 
36 n26 above. 
37  Electrabel S.A v The Republic of Hungary (ICSID Case No. ARB/07/19) Award 25 November 2015. 
 
 
38 Saluka Investments BV v. The Czech Republic UNCITRAL Partial Award 17 March 2006. 
39 Jacob M, Schill S Fair and Equitable Treatment: International Investment Law 2015 (700-763). 



9.9 (3) puts forward that “When applying the fair and equitable treatment obligation, a 

Tribunal may consider whether a Party made a specific representation to an investor to 

induce a covered investment, that created a legitimate expectation, and upon which the 

investor relied in deciding to make or maintain the covered investment, but that the Party 

subsequently frustrated”. The Claimant contends that its legitimate expectation was that: 

(a) it would sell its stake in Caeli Airways at a fair market price not below it; and (b) the 

Respondent frustrated its legitimate expectation. 

a. Claimant legitimately expected to sell its shares at a fair price 

(48) Any possible governmental action may give rise to legitimate expectations.40 Whether 

the State subjectively wished to bind itself is indifferent; what matters is whether 

objectively its conduct created such an appearance of expectations.41 During the whole 

lifespan of the investment, the host State can generate legitimate expectations, anew or 

reinforce the already existing ones.42 

(49) Vemma fundamentally expected that when the time comes, it would sell its shares 

at a reasonable and fair price. This is due to the fact that it was able to make Caeli Airways 

profitable, as this was the main purpose of the investment. Consequently, it was able to 

contribute to the economy of Mekar. 

(50) Furthermore, Caeli Airways only went through financial detriment due to the conduct 

of the Respondent. The investment suffered great loss due to the discriminatory conduct 

and illegal acts by the Respondent, rather than improper management by the investor. 

b. Respondent’s disapproval frustrated the Claimant’s legitimate expectation 

(51) Indeed, the Respondent’s dispute of the offer acquired by Vemma from a third party 

(Hawthorne Group) created a setback for the sale of shares.  The Respondent’s reason 

was that the price offered was “…artificially inflated and not an arm’s length commercial 

price”.43 However, when Mekar Airservices had the opportunity to make an offer, as per 

 
40 Schreuer, Kriebaum At What Time Must Legitimate Expectations Exist? 2008 (265-276). 
41 Loan Micula, Viorel Micula and others v Romania (ICSID Case No. ABR/05/20) Award 5 March 2020. 
42 n33 above. 
43 The ICSID Procedural Order No.2, para 57. 



the Shareholders’ agreement, it offered to purchase the shares at a price far lower than 

a fair market value.44 

(52) The Respondent pushed for the Claimant to abandon its shares, by even allowing its 

court to enforce a tainted award, which was only favorable to it.45 Consequently, the 

Respondent not only prevented the third party from purchasing shares from Vemma, it 

also failed to make an offer which is reasonable and fair for the purchase of the shares. 

(53) Therefore, the Respondent frustrated the legitimate expectation of the Claimant. 

(D) DENIAL OF JUSTICE 

(54) According to Brownlie, denial of justice exists “when there is a denial, unwarranted 

delay or obstruction of access to courts, gross deficiency in the administration of judicial 

or remedial process, failure to provide those guarantees which are generally 

indispensable to the proper administration of justice or a manifestly unjust judgement”.46 

The Claimant submits that these elements were present in the course of its investment 

with Mekar. Its claims made were not given due process and awards and decisions that 

were given were prejudicial. 

(55) The tribunal in Chevron47 emphasised the legal test for denial of justice as 

“…requires the claimant to prove objectively that the impugned judgement was improper 

and discreditable, with the failure of the national system as a whole to correct it”. 

(56) It is insufficient to prove that there was an error in legal procedure; the claimant must 

have exhausted the remedies in the local authority to reach the conclusion that it has 

been denied justice by the host State,48 hence it has to prove (a) it was denied due 

process; (b) the judgement made was improper; (c) the national system failed to correct 

the possible error. 

 
44 Vemma Holdings’ Notice of Arbitration, para 23.  
45  Vemma Holdings’ Notice of Arbitration, para 26-28. 
46 Crawford Brownlie’s Principles of Public International Law 2012. 
47 Chevron Corporation and Texaco Petroleum Corporation v Ecuador (PCA Case No. 2009-23) Award 31 August 
2011. 
48 Jan Oostergetel and Theodora Laurentius v The Slovak Republic, UNCITRAL Award 23 April 2012. 



a. The Claimant’s issue was denied due process 

(57) Due process is the legal requirement that the host State must respect all legal rights 

that are owed to an investor. It aims to balance the power of the law in the host State, 

while protecting the investor’s interests. According to Article 9.9 (2) of CEPTA “A Party 

breaches the obligation of fair and equitable treatment if a measure or measures 

constitute denial of justice in criminal, civil or administrative proceeding”. 

(58) The Claimant asserts that Mekar courts failed to afford its issue due process. When 

the Claimant approached the courts to try fight the illegal actions by the Respondent, 

Mekari courts could not assist as they were underfunded. Further, they delayed hearing 

urgent matters. When the Claimant’s matter was heard, it was prematurely dismissed 

without providing proper relief.49 

(59) The actions by the courts prevented the Claimant from exercising its right to due 

process. They, therefore, amount to breach of FET standard. 

b. The award given was improper 

(60) Article 9.9 (2) of CEPTA states that “A Party breaches the obligation of fair and 

equitable treatment if a measure or measures constitute fundamental breach of due 

process, including a fundamental breach of transparency, in judicial and administrative 

proceedings”. The Claimant submits that the award given by the single arbitrator (Mr. Rett 

Eichel Cavannaugh) was improper, as the arbitrator was bias in his finding and only 

delivered an award that favored the Mekar Airservices as the two engaged in corruption 

and bribery. 

(61) Although procedural fraud, judicial misconduct and corruption might have their 

individual elements, the tribunal in Chevron50 agreed that these can be taken together 

and be dealt with as amounting to denial of justice. 

(62) The Claimant asserts that Mekar Airservices committed fraud and bribery with the 

arbitrator. According to the Claimant, Mekar Airservices bribed the arbitrator to give an 

 
49 Vemma Holdings’ Notice of Arbitration, para 20. 
50 Chevron Corporation and Texaco Petroleum Corporation v Ecuador (PCA Case No. 2009-23) Award 30 August 
2018. 



award favorable to it. Further proof was presented by the Centre for the Integrity in Legal 

Services (CILS), which consisted of an audio-recording capturing the arbitrator agreeing 

to receive the bribe from Mekar Airservices.51 

(63) According to the Claimant, this is the reason why the arbitrator failed to be impartial 

in its fact-finding and decision-making process, as it was already induced to decide 

against it. 

c. The national system did not correct the erroneous award 

(64) “…where the complaint raises procedural fraud, judicial misconduct and corruption 

within the Court itself, the State cannot leave remedial action to the efforts of private 

litigants – the State has its own responsibility to act by its several investigatory, 

prosecutorial and judicial agencies”; the tribunal in Chevron52 emphasised the importance 

of the host State to take responsibility and correct its judicial mistakes. 

(65) In this instance, the CILS stepped in when the Claimant did not receive a fair hearing. 

It investigated the issue and found that indeed the arbitrator accepted bribery from Mekar 

Airservices and advised that the award be set aside. The Supreme Arbitrazh Court 

confirmed the advice by the CILS and set aside the award, as the judge found that failure 

to do so would “contravene the objective of combating bribery “.53 But even so, Mekar 

Airservices ensured that the award was enforced by Mekari court. 

(66) The tribunal in Chevron held that “…national courts have legal responsibilities to 

discharge under their State’s laws and constitution; that the exercise of such 

responsibilities may impinge upon the rights of third parties…”.54 This alludes to the 

responsibility of national courts in host States to ensure that prejudice and tainted 

decisions are corrected, not enforced. 

 
51 The ICSID Procedural Order No.2, para 60. 
52 n42 above. 
53 The ICSID Procedural Order No.2, para 60-61. 
54 Chevron Corporation and Texaco Petroleum Corporation v Ecuador (PCA Case No. 2009-23) Award 30 August 
2018. 



(67) Furthermore, in the Infinito55 case, the tribunal agreed that “domestic courts must be 

given deference in the application of domestic law, however, this does not mean their 

decisions are immune from scrutiny at the international level”. 

(68) The Respondent justified its action by stating that it enjoys discretion to enforce an 

award that has been set aside.56 It is a globally accepted practice for States to set aside 

arbitral awards that have been tainted with corruption, it is also a generally accepted 

principle obligation in terms of international law. In Croatia v Slovenia57 the case dealt 

with an issue where an arbitrator engaged in ex parte communications with a party-

appointed arbitrator. This raised the question of whether such act still renders the 

arbitration process fair. 

(69) Article 9.18 of CEPTA provides that an arbitrator or arbitrators may be selected by 

the Secretary General on the request of a disputing party, if parties fail to agree on an 

arbitrator. When Mr. Cavannaugh was selected as the single arbitrator for the dispute 

between the Vemma and Mekar,58 this did not guarantee arbitrator impartiality and 

procedural fairness. 

(70) During the proceedings, the Claimant challenged the position of Mr. Cavannaugh as 

he was biased. In Morelite Construction v New York City District59 it was held that “evident 

partiality arises where a reasonable person would have to conclude that an arbitrator was 

partial to one party to the arbitration”. According to the Claimant, Mr. Cavannaugh lacked 

impartiality in the proceedings. This was later confirmed by material released by the CILS 

of the arbitrator’s engagement in bribery with the Respondent.60 

(71) The removal of the arbitrators in Croatia and the recognition of evident partiality in 

Morelite Construction indicate the importance of arbitrators to serve fair, independent and 

impartial arbitral proceedings. 

 
55 Infinito Gold Ltd v Republic of Costa Rica (ICSID Case No. ABR/14/5). 
56 Mekar’s Response to the Notice of Arbitration, para 16. 
57 Croatia v Slovenia PCA Case No 2012-04, ICGJ 509 Award 30 June 2016. 
 
58 Vemma Holdings’ Notice of Arbitration, para 24. 
59 Morelite Construction Corp v New York City District Council Carpenters Benefit Funds (Case No. 86). 
60 n50 above. 



(72) The actions of the Respondent negatively affected the Claimant’s investment and 

prevented them from exercising their right to receive a fair hearing. A right that is 

contained in several international treaties, such as Article 10 of the Universal Declaration 

of Human Rights, Article 14 of the International Covenant on Civil and Political Rights and 

Articles 2 of the UN Basic Principles on the Independence of the Judiciary. 

(73) In terms of Article 10 “everyone is entitled in full equality to a fair and public hearing 

by an independent and impartial tribunal”;61 Article 14 states that “all persons shall be 

equal before the courts and tribunals…and everyone shall be entitled to a fair and public 

hearing by a competent, independent and impartial tribunal”;62 and Article 2 states that 

“members shall settle their disputes in such a manner that … justice is not endangered”.63 

These apply equally amongst all in the international community and have been put in 

place to uphold the international standard. 

(74) Although some measures by the Respondent are individually justifiable, when taken 

together they amount to a creeping FET violation. In El Paso64 case, it was explained that 

“in the same way one can speak of creeping expropriation, there can also be creeping 

violations of the FET standard”. The tribunal further explained “a creeping expropriation 

is a process extending over time and composed of a succession or accumulation of 

measures which taken separately, would not have the effect of dispossessing the investor 

but, when viewed as a whole, do lead to that result. A creeping violation of the FET 

standard could thus be described as a process extending over time and comprising an 

accumulation of measures which, taken separately, would not breach that standard but, 

when taken together, do lead to such a result”.  

(75) In conclusion, giving reference to what was stated by the tribunal in Perenco case: 

“simple breach in a contract does not amount to unfair and inequitable treatment. 

However, a willful refusal by government to abide by its contractual obligations, abuse of 

 
61 Universal Declaration of Human Rights, 1948.  
62 International Covenant on Civil and Political Rights, 1976. 
63 UN Basic Principles on the Independence of the Judiciary, 1985. 
64 El Paso Energy International Company v. The Argentine Republic (ICSID Case No. ARB/03/15) Award 31 October 
2011. 
 



government authority to evade agreements with foreign investors and action in bad faith 

in the course of contractual performance may well lead to a finding that the standard of 

fair and equitable treatment has been breached”.65  

 

QUANTIFICATION OF THE CLAIM 

(76) The Claimant maintains that the Respondent’s conduct violated its right to have its 

case granted due process, transparency and fair arbitral proceedings. These are 

principles protected by not only international law but also CEPTA, and thus the 

Respondent’s actions amount to denial of justice. Article 9.9 of CEPTA provides for 

instances that constitute a violation of the FET standard. The law of damages in 

investment law in general is that if the host state is found to have breached the treaty 

agreement, it will be ordered to compensate the investor.66 

(A). The MFN clause 

(77) Article 9.11 of CEPTA states that “Each Party shall accord to investors of the other 

Party, whose covered investments suffer losses owing to armed conflict, civil strife, a state 

of emergency or natural disaster in its territory, treatment no less favourable than that it 

accords to its own investors or to the investors of a third country, whichever is more 

favourable to the investor concerned, as regards restitution, indemnification, 

compensation, or other settlement”. The tribunal in Guris v Syria67 held that “…although 

the provision caters for specific circumstances namely: loss due to war; insurrection; civil 

disturbance or other similar situations, this does not necessarily mean the provision shall 

be the exclusive treatment. Nor does it say that its application is to the exclusion of other 

provisions in the treaty”. 

(78) Although Article 9.11 of CEPTA includes specific circumstances in which 

compensation should be awarded, it does not expressly state that it cannot be read 

 
65 Perenco Ecuador Limited v Republic of Ecuador (ICSID Case No. ABR/08/6). 
66 Bonnitcha & Brewin “Compensation Under Investment Treaties: What are the problems and what can be done?” 
IISD 2020. 
67 Guris Construction and Engineering Inc. and others v Arab Republic of Syria (ICC Case No. 21845/ZF/AYZ) Award 
31 August 2020. 



together with other provisions, such as Article 9.7 which provides for MFN treatment by 

stating that “Each Party shall accord to an investor of the other Party and to a covered 

investment, treatment no less favourable than the treatment it accords in like situations, 

to investors of a third country and to their investments with respect to the establishment, 

acquisition, expansion, conduct, operation, management, maintenance, use, enjoyment 

and sale or disposal of their investments in its territory”. The tribunal in Guris68 further 

stated that it would be difficult to read one provision to the exclusion of the other. It held 

that “such reading would lead to investors under the treaty being entitled to the benefit of 

war-losses…but they would not be entitled to the broader treatment that the host state 

accords to other investors in similar situations”. 

(79) The Claimant submits that the improper conduct and lack of fair treatment by the 

Respondent, which resulted in the loss of profits in the Claimant’s investment, should be 

compensated for.  

(80) Applicable standards for compensation depend on whether the expropriation was 

lawful or unlawful. With lawful expropriation, investment treaties usually provide for the 

use of the fair market value approach. This approach is based on looking at the 

“reasonable price that would have been paid on a competitive market by the buyer to the 

seller of the asset, acting at arm’s length”. With unlawful expropriation, it often occurs that 

investment treaties are silent on compensation standards.69 

(81) The tribunal in Germany v Poland70 referred to the principle of full reparation, which 

provides that the quantum of compensation must fully repair the wrongdoing caused by 

the host state by means of putting the investor in the position they would have been had 

the wrongdoing not occurred. 

(82) Although Article 9.12 (2) of CEPTA provides that compensation should be in the form 

of fair market value, the Claimant submits that the appropriate standard of compensation 

is the full reparation approach as the expropriation by the Respondent was unlawful. The 

expropriation was not due to the conditions provided for in Article 9.12, namely: for public 

 
68 n59 above. 
69 Bonnitcha & Brewin “Compensation Under Investment Treaties” IISD 2020. 
70 Germany v Poland PCIJ Rep Series A No.17. 



purposes; in non-discriminatory manner; and under due process of law. The Respondent 

acted inappropriately and violated the FET standard.   

(B). Contributory fault  

- The Respondent alleges that the Claimant contributed to the loss suffered, however, the 

Claimant disagrees. Contributory fault (or negligence) is based on a claimant being partly 

responsible for damage. The tribunal in Yukos v Russia71 pointed out that “the contribution 

must be material and significant” and the claimant must have failed to take reasonable 

steps to minimize its losses.72 

- In its bid proposal for Caeli Airways, the Claimant envisaged fleet renewal and route 

expansion. The Claimant also promised to sign leasing contracts for aircraft and secure 

Caeli Airways’ membership in Moon Alliance. The Claimant was able to make Caeli 

Airways a profitable airline within 3 short years of taking over, and by June 2011 

purchased and leased aircrafts were added to the fleet and Caeli Airways benefited from 

its cooperation with Moon Alliance members in terms of lounge access, terminals, IT 

platforms, check-in operations and code sharing.73 This shows that the conduct of the 

Claimant was only aimed at making the investment a success. 

-The tribunal in Burlington Resources v Ecuador74 held that two main factors need to be 

established to prove contributory fault: (i) a triggering factor; and (ii) a decisive factor. The 

Respondent claims that the Claimant did not make plans to mitigate its losses. However, 

from August 2011 to December 2013 Caeli Airways was able to capitalize on much larger 

demand both domestically and internationally. When its revenues declined in the fall and 

winter quarters the revenues made in summer and spring were able to protect the 

investment and keep it going.75 

 
71 Yukos Universal Limited (Isle of Man) v. The Russian Federation (PCA Case No. 2005-04/AA227) Award 18 
February 2020. 
72 n72 above. 
73 Statement of Uncontested Facts, para 27. 
74 Burlington Resources Inc. v. Republic of Ecuador (ICSID Case No. ARB/08/5) Decision on Reconsideration and 
Award 7 February 2017, para 572-580.  
 
75 n73 above, para 30. 



-The Claimant submits that its strategy for expansion might have contributed to the loss, 

however it was only to a small extent. Caeli Airways only began to experience major loss 

due to the Respondent’s unfair conduct through inter alia discriminatory actions, failure 

to provide the Vemma’s claims due process, and the State’s failure to correct its own 

judicial error. 

 

(B). Interest 

(83) Pre-award interest is granted to ensure full reparation. It acts as a way to compensate 

the successful party for being kept out of his or her money from the time of breach up 

until the date of the award. Pre-award interest thus serves as “a mechanism to ensure 

that the compensation awarded the claimant is appropriate in the circumstances”.76 

(84) The Claimant asks for interest as of the date of the violation. This is to ensure that it 

is compensated for the money it lost due to the misconduct of the Respondent. The 

Respondent’s breach of the FET standard through its discriminatory acts, denial of justice, 

denial of due process as well as frustrating the Claimant’s expectations warrant for such 

compensation. 

(85) The tribunal in Bernhard v Zimbabwe77 stated that “Pre-award interest should 

generally run from the date on which the breach occurred”. Those dates are, respectively: 

(a) The Investigation by the CCM -09 September 2016; 

(b) The Devaluation of Profits – 30 January 2018; 

(c) Exclusion from the Executive Order 9-2018 – 25 September 2018; 

(d) The Arbitral Award – 09 May 2020; and  

(e) Enforcement of the Tainted Award – 23 August 2020. 

(86) Furthermore, the Claimant submits that the type of interest rate applied should be 

compound interest. The Claimant relies on the decision made in Continents Causality v 

 
76 Bernhard von Pezold and others v Republic of Zimbabwe (ICSID Case No. ARB/10/15) Award 28 July 2015. 
77 n63 above.  



Argentina,78 in which it was held that “…simple interest cannot be relied upon to produce 

full reparation for a claimant’s loss occasioned by delayed payment”.  

(C). Legal and Arbitration costs 

(87) It has become a norm that the tribunal has discretion to determine the allocation of 

legal and arbitration costs in instances where the investment treaty does not expressly 

indicate the approach. In this instance, Article 9.21 of CEPTA which states “A tribunal 

may also award costs and attorney's fees in accordance with this Section and the 

applicable arbitration rules”, does not stipulate the approach that should be taken. This 

therefore grants the Tribunal discretion to decide. 

(88) The Claimant does not dispute that each party should bear its own legal expenses 

as indicated in Burlington v Ecuador.79 However, it submits that if this Tribunal finds that 

the Respondent’s actions contributed more to the damage suffered then it should be 

ordered to pay a larger percentage in arbitration costs. This because the Claimant has 

shown that firstly, this Tribunal has jurisdiction over this matter; secondly, that it has 

handled the investment as a commercial party and; thirdly, the Respondent’s actions have 

led to a breach in the FET standard as well as CEPTA. 

 

  

 
78 Continental Casualty Company v. Argentine Republic (ICSID Case No. ARB/03/9) Award 5 September 2008. 
79 Burlington Resources, Inc. v. Republic of Ecuador (ICSID Case No. ARB/08/5) Decision on Liability 14 December 
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                   Prayers for Relief   
 

 In light of the above, Vemma respectfully requests the Tribunal to:  

a. Find that the Respondent treated the Claimant’s investment unfairly and inequitably 

and thereby breached Chapter 9 of the CEPTA;  

 

b. Order Mekar to pay the Claimant 700 million (seven hundred million dollars) USD plus 

interest as of the date of the violation; and 

 

c. Order Mekar to reimburse the Claimant for all costs and expenses associated with this 

arbitration. 

 

 

 

 

 

 

 

 

 

 

 


