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PHASE ONE: JURISDICTION AND AMICUS SUBMISSION 

 

I. The Tribunal Has Jurisdiction in These Arbitral Proceedings Under Chapter 

9 Of The CEPTA  

A. Claimant made a covered investment under the CEPTA. 

1. Under Article 9.1 of the CEPTA, an investment refers to every asset that an investor 

owns or controls, directly or indirectly, that has the characteristics of an investment, 

including such characteristics as the commitment of capital or other resources, the 

expectation of gain or profit, or the assumption of risk.   

2. The Claimant’s investment in purchasing 85% of the stake in Caeli Airways 

constituted a valid investment under the CEPTA  

3. Further, Article 9 says that a covered investment is an investment in its territory by 

an investor of another Party in existence as of the date of entry into force of the 

CEPTA for those parties.   

4. Consequently, the claimant is an investor within the meaning of the CEPTA  

 

B. The Claimant is an investor under the BIT  

1. Under Article 1 of the BIT, an investor refers to an enterprise whether government 

owned or privately owned, incorporated or duly constituted in accordance with the 

applicable laws in that State, who makes the investment in the territory of the other 

State.   

2. The Claimant is a company incorporated under the laws of Bonooru and they 

purchased 85% of the stake in Caeli Airways in the Republic of Mekar. (Saluka v 

Czech Republic) 

3. Consequently, the claimant made an investment under the BIT  

 

C. It is inconsequential whether Vemma Holdings Inc. is a state-owned enterprise 

1. Under the 1994 Bonooru-Mekar BIT, an enterprise includes a government owned 

entity.  

2. Applying the Broches test, the Claimant in respect to the Caeli Airways investment 

did not act as an agent of the Bonooru Government nor discharge any governmental 
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functions in making its investment in the Republic of Mekar. The activities of 

Vemma Holdings in the Republic of Mekar were essentially commercial in nature. 

Therefore, the standard set out in BUCCG v Yemen has been met. 

 

II. THE NON-DISPUTING PARTY SUBMISSION OF CBFI SHOULD BE 

GRANTED AND THE SUBMSSION OF THE EXTERNAL ADVISORS TO 

CRPU SHOULD BE REJECTED  

A. Grant The Leave Sought for Filing the Amicus Submission by The Consortium of 

Bonoori Foreign Investors (CBFI) 

1. The subject matter of the case is appropriate for amicus submissions: The 

Subject matter of the proceedings involves matters of significant public 

interest  

2. The CBFI is suitable to act as Amici: The CBFI is particularly qualified to 

comment on the issue as it has a direct interest in the Arbitration  

3. The amicus submission filed by the Consortium of Bonoori Foreign 

Investors in these proceedings should be allowed because they have 

complied with the provisions of Procedure Order No. 1 of these 

proceedings Article 9.19 of the CEPTA, Article 41(3) of the ICSID 

Additional Facility Rules and with international law generally. 

4. Additionally, the submission will assist the tribunal in the determination of 

factual and legal issues 

5. The Submission addresses a matter with the scope of the dispute  

   

B. Reject The Submission by The Amici Curiae presented by the external advisers to 

Mekar’s Committee on Reform on Public Utilities (CRPU) 

1. The external advisors to the CRPU are not a suitable non-party to the 

proceedings to act as amicus curiae 

2. The submission by the Amici is outside the ratione materiae scope of 

the present dispute by introducing a new matter. The non-disputing party 

submission introduces the fact that the rights received by Vemma 

Holdings were procured by means of bribes paid to the chairperson of 

the Committee, Mr Dorian Umbridge. 
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C. Rejection of one Amicus Submission and acceptance of the other will not affect the equal 

treatment of the disputing parties  

1. A rejection of an amicus brief is not a breach of fair hearing because the third party was 

given the opportunity to submit an Amicus only on the condition that it meets the procedure 

of the tribunal (Suez v Argentina, Order on Amicus Republic para. 12)  

2. The Amicus Submission of the CBFI meets the requirements while the Amicus Submission 

of  the external advisors to CRPU does not.  

3. The CBFI is a nonparty to the dispute (Methanex Corporation v USA, Amicus Decision, 

para 30) 

 

 

PHASE TWO: FAIR AND EQUITABLE TREATMENT AND COMPENSATION 

CLAIM 

III. THE RESPONDENT HAS BREACHED ARTICLE 9.9 OF THE CEPTA 

A. The respondent made a representation to the claimant: these representations 

include laws passed to increase debt forgiveness, tax and fess deferrals, industry 

specific aid and fuel subsidies as well as the creation of the CCM to ‘boost 

investor confidence’ 

B. The respondent’s actions created legitimate expectation which Venma relied on 

(Waste Management v Mexico).  

C. The respondent frustrated the expectation of the claimant by instituting arbitrary 

and unreasonable measures.  

D. The investigations carried about by the CCM were unreasonable and failed to 

provide a stable, legal and business framework for Caeli Airways and Venma 

Holdings.  

E. The claimant suffered denial of justice in Mekarian Courts and Administrative 

proceedings. 

 

 

IV. THE CLAIMANT IS ENTITLED TO COMPENSATION STANDARD AT 

‘FAIR MARKET VALUE’ 

A. The Claimant seeks to be awarded damages or compensation for the injury 

caused as a result of Mekar’s Violation of its obligations under the CEPTA By 
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Virtue of its indirect expropriation of Caeli Airways (Metalclad v Mexico 

Award, para 103). Such compensation should ‘wipe out the consequences of the 

illegal act and the re-establish the situation which would have existed if the act 

had not been committed’ (Factory at Chorzow Case) 

B. The respondent by its unfair and discriminatory conduct caused the losses 

incurred by the claimant.  

C. The Actions of Mekar led to a significant depreciation of value of Caeli Airways. 

D.  Fair market value can be estimated in light if what Harthowne group was willing 

to pay Vemma did not contribute to the losses they suffered. Fair market Value 

is that which would have been paid by a willing buyer with reasonable 

knowledge of the facts. (CMS v Argentina, Award, para 402). The offer from 

Harthowne meets these criteria.  


