
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

THE 2021 FORRIGN DIRECT INVESTMENT INTERNATIONAL 

ARBITRATION MOOT COMPETITION 

VEMMA HOLDINGS INC. 

(Claimant) 

v. 

THE FEDERAL REPUBLIC OF MEKAR 

(Respondent) 

SKELETON BRIEF FOR CLAIMANT 

Alkhasawneh 



I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE. 

A. The current arbitration is between a national of Bonooru and Mekar. 

1. Vemma Inc. is a company incorporated in Bonooru, with its 62% share held 

by private entities. According to CEPTA 9.1, 9.16.2 and ICSID Additional Facility 

Rules, it naturally falls within the definition of “investor” and “national”. 

2. Even if Vemma is partially held by Bonooru, Broches test shall apply when 

deciding ICSID’s jurisdiction, which focuses on the conduct the specific investment 

rather than the identity and background of the Claimant. 

3. When judging whether the character of the conduct is commercial or 

governmental, the nature, rather than the purpose, of the conduct of the Claimant should 

be decisive. Even if the conduct has a governmental purpose, the ICSID’s jurisdiction 

is unaffected only if the conduct has a commercial nature. 

4. The operation of Caeli is purely commercial, which has no difference with any 

other airline corporation in Mekar. Even if Vemma has governmental purposes, it shall 

be defined as a national of Bonooru as long as its conducts in Mekar are naturally 

commercial.  

5. Consequently, ICSID has jurisdiction over the dispute. 

 



II. THE TRIBUNAL SHOULD GRANT LEAVE TO THE CONSORTIUM OF 

BONOORI FOREIGN INVESTORS(“CBFI”) AND REJECT THE EXTERNAL 

ADVISORS’ SUBMISSION  

According to the ICSID Arbitration (Additional Facility) Rules, the CEPTA and 

the UNCITRAL Rules on Transparency, the Tribunal has discretion to grant leave to 

non-Party submissions. However, the tribunal must comply with requirements of the 

afore mentioned rules, including significant interest of the petitioner, the submissions 

are within the scope of the dispute, and they provide assistance to the Tribunal. 

A. The tribunal should grant leave to the CBFI  

1. The CBFI has a financial interest.  

(1) Members of CBFI has a financial interest. The prohibition of cases 

brought by State-participated enterprises will severely influence free-

market competition pursued by Bonoori companies, as well as capital 

liquidity in the Great Narnian Region. Since CBFI collects membership 

fees from its members, it naturally shares such interest. 

2. The submission by the CBFI would assist the Tribunal. 

(1) Assistance related to the arbitral proceedings by bringing a perspective, 

particular knowledge or insight that is different from that of the disputing 

parties. 

(2) The information illustrates that the state-owned enterprises are not 

controlled by the state from the perspective of Bonoori's domestic 

companies, which provides a new angle for the Tribunal on the issue of 

jurisdiction. 

(3) Public interest factor of a non-party submission could assist the tribunal 

make more justified decisions. The CBFI submission has a public interest. 

(i) The arbitration affects the judicial system and the flow of capital that 

investors in the entire Narnia region rely on. 



(ii) The CBFI represents other investors who are affected by the 

arbitration but have not voice. 

(4) The arbitration is related to the mobility stipulated in Bonoori constitution, 

affects the aviation industry between Bonoori and Mekar, concerns 

millions of people, and involves human rights issues. 

3. CBFI’s independence is not influenced by the relationship between its 

 members. 

(1) The CBFI has not received any financial support from any organization 

with direct or indirect economic ties before. 

(2) Advising Vemma on funding strategies by Lapras Legal Capital does not 

affect the independence of CBFI. 

B. The tribunal should reject the external advisors  

1.It does not meet the requirements “a matter within the scope of the dispute”.  

Mekar's corruption affects the legitimacy of investment, which has mentioned by 

both sides. It is a new issue beyond the scope of the dispute. 

 



III. RESPONDENT BREACHED ARTICLE 9.9 OF CEPTA. 

A. Respondent has violated Claimant’s legitimate expectations 

1. According to 9.9.3 of CEPTA, legitimate expectations of investors shall be 

protected. To qualify as legitimate, the investor’s expectations must be based 

on assurances and legal frameworks that have been adopted precisely to attract 

foreign investors and encourage their investments. 

2. Mekar gave assurances and adopted legal frameworks precisely to induce 

investment. It enacted amendments to expand the scope of permissible 

infusions, legislated Restrictive Trade Practice Act in 2009 to inspire investor 

confidence and marketed Caeli’s core assets to potential bidders. 

3. The Chairperson of the Mekar’s Committee on Reform of Public Utilities 

strongly supported Vemma as the final investor. When Vemma promised to 

secure Caeli’s membership in the Moon Alliance, the CCM noted that it would 

offer and improve services instead of opposing it. 

4. Against these assurances, Mekar took unexpected and detrimental measures 

on Caeli, including two investigations, imposition of airfare caps, rejection to 

grant Caeli subsidies and enforcement of an award that had been set aside. 

B. The acts of Respondent violated CEPTA 9.9.2 

1. According to 9.9.2 of CEPTA, Respondent shall grant fair and equitable 

treatment to the Claimant, including prohibition of denial of justice, breach of 

due process, arbitrary or discriminatory acts and abusing treatment. 

2. Denial of justice includes excessive length of proceedings and irrational 

outcome going beyond mere misapplication of the law in this problem. 

(1) "Unreasonable delay to rule on a dispute may amount to a denial of 

justice." After spending nearly two years concluding CCM’s First 

investigation, a judicial review sought by Caeli was not complex for 

Mekar. However, when Caeli’s urgent claim was registered in March 2018, 



a hearing was scheduled after more than a year, thus constituting an 

unreasonable delay. 

(2) Enforcement of the invalid Sinnoh award by Mekar “seriously undermine 

finality and produce conflicting judgements”. In Bahgat v. Egypt, denial 

of justice covers the actions the trial itself. Mekar’s trial only stated the 

facts as reasons for the decision, with a wilful disregard of any obligation 

to provide reasonable due diligence in the application of the Commercial 

Arbitration Act. 

3. Arbitrariness is a willful disregard of due process of law. The CCM opened 

the First investigation when Caeli enjoyed only 43% market share in Mekar, 

while the 2009 Act required a market share greater than 50%, without any 

compelling reason to exercise its rarely used discretion, causing a breach of 

due process. Also, the CCM opened its Second Investigation without 

formulating a specific reason, thus is arbitrary and lacking transparency. 

4. Discrimination means different treatment from similar cases without 

legitimate reason. While almost all foreign airlines suffering a loss received 

subsidies under Executive Order 9-2018, Caeli was denied subsidy without 

any justifiable reason. Therefore, Mekar arbitrarily discriminated against 

Vemma. 

5. Necessity may not be invoked to preclude the wrongfulness unless the 

wrongful conduct is the only way to safeguard the essential interest against 

direct and imminent peril. Mekar’s economic crisis did not result in total 

economic and social collapse. In conclusion, Mekar violated CEPTA 9.9 and 

cannot preclude its wrongfulness. 

 



IV. IF THE RESPONDENT HAS VIOLATED CEPTA 9.9, FAIR MARKET 

VALUE(FMV) THEN BECOMES THE APPROPRIATE COMPENSATION 

STANDARD. 

A. FMV should be the appropriate compensation standard 

1. Mekar has provided Arrakis investors with compensation equivalent to the 

FMV of the investment, thus Claimant should enjoy the same treatment under 

the Most Favored Nation Treatment clause in CEPTA 9.7. The compensation 

standard relates to Respondent’s substantial obligation. In CME v Czech, FMV 

was applied through the most favored nation treatment clause. 

2. In any event, FMV is appropriate standard for breaches other than 

expropriation if their effect results in important long-term losses. Vemma was 

forced to sell its investment and thus has no further chance to recover its 

operation in Caeli, constituting long-term losses. 

3. The legal definition of “market value” and FMV has no difference, both 

referring to the price of the investment a willing party would pay in a free 

market.  

B. USD 700 million is the appropriate amount of compensation 

Vemma estimates the fair market value of its investment in Mekar to be USD 1.1 

billion. Vemma has received only USD 400 million from Mekar upon the coerced sale 

of its assets. 

C. The aforementioned damages were caused by the Respondent. 

1. The CCM fine of MON 350 million on the Claimant should be restituted in 

full. The Hawthorne Group offered USD 600 million to purchase Vemma’s 

shares, whereas Mekar Airservices only paid USD 400 million, causing a loss 

of USD 200 million. 

2. The decline of Caeli’s value from USD 1.1 billion to USD 600 million was 

caused by Respondent’s wrongful acts. With the Mekari MON rapidly 



declining in value, Caeli Airways was still required to maintain the 

unreasonable airfare caps and forced to sell tickets in MON. In 2017, Caeli 

was further refused subsidies arbitrarily and illegally. These restrictions 

worsened Vemma’s economic position in crisis. 

D. The Claimant did not contribute to its losses. 

1. Caeli offered prices below competitors to allow more Mekari citizens to afford 

air travel, which brought social benefits to both countries. 

2. Facts have demonstrated the Claimant’s prospects for success in Mekar. 

Caeli’s business judgement should be respected, and the oil price rise and the 

economic crisis in Mekar were unexpected. 
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