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I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE

1. Jurisdiction Rationae Personae
a. During the time Vemma invested in Mekar, Vemma was still a

private entity operating for profits and bringing huge benefits for
Mekar [Paragraph 10 of Statement of uncontested facts]

b. Vemma falls within the definition of investor under Article 9.1 of
CEPTA.

2. Jurisdiction Rationae Materiae
Vemma's investment meets all of conditions under Article 9.1 CEPTA

3. Mekar's jurisdictional objections are without merit:

Even Vemma is a state-owned enterprise at present, it does not affect the
claimant's right to submit this dispute to the Tribunal:
a. There are no provisions of CEPTA and the ICSID Additional Facility

Rules stipulating that a state-owned enterprise cannot be a covered
investor and a disputing party.

b. Vemma supposed that Broches test should be applied in this case.
[Ceskoslovenska Ochodni Banka (CSOB) v. Slovak Republic]

i. Vemma's investment is completely commercial in nature and
purpose [Statement of uncontested facts]

ii. The evidence presented by the respondent to prove that Vemma
performed government functions are without valid grounds
[Statement of uncontested facts]

II. RESPONDENT HAS BREACHED ITS OBLIGATION TO
PROVIDE FAIR AND EQUITABLE TREATMENT TO
CLAIMANT’S INVESTMENT, THEREFORE, BREACHED THE
ART. 9.9 OF CEPTA

A. Respondent had discriminated against Claimant's investment
under Art. 9.9.2.c of CEPTA

1. The CCM’s investigations, including its result, are discriminatory
conduct

a. The CCM does not have the authority to initiate the first investigation
because:
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i. Caeli Airways’ behaviour did not meet all the circumstances
which is specified in paragraph (2) of Chapter III of the
Monopoly and Restrictive Trade Practice Act.

ii. The CCM did not rely on a specific legal basis to combine the
market share of Caeli Airways and Royal Narnian to legitimize
the investigation.

iii. The CCM has not investigated any other airlines alliance
members active in Mekar, alone or in combination [Statement of
uncontested facts, paragraph 36].

b. The second investigation is also a manifestation of discrimination
conduct:

i. CCM did not consider whether a direct competitor presented
sufficient evidence before conducting the second investigation
[paragraph (2)(c) of Chapter III of the Monopoly and Restrictive
Trade Practice Act].

ii. Caeli Airways' competitor only made allegation without
sufficient evidence [Statement of uncontested facts, paragraph
38].

2. Respondent has treated Claimant’s investment discriminatory in
providing subsidies under Executive Order 9-2018

a. Caeli Airways’ application for subsidies under this Order was rejected
by the Secretary of Civil Aviation, who did not indicate the reasons
for the dismissal [Statement of uncontested facts, paragraph 46]

b. Caeli is eligible for subsidies under the Executive Order 9-2018.

c. Other foreign airlines in Mekar received subsidies under this program
despite having received greater subsidies from their home
jurisdictions [Statement of uncontested facts, paragraph 46]

B. Respondent’s measures constitute of fundamental breach of due
process under Art. 9.9.2.b of CEPTA

1. Respondent’s measures constitute of fundamental breach of due
process in the administration proceedings

a. In September 2016, Caeli emphasized the need to raise the interim
airfare caps because of rising inflation. However, the CCM were late
in processing Caeli's claim, leading to heavy losses that Caeli
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subsequently suffered. [Statement of uncontested facts, paragraph 43;
Robert Azinian, Kenneth Davitian, & Ellen Baca v. The United
Mexican States]

b. Although Caeli's claim against CCM was registered on March 27,
2018, it was not until April 2019 that a hearing on interim measures
was scheduled. This act, however, is a refusal to hear a claim by
subjecting it to “undue delay” [Statement of uncontested facts,
paragraph 44; Mohammad Ammar Al-Bahloul v. The Republic of
Tajikistan]

2. Respondent’s measures constitute of fundamental breach of due
process in the judicial proceedings

a. Dispute over the validity of Hawthorne Group's offer was
unequivocally resolved by an arbitrator (Mr. Rett Eichel Cavannaugh)
who allegedly accepted a bribe from Mekar [Statement of uncontested
facts, paragraph 60; 14 June 2020 Centre for Integrity in Legal
Services Report]

b. The Mekari court still enforced the 9 May 2020 award even if it is set
aside by the Supreme Arbitrazh Court of Sinnograd [Statement of
uncontested facts, paragraph 61]

III. THE RESPONDENT’S LIABILITY AS TO COMPENSATE
THE DAMAGES OF CLAIMANT

1. Due to the cumulative nature of the breaches, Claimant was unable to
operate investments efficiently, and thus, affects overall profits.

2. The reparation for violations of the fair and equitable treatment
standard should be “full reparation” for the loss suffered by the
investor [PCIJ Chorzow Factory case].

3. Respondent should be awarded the difference between the fair market
value of the investment and the residual value of the investment
following the wrongful State acts [CMS Gas Transmission Company
v. The Argentine Republic].
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