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PROCEDURAL ISSUES 

I. JURISDICTION 

A) THE TRIBUNAL HAS JURISDICTION RATIONE MATERIAE. 

We submit that this Tribunal has jurisdiction ratione materiae as the transaction between the 

parties is an investment and meets the requirements under Article 2 of the Additional Facility 

Rules and Article 9.1 of the Bonooru-Mekar Comprehensive Economic Partnership and Trade 

Agreement (CEPTA).1 

 

In proving existence of an investment, we rely on the Salini Test as applied in the case of MHS, 2 

which looks into:  

1. Contribution of the enterprise  

2. Duration of the commitment  

3. Assumption of risk  

4. Expectation of profit 

 

Buying shares in an enterprise amounts to contribution as was stated in Limited Liability Amto.3 

In the matter before this tribunal the Claimant purchased an 85% stake in Caeli therefore meeting 

the contribution requirement. 

 

The minimum duration for a commitment to qualify as an investment is 2-3 years as stated by the 

tribunal in Salini.4 The commitment in question lasted for 9 years (2011-2020) hence the second 

requirement is met. 

 

Investment risks relate to situations where investors are uncertain about return on their investment 

as was seen in Romak.5 In the present case the Claimant assumed this risk by investing in an airline 

whose cost and returns could not be determined with certainty at the onset of the transaction.   

 

 
1 Article 2 Additional Facility Rules (1978). Article 9.1, CEPTA (2014). 
2 Salini v Morocco, ICSID, Decision on Jurisdiction (2001). 
3 Limited Liability Amto v Ukraine, SCC, Final Award (2008). 
4 Salini v Morocco (2001). 
5 Romak v Uzbekistan, PCA, Award (2009). 
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Based on the foregoing the tribunal should find that the matter before it relates to an investment 

and the ratione materiae requirement is met. 

 

B) THE TRIBUNAL HAS JURISDICTION RATIONE PERSONAE 

The Claimant submits that the ratione personae requirement has been met as they did not act as 

an agent of their state. 

 

Article 2 of the Additional Facility Rules provides for disputes between a state and the national of 

another state, defined in Article 25(2) to be either a natural or juridical person.6 

 

The Claimant has satisfied the test of incorporation as applied in Rumeli,7 which looks into the 

laws the enterprise is established under and its seat to determine its nationality. Vemma Holdings 

Inc. is established under the laws of Bonooru, having its headquarters in Bonooru hence is a foreign 

national. The respondent, however, contend the Claimants’ standing claiming that they acted as an 

agent of their state.  

 

We submit that the tribunal in CSOB,8 stated that State Owned Enterprises (SOEs) are not 

precluded from this tribunal unless they act as an agent of their state or discharge essentially 

governmental functions. According to BUCG,9 the assessment ought to be limited to the ‘fact 

specific context’ and the tribunal should look into the Claimants’ action in relation to Caeli 

Airways. 

 

We submit that the Claimant did not act as an agent of their state as the mere fact that actions of 

SOEs are important to national interests does not prove agency as seen in Hamester.10 Their 

participation in the Horizon 2020 Scheme cannot be indicative of agency. Moreover, the tribunal 

 
6 Article 2, Additional Facility Rules (1978). See also Article 25, ICSID Convention (1965). See also Article 9.1, 

CEPTA (2014). 
7 Rumeli Telkom, Teslim Mobil v Kazakhstan, ICSID, Award (2008). 
8 CSOB v Slovakia, ICSID, Jurisdiction decision (1999). 
9 BUCG v Yemen, Jurisdiction decision (2017). 
10 Hamester v Ghana, ICSID, Award (2010). 
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in EBO Invest stated that there needs to be proof of direct control that would convert the enterprise 

into a de facto organ of the state hence ownership of the enterprise cannot prove agency.11 

 

Following the above arguments the tribunal has jurisdiction as both ratione materiae and personae 

have been met. 

 

II. AMICUS CURIAE 

Article 9.19(3) of the CEPTA and Article 41 of the Arbitration Rules, 2006 provide the 

admissibility requirements and states that the tribunal should grant leave where submissions will 

assist it to make decisions on the arguments of the disputing parties.12 

 

C) THE TRIBUNAL SHOULD DENY LEAVE TO THE EXTERNAL ADVISORS TO 

THE COMMITTEE ON REFORM OF PUBLIC UTILITIES (CRPU) 

We submit that the tribunal should deny leave to the external advisors as they address matters 

outside the scope of dispute. 

 

The tribunal in Apotex,13 was of the opinion that submitting arguments beyond the limits set by 

the parties could be grounds for denial of leave. 

 

The external advisors seek to address matters around ratione legis which are outside the issues the 

parties agreed to address before this tribunal. 

 

The tribunal should therefore deny leave to the external advisors as they address matters outside 

the scope of dispute.  

 

D) THE TRIBUNAL SHOULD GRANT LEAVE TO THE CONSORTIUM OF 

BONOORI FOREIGN INVESTORS (CBFI) 

We submit that the tribunal should grant leave to the CBFI as they offer the tribunal a different 

perspective from the parties.  

 
11 EBO Invest and Others v Latvia, ICSID, Award (2020). 
12 Article 9.19(3), CEPTA (2014). See also Article 41, Arbitration Rules (2006). 
13 Apotex v USA, ICSID, Procedural Order 5 (2013). 
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According to the reasoning of the tribunal in the case of Philip Morris,14the fact that submissions 

appear similar does not mean that the perspective offered is the same. The petitioners seek to make 

submissions with regard to the admissibility of SOEs before ICSID Tribunals and pay particular 

attention to the legal framework within which such enterprises operate in the state of Bonooru 

which neither party addressed before this tribunal. 

 

Additionally, the test is not whether or not the submissions are determinative or persuasive but that 

they will offer the tribunal assistance as was stated by the tribunal in the case of Talini.15 

 

For these reasons the tribunal should grant leave to the CBFI. 

 

MERITS 

III. THE RESPONDENT BREACHED ARTICLE 9.9 OF THE CEPTA 

 

E) RESPONDENT VIOLATED THE CLAIMANTS’ EXPECTATION OF 

REGULATORY STABILITY 

We submit that Article 9.9 (3) provides that legitimate expectations arise from specific 

representations made to an investor to induce a covered investment.16 

 

The Claimant submits that according to the tribunal in CMS, 17the law can give rise to a legitimate 

expectation as long as the legislative act was enacted: 

1. To draw finances to a specific field of interest to the state and 

2. Provided clear and enforceable rights to individuals interested in that field  

 

The Monopoly and Restrictive Trade Practice Act (MRTPA) whose provisions are specific was 

revised to inspire investor confidence giving rise to a legitimate expectation of regulatory stability. 

 

 
14 Philip Morris v Uruguay, ICSID, Procedural order 4 (2015). 
15 Talini v Estonia, ICSID, Decision on application to intervene (2018). 
16 Article 9.9, CEPTA (2014). 
17 CMS Gas Transmission Company v The Republic of Argentina, ICSID, Award (2005). 
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The respondent violated this legitimate expectation by irregularly investigating Caeli Airways 

despite it having a lower market share than the required standard set in the MRTPA.18  

 

Owing to the above the tribunal should find that the Claimants’ legitimate expectation was 

violated. 

 

F) RESPONDENT ACTED IN A DISCRIMINATORY MANNER CONTRARY TO 

ARTICLE 9.9 (2) OF THE CEPTA 

We submit that the respondent discriminated against the Claimants’ investment.  

 

According to the tribunal in Saluka,19 conduct is discriminatory if similar cases are treated 

differently without reasonable justification.  

 

The refusal to grant Caeli Airways subsidies provided under the Executive Order 9 of 2018 was 

discriminatory since all other airline companies received subsidies apart from Caeli Airways and 

Larry Airways which were owned in large parts by foreign investors.20 

 

Caeli Airways was denied subsidies on the basis that Vemma Holding had received subsidies from 

Bonooru, the home state. This reasoning is not sufficient because other companies such as Star 

Wings and Jet-Green which had received greater subsidies from their home state compared to Caeli 

Airways were granted these subsidies.21  

 

Because of the above reasons we pray the tribunal finds that the respondents' decisions were 

discriminatory. 

 

G) RESPONDENT WAS MANIFESTLY ARBITRARY IN DECISION-MAKING 

CONTRARY TO ARTICLE 9.9 (2) C) OF THE CEPTA. 

 
18 Uncontested Facts, Paragraph 36. 
19 Saluka v The Czech Republic, UNCITRAL, Partial Award (2006). 
20 Uncontested Facts, Paragraph 46. 
21 Uncontested Facts, Paragraph 46. 
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In determining whether conduct is arbitrary, the arbitral tribunal in EDF, 22 outlined arbitrary 

conduct to be either of the following:, 

1. Measures that inflicts damages on an investor without serving any legitimate purpose. 

2. Measures not based on legal standard but on discretion, prejudice or personal preference. 

3. Measures taken for reasons that are different from those put forward by the decision maker. 

4. Measures taken in willful disregard of due process and proper procedure.  

 

We submit that the measures taken did not serve a legitimate purpose. The continued imposition 

of airfare caps did not serve a legitimate purpose as the intended purpose of the airfare caps was 

to stop Caeli from earning any supra competitive profits.23 This purpose lapsed when the economic 

crisis ensued and the Claimant was not earning any supra competitive profits let alone any profits 

yet they were still imposed. 

 

Additionally, the Claimant submits that CCM’s investigation was based on prejudice and personal 

preference stemming from Vemma’s association with the Moon Alliance contrary to requirement 

to be based on a legal standard.24  

In light of the arguments advanced, the tribunals should find that the respondent acted arbitrarily. 

 

DAMAGES 

IV. THE APPROPRIATE COMPENSATION STANDARD SHOULD BE THE 

FAIR MARKET VALUE STANDARD  

The Claimant submits that due to the FET violations their investment suffered immense loss and 

necessitated an eventual resale. Despite this, the price offered by the respondent did not match the 

investment's value. 

The fair market value standard is appropriate considering Article 13 of the 2006 Arrakis-Mekar 

BIT which provides for fair market value compensation as the appropriate standard.25 Due to the 

 
22 EDF Services Limited v Romania, ICSID, Award (2009). 
23 Uncontested Facts, Paragraph 37. 
24 Uncontested Facts, Paragraph 36. 
25 Article 13 Arrakis-Mekar BIT (2006). 
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presence of the most favoured nation clause under Article 9.7 of the CEPTA, the same treatment 

should be accorded to the Claimant.26 

We submit that the Respondent should offer full compensation calculated using the fair market 

value standard which amounts to 1.1 Billion USD.27 

Therefore, this tribunal should find that the Claimant is entitled to compensation and the 

respondent should pay them 700 Million USD being the difference. 

 

 

  

 

 

 
26 Article 9.7 CEPTA (2014). 
27 Procedural Order No 3, Paragraph 16. 


