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v 
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SUBJECT AND TERRITORIAL JURISDICTION OF THE TRIBUNAL UNDER ARTICLE 9 OF 

THE CEPTA AND THE ICSID ADDITIONAL FACILITY RULES 

 

1. Establishing the Tribunal's sufficient jurisdiction is a top priority that must be addressed 

immediately. As the economy has become more globalized, countries have begun to 

engage in Foreign Direct Investment (FDI), necessitating the development of laws and 

tribunals to protect their interests and resolve any disputes that may emerge. The ICSID's 

jurisdiction stems from the need to define what constitutes an "investment" and "investor 

nationality," as well as whether an "investor-State dispute" exists. 

2. Article 25 (1) of the ICSID Convention provides that; 

“The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an 

investment, between a Contracting State (or any constituent subdivision or agency of a 

Contracting State designated to the Centre by that State) and a national of another 

Contracting State, which the parties to the dispute consent in writing to submit to the 

Centre. When the parties have given their consent, no party may withdraw its consent 

unilaterally”. 

3. The claimant’s application to the Tribunal will thus provide an answer to the following 

questions: 

a) Whether the claimant under Article 9 of the CEPTA can be qualified as an 

“investor” (jurisdiction ratione personae)? 

b) Whether the claimant had an “investment” into Caeli Airways? 

c) Whether there is an “investor-State dispute” (jurisdiction ratione materiae)? 
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JURISDICTION RATIONE PERSONAE 

4. Article 9 of the CEPTA defines as investor as; 

“a natural person with the nationality of a Party or an enterprise with the nationality of a Party 

or seated in the territory of a Party that seeks to make, is making or has made an investment 

in the territory of the other Party;  

For the purposes of this definition, an enterprise of a Party is: 

(a) an enterprise that is constituted or organised under the laws of that Party and has 

substantial business activities in the territory of that Party; or 

(b) an enterprise that is constituted or organised under the laws of that Party and is directly or 

indirectly owned or controlled by a natural person of that Party or by an enterprise mentioned 

under paragraph (a); 

Returns means all amounts yielded by an investment or reinvestment, including profits, 

royalties and interest or other fees and payments in kind”.1 

5. This definition is also espoused in the Cambridge dictionary.2 Article 9 of the CEPTA and 

Article 1 of the BONOORU-MEKAR BIT, sets out two requirements to be met for one to 

be classified as an investor. The first hurdle to be met is whether the entity in question is 

a “natural person” or an “enterprise” and the second threshold is that “they” should 

possess “citizenship of or permanently residing in one State in accordance with its laws, 

or any enterprise incorporated or duly constituted in accordance with applicable laws in 

that State, who makes the investment in the territory of the other State”. Otherwise 

commonly referred to as JURISDICTION RATIONE PERSONAE requirement. 

6. The claimant Vemma Holdings Incorporated is a company registered under the laws of 

The Commonwealth of Bonooru in accordance with Article 70 of the Constitution Act, 

1947.3 Article 9 provides that an “investor” can take the form of an actual person or in the 

form of an enterprise which when explained under subsection a and b is simply translated 

 
1 2014 BONOORU - MEKAR CEPTA pg.73. 
2 https://dictionary.cambridge.org/dictionary/english/investor: “a person who puts money into something in order to make a profit or get an 

advantage”. 
3 Annex IV, Memorandum of Association of Vemma Holdings Inc. para 3h; Article 70 of Constitution Act, 1947: 
Mobility Rights 

Recognizing the unique geography of Bonooru - 

(1) Every citizen of Bonooru has the right to enter, remain in, and leave its territory; 
(2) Bonooru shall ensure that every citizen is guaranteed travel to and from its many islands; 

(3) Section 70 is subject to limitations that are minimally impairing and justified in a free society. 

https://dictionary.cambridge.org/dictionary/english/investor
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to be a juristic person developed under the laws of one of the contracting parties to  a 

Bilateral Investment Treaty (B.I.T), in this case the 1994 BONOORU-MEKAR BIT.4  

7. The American precedence in Bank of Augusta v Earle5 the courts accepted the doctrine 

that, a juristic person is domestic in the state by which it was created. The ICSID has 

followed a similar standpoint as alluded to in the decision in Tokios Tokeles v. Ukraine6 

where the tribunal concluded that “the state of incorporation, not the nationality of the 

controlling shareholders or siege social, defines “investors”. The mere fact that Vemma 

Holdings Inc. is a juristic person incorporated under the laws of Bonooru satisfies it to be 

classified as an investor under the definition espoused in Article 9.  

DEFINITION OF AN “INVESTMENT” 

8. There is no explicit definition of “investment” in the ICSID Convention thus much emphasis 

should be placed on the B.I.T, CEPTA and other secondary sources. The definition clause 

of the Bonooru-Mekar CEPTA defines an investment as “every asset that an investor owns 

or controls, directly or indirectly, that has the characteristics of an investment, including 

such characteristics as the commitment of capital or other resources, the expectation of 

gain or profit, or the assumption of risk”. Article 9 goes on further to explain that an 

investment may take the form of an enterprise; shares, stock, and other forms of equity 

participation in an enterprise; bonds, debentures, other debt instruments and loans; 

futures just to mention but a few. 7 

9. The Fedax Tribunal, for example, relied heavily on Schreuer's scholarly work and 

characterized investment as follows: 

 “Investment, according to the doctrine, entails contributions, a specified period of contract 

performance, and participation in the transaction's risks. When reading the preamble to the 

Convention, one might consider the contribution to the economic development of the host 

State as an additional condition”.8 

 
4 1994 BONOORU-MEKAR BIT: For the purpose of this Agreement:  
(a) “enterprise” means any entity constituted or organized under applicable law, whether for profit  

or not, whether privately-owned or government-owned, including any corporation, trust,  

partnership, sole proprietorship, joint venture, or other association; and a branch of any such entity;  
(d) “investor” means a natural person possessing the citizenship of or permanently residing in one  

State in accordance with its laws, or any enterprise incorporated or duly constituted in accordance with applicable laws in that State, who makes 

the investment in the territory of the other State; 
5 Bank of Augusta v Earle 38 U.S. 519 (1839). 
6 Tokios Tokelés v. Ukraine, ICSID Case No. ARB/02/18. 
7 2014 BONOORU - MEKAR CEPTA 
8  Felix O. Okpe. “The Definition of Investment and The ICSID Convention: Matters Arising Under the Nigerian Investment Promotion Act And 

International Investment Law” pg 145 (2017). 
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10. The ICSID favours an avenue of applying the narrow definition of an “investment” through 

applying the terms in a BIT. The 1994 Bonoooru-Mekar BIT also purports the same 

standpoint as that of the CEPTA. 

11. The next point of call would thus be to determine what form of investment Vemma takes 

shape in. Paragraph 23 of the Statement of Uncontested facts provides a lucid account of 

the kind of “investment” Vemma was putting in.  Vemma Holdings' bid plan included fleet 

renewal and growth, as well as additional routes. Vemma also pledged to achieve Caeli 

Airways' membership in the Moon Alliance and arrange favorable lease contracts for 

Boeing 737 aircraft which in turn resulted in the company’s tender valued at 800 million 

USD was accepted on 5 January 20119 as well as acquiring an 85% stake in Caeli Airways 

which translates to 170 000 ordinary shares and the airline’s participation in the Moon 

Alliance on 5 March 2011. 

12. If read together with Schreuer's scholarly work, Vemma’s act of acquiring the 85% stake 

in Caeli Airways, revamping its fleet among other things does qualify into the scope of an 

“investment” under that test. 

JURISDICTION RATIONE MATERIAE 

13. The concept of jurisdiction ratione materiae is put to asunder into two main categories that 

is; whether there is a legal dispute? and whether the dispute does arise from the 

investment. Both components are going to be dealt with in the ensuing paragraphs. 

a) The concept of a legal dispute 

14. Following the doctrine of stare decisis it is incumbent upon this Tribunal to pay homage to 

the principle set out in the Mavrommatis Palestine Concessions 10case which has been a 

point of reference in many ICSID’s arbitrations in defining the concept of legal dispute. 

The coram judice in Mavrommatis Palestine Concessions held that “a dispute is a 

disagreement on a point of law or fact, a conflict of legal views or of interests between two 

persons”.11 

15. Article 25 of the ICSID Convention goes further to detail what is excluded from the term 

“legal”. The provision states that any matter falling into the ambit of a political moral or 

commercial dispute is not encapsulated in the broad definition of a legal dispute.  

16. In the Notice of Arbitration12 by the Claimant, they provide a detailed account of how the 

Respondent violated Article 9.9 of the CEPTA which is the “Minimum Standard of 

Treatment” clause resulting in Vemma’s investment haemorrhaging money. 

 
9 Statement of Uncontested Facts para 24. 
10 Mavrommatis Palestine Concessions, Judgment No.2, 1994 P. C.I.J., Series A, No. 2. 
11 Mavrommatis Palestine Concessions, p.11. 
12 Notice of Arbitration, pg.3. 
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17. It should be borne in mind that the CEPTA is a contract and by definition, a contract is a 

binding agreement between two or more parties with serious intent to create legal 

obligations.13 

18. The provision in Article 9.9 is thus a contractual obligation legally binding between these 

parties and any such alleged violated will consequently amount to a legal dispute.  

19. As stated earlier that parties that engage in an F.D.I seek to have their investments interest 

protected by the Bilateral treaties that they sign, it would thus be an amputation of justice 

and a spit on the face to the principle of pacta sunt servanda if such protection is not 

afforded. 

20. Article 9.9 created a law which both parties are not of ad idem to its interpretation making 

this submission fall into the jurisdiction of the ICSID.  

b) Does the dispute arise from the investment? 

21. The general principle for this particular submission is summated in Suez v. The Argentine 

Republic where the Tribunal concluded that the legal issue would "directly" emerge out of 

an investment where there is a nexus between the investment and the conflict. 14 

22. Under this requirement, the legal issue which is the violation of Article 9.9 needs to pass 

the litmus test to prove that it stemmed from the said investment. 

23. As alluded to in the earlier paragraphs that indeed there was an investment made by the 

Claimant into Caeli Airways, the “Minimum Standard of Treatment” clause main function 

was to ensure that Vemma’s investments were protected thus placing an obligation of fair 

and equitable treatment. 

24. Simply put, if there was no investment, there would be no need for the “Minimum Standard 

of Treatment” clause which is the area of contention in this case hence the dispute. 

25. This evidently does prove that the dispute on Article 9.9 of the CEPTA is directly related 

to Vemma’s investment.  

CONCLUSION 

26. In conclusion, the above analysis has managed to answer the three main questions posed 

at the beginning of this submission which where Whether the claimant under Article 9 of 

the CEPTA can be qualified as an “investor” (jurisdiction ratione personae), whether the 

claimant had an “investment” into Caeli Airways? and whether there is an “investor-State 

dispute” (jurisdiction ratione materiae)? 

 
13 https://www.law.cornell.edu/wex/contract.  
14 R. Pirozzi, The ICSID Jurisdiction: An Issue Already Solved or A Question Still Open, (2012) 16 VJ pg.63. 

https://www.law.cornell.edu/wex/contract
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27. These were all sufficiently answered in the affirmative, thus proving without a shadow of 

a doubt that this tribunal indeed possesses the jurisdiction to adjudicate this dispute. 

 

THE TRIBUNAL HAS JURISDICTION OVER THE CLAIMANT’S AMICUS CURIAE 

APPLICATION IN THE ARBITRATION DISPUTE BETWEEN VEMMA HOLDINGS AND THE 

REPUBLIC OF MEKAR. 

A) The jurisdiction of the tribunal is established under the ICSID Rules 

 

1. The Tribunal has discretion to either grant leave to the applicant to submit an amicus 

curiae brief or reject the application. The Arbitral tribunal considers whether the applicant 

fulfils the criteria set out under the rules15 as follows; 

a) The non-disputing party submissions would assist the Tribunal in determination of a 

factual or legal issue related to the proceedings by bringing a perspective, particular 

knowledge or insight that is different from that of the disputing parties. 

b) The non-disputing party submission would address a matter within the scope of the 

dispute. 

c) The non-disputing party has a significant interest in the proceedings.  

The issue of amicus participation under the newly introduced Rule 37(2) of the ICSID Rules grants 

the tribunal discretion to allow third party submission briefs.16 Both the ICSID Rules and the 

Arbitral tribunal’s precedent affirm that the tribunal has jurisdiction over the amicus application. 

MERITS 

I) CBFI introduces a perspective, particular knowledge and insight that is different from that 

of the disputing parties 

The amicus applicant, Consortium of Bonoori Foreign Investors (CBFI), is a non-profit industry 

association that represents Bonoori investors investing in the Greater Narnian region and 

internationally. The CBFI is the national leader in public policy advocacy on national and 

international business issues and is focused on fostering a strong, competitive economic 

environment that facilitates growth and development of Bonooru as well as the Greater Narnian 

region17.  

CBFI possesses a wealth of knowledge and understanding of the business environment in the 

Greater Narnia region and particularly in the state of Mekar. Members of the Consortium include 

businesses of all sizes, in all sectors of the economy. CBFI, with its diverse investors, understands 

best the impact of uncertainty on access to capital in Greater Narnia, the aviation industry and 

the existing corporate framework.   

II) CBFI has a significant interest in the proceedings 

 
15 Article 41(3) of the ICSID Additional Facility Rules 
16 Biwater Gauff (Tanzania) Ltd v United Republic of Tanzania [ICSID Case No. ARB/05/22] 
17 Procedure Order 1 [line 505] 
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In 2014, CBFI members cumulatively invested USD 59 billion in the Greater Narnian region18. 

This is a substantial amount in investment that is likely to be affected by the decision of the tribunal 

in the resolution of the conflict between Vemma Holdings and Mekar. 

As national leaders in public policy advocacy, CBFI further has an interest in the proceedings 

which potential may result in a decision that drastically shifts the public policy in investment 

matters.  

III)  Public Interest  

Whereas arbitration is traditionally a largely confidential and private dispute resolution 

mechanism, the involvement of a state in the investment context can led to arbitral decisions that 

affect a significantly broader range of actors than the two parties to the dispute.19 The arbitrator, 

in granting the amicus submission of CBFI, ought to consider, acknowledge, and accommodate 

for the impact of the investor-state arbitration on broader public policy and third party interests. 

This creates a compelling basis for the admission of an independent body of foreign investors as 

a non-disputing party to this matter.  

The acceptance of amicus submissions would have the additional desirable consequence of 

increasing the transparency of investor-state arbitration. It also increases legitimacy of 

international arbitral process particularly when they involve states and matters of public interest.20 

The dispute between Vemma Holdings and Mekar has an imminent impact on the general 

commercial relationship between Bonoori and Mekar which makes it a valid matter of public 

interest.  

In admitting amicus application for leave to submit amicus curiae briefs, the tribunal in Aguas del 

Tunari, S.A V Bolivia21, stated that they recognized that arbitration claims with broad public 

impacts require processes that afford opportunities for public awareness and participation. 

Similarly, the decision of this dispute will have a ripple effect to the economic environment 

between Bonoori and Mekar, as such, an NGO that represents foreign investors with interests in 

the region should make contribution to the dispute to ensure a fair and just outcome.  

 

IV) Independence of the Amicus  

CBFI is an independent NGO which receives funding from neither the claimant nor the 

respondent in this arbitral dispute. Whereas Vemma Holdings is a member of the Consortium, 

pursuant to CBFI’s “amicus Brief Submissions Guidelines”, CBFI’s Executive Committee cannot 

participate in discussions or votes in relation to a dispute in which they have the conflict of 

interest. Vemma’s membership therefore has no chance of influencing the resolutions and 

decisions of the consortium.  

 
18 Procedure Order No.3 (para 11) 
19 Amicus Curiae in International Investment Arbitration: The Implications of an increase in Third-Party Participation By Eugenia Levine [page 
205] 
20 Suez v Argentina ICSID Case No. ARB/03/17 
21  ICSID Case No.  ARB/02/3 
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To judge the independence of the petitioner, it would be necessary to know the nature of their 

professional and financial relationships with the claimant or respondent.22  In relation to the 

External Advisors on Committee of Public Utilities, the nature of their relationship with the 

respondent illustrates bias and partiality as it involves financial benefit.  

Transparency International has consistently scored Mekar between 30% and 36% on the 

corruption index since the index’s creation.23 This revelation casts suspicion on the credibility 

and authenticity of the evidence that External Advisors intend to submit to this tribunal 

considering that they were contracted by the government during the negotiations. This 

relationship manifests a conflict of interest.  

Under line 630, it is illustrated that the external Advisors to the Committee were remunerated 

with both a set fee and a success fee as the sake price the state of Mekar. These facts put 

External Advisors to the committee in a precarious position to have a selfish interest in the 

matter.  

Furthermore, the External Advisors Committee does not possess unique information and 

knowledge other than that of the disputing parties. This is because it directly participated in the 

negotiations and transaction between Vemma Holdings and Mekar. 

 

ISSUE 

Whether the Respondent has violated Article 9.9 of the CEPTA 

1. MAIN SUBMISSION 

1. As per the unjustifiable conduct of the respondent that resulted in the violation of the CEPTA, 

the Claimant hereby submits before this honourable Tribunal that the Respondent has violated 

the fair and equitable treatment standard that is set out in CEPTA. Article 9.9 of CEPTA sets 

out the “minimum standard of treatment” that each State Party must accord to covered 

investments, below is the full stipulation of what the Article entails. 

3.1 Article 9.9 Minimum Standard of Treatment 

2. 1. Each Party shall accord in its territory to covered investments of the other Party and to 

investors with respect to their covered investments fair and equitable treatment and full 

protection and security in accordance with paragraphs 2 through 7.  

2. A Party breaches the obligation of fair and equitable treatment referenced in 

paragraph 1 if a measure or measures constitute:  

 (a) Denial of justice in criminal, civil or administrative proceedings; 

 
22 Ibid ICSID Case No. ARB/03/17 
23 Statement of facts [paragraph 12]  
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 (b) Fundamental breach of due process, including a fundamental breach of 

transparency, in judicial and administrative proceedings;  

(c) Arbitrary or discriminatory conduct; 

 (d) Abusive treatment of investors, such as coercion, duress, and harassment;  

 (e) a breach of any further elements of the fair and equitable treatment obligation 

adopted by the Parties in accordance with Article 9.22. 

 3. When applying the above fair and equitable treatment obligation, a Tribunal 

may consider whether a Party made a specific representation to an investor to 

induce a covered investment, that created a legitimate expectation, and upon 

which the investor relied in deciding to make or maintain the covered investment, 

but that the Party subsequently frustrated. 4. For greater certainty, "full protection 

and security" refers to the Party's obligations relating to the physical security of 

investors and covered investments.  

5. For greater certainty, a breach of another provision of this Agreement does not 

establish a breach of this Article. 

 6. For greater certainty, the fact that a measure breaches domestic law does not, 

in and of itself, establish a breach of this Article. In order to ascertain whether the 

measure breaches this Article, the Tribunal must consider whether a Party has 

acted inconsistently with the obligations in paragraph 1. 

 7. The provisions of this Article shall not apply to invoke a more favourable 

treatment accorded by either Party under bilateral investment treaties or other 

agreements containing provisions relating to investments signed prior to the entry 

into force of this Agreement. 

 

3.2 Fair and equitable treatment standard of the CEPTA 

The fair and equitable treatment (FET) standard under international investment treaties is a 

very broad standard of protection and generally aims to protect foreign investors against unfair 

treatment by a host government in the absence of more specific protection standards. Art.9.9 

of the CEPTA sets out the minimum standard treatment for all party states. It has to be 

recognized that the minimum standard treatment has been described in the Neer case24 by the 

US-Mexican Commission in 1927 in its decision based on the view that a minimum standard will 

only provide for minimal obligations of the host state and in this sense only provide for minimal 

 
24 L. F. H. Neer and Pauline Neer V United Mexican States, 4 Rep of International Arbitral Awards 60 (1926) 
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protection of the alien.25 It is however submission that the respondent state, in dealing with the 

applicant violated this standard treatment and this is premised on the following submission 

under two major heads of argument,    

1) Unfair and Inequitable treatment standard 

2) Full protection and Security standard. 

1) Unfair and Inequitable Treatment Standard.  

3. Fair and Equitable treatment is not expressly defined by any laws however it is construed to 

include the obligation not to deny justice in criminal civil or administrative adjudicatory 

proceedings in accordance with the principle of due process embodied in the principal legal 

systems of the world.26 Similarly, in Rumeli v. Kazakhstan27, a case brought under the 

Turkey-Kazakhstan BIT, the tribunal agreed with the view of several ICSID tribunals that the 

treaty standard of fair and equitable treatment is not materially different from the minimum 

standard of treatment in customary international law. The tribunal further observed that each 

standard encompasses, among other things, four “concrete principles” – first, “the State must 

act in a transparent manner;” second, “the State is obliged to act in good faith;” third, “the 

State’s conduct cannot be arbitrary, grossly unfair, unjust, idiosyncratic, discriminatory, or 

lacking in due process;” and fourth, “the State must respect procedural propriety and due 

process. However, these principles ought to be read in tandem with Article 9.9 which is 

applicable and binding between the parties.  

4. The respondent state under paragraph 12 of the Notice of Arbitration clearly violates Art.9.9 

of the CEPTA in its unfair and inequitable treatment of the investors which ultimately led to 

the capitalization of the respondent state on the investment to the detriment of the Applicant. 

Further, there is a demonstration of unfair and inequitable treatment of the applicant by the 

respondent under para 14 of the notice of Arbitration in which the CCM initiates an 

investigation against Caeli Airways in violation of Mekari Law and the CEPTA. This is a clear 

violation of these laws since under the Monopoly and Restrictive Trade Practice Act, the CCM 

was not permitted to initiate an investigation against Caeli Airways when Caeli market was 

only 43%. 

 
25 Rudolf Dolzer, Fair and Equitable Treatment; A Key Standard in Investment Treaties (American Bar Association) 13 
26 Adrian F. Rodriguez, International Arbitration Claim against Domestic Tax Measures deemed expropriatory or unfair and inequitable. (Institute 
for the Integration of Latin America and the Caribbean) 9. 
27 Rumeli Telekom A.S. and Telsim Mobil Telekomikasyon Hizmetleri A.S. v. Republic of Kazakhstan, ICSID Case No. ARB/05/16, Award of 29 

July 2008 (“Rumeli v. Kazakhstan”) (CL-39). 
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5. The respondent state has an obligation not to expropriate an investment or nationalize it 

directly or indirectly except if it’s for public purposes. The respondent state also violated Art.9.9 

specifically paragraph 2(c) which expressly provides that any arbitral or discriminatory actions 

against any member state shall be a violation of the law. The act of imposing fines on Caeli 

Airways by the CCM under paragraph 15 of the notice of arbitration was an arbitral act and 

discriminatory in nature as no similar fines were imposed on its competitors. As earlier 

explained, unexpected, non-transparent tax measures adopted by a signatory state can result 

into indirect expropriation. This issue was reviewed in Marvin Feldman V Mexico28 a case 

under NAFTA concerning a dispute regarding the application of certain tax laws by the United 

Mexican States to the export of tobacco products by Corporacion de Exportaciones Mexicans 

S.A de C.V(CEMSA) in which case although the decision was not reached on the basis of 

expropriation, the tribunal considered whether Mexicos actions effectively drove CEMSA out 

of the cigarette export business, constituting indirect or creeping expropriation. This in turn 

also violated the respondent’s obligation not to expropriate its investors and these actions 

could not have been designed to protect legitimate public welfare objectives. 

6. The president of the respondent state in passing Executive order 9-2018 violated Art.9.9 of 

the CEPTA in its implementation. This is because the order granted subsidies to airlines 

operating in Mekar with the exception of Caeli Airways simply because Bonooru owns a 

significant stake in Vemma. This order was arbitral and discriminatory in nature as Caeli was 

accorded unfair treatment in light of Myres V Canada29 in which case Canada imposed an 

export ban on Myres who was seeking to export PCB wastes to a conveniently located US 

processing facility. There was evidence that the intent of this ban was to reserve this business 

to Canadian competitors. Although the ban was lifted after 15 months, Myres filed a suit 

seeking compensation for loss of business. The tribunal awarded damages based on 

discrimination. It is clear that the executive Order was in place just to favor Mekar Air ways 

and it is discriminatory in this sense. 

7. The Respondent violated Art.9.9 through its actions that resulted into denial of justice to the 

applicant. Following the economic crisis in Mekar, Caelis request to the CCM to remove the 

fares imposed on it was unsuccessfully and hence the attempt to seek redress in court. 

However as seen under paragraph 44 of the uncontested facts, the claim was simply thrown 

out of the courts. Para 20 of the Notice of Arbitration clearly shows how the respondents courts 

are underfunded and it’s clearly a long process to access justice. On top of that being a factor 

 
28  Marvin Roy Feldman Karpa V United Mexican States, ICSID Case No. ARB(AF)/99/1 
29 SD Myres V Canada (Final Award Nov, 2001) <www.naftaclaims.com> 
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for delay of justice, when Caelis pleas were finally heard in these courts, they were thrown out 

immaturely or with no valid reason30 and this is a clear violation of art. 9.9 para 2(a) of the 

CEPTA. 

8. N. Horn discusses that a state that refuses to submit to an arbitration to which it had previously 

consented or that impedes arbitration through an injuction issued by its state court, violates 

its duties under investment contract and under international law.31 Under para 27 of the 

Arbitration Notice, an arbitration award was released in favor of Mekar Air services regarding 

the issue of whether the applicant could successfully get a third party as buyer of the shares 

in Caeli Airways however it was later set aside for inconsistency and partiality of one of the 

arbitrators. The respondent state was however quick to deny the applicant justice as Mekar 

courts deemed it necessary to enforce the award that had been previously set aside. Vemma’s 

attempt to appeal this irrational decision yielded no results but was rather forced to sell its 

shares at the rate forced by Mekar Air services. In the Himpurna case,32 when the state party 

to an arbitration, in the eyes of the tribunal, used pressure to stop the arbitral procedure 

through injunctions by a state court by kidnapping an arbitrator, the tribunal stated that the 

sanctity of the agreement is fundamental rule of international law and to prevent an arbitral 

tribunal from fulfilling its mandate in accordance with procedures formally agreed to by the 

republic is a denial of justice. In contrasting with the case before this tribunal, enforcement of 

an award that was previously set aside due to the partiality exhibited by an arbitrator is a clear 

denial of justice to the applicant. 

9. As per paragraph 36 of the uncontested facts the CCM launched a suo moto investigation into 

Caeli activities due to their rapid expansion. In their  press release dated 9 September 2016, 

the CCM indicated its intention to investigate whether Caeli had adopted predatory  pricing 

strategies with the aim of hindering competition on the domestic market, we submit that this 

action was in contradiction with the measure of arbitrary under Article 9.9 paragraph (C) as 

provided above, The NAFTA tribunal in Cargill v. Mexico33, meanwhile, observed that a State 

would be deemed to have violated the minimum standard of treatment if its regulatory authority 

took arbitrary actions. The action of CCM was definitely unreasonable as Caeli only enjoyed 

43% in the market share, and therefore their reason to initiate investigation was merely based 

on concerns and insinuations that Caeli will immediate competition and drive the smaller 

 
30 Para 54 of the Uncontested facts where Justice Vanduzer in arriving at a decision held that Caeli was financially advantaged and would easily 
recover from the economic crisis hence the reason for his decision of not granting an injuction for the removal of the fares imposed on Caeli. 
31 N. Horn, Arbitration and the Protection of foreign Investment Concepts and Means. (In Horn Arbitrating Foreign investment Dispute Studies in 
Transnational Economic Law Vol. 19), 2004, S. 3-31 
32 Himpurna California Energy Ltd. V PT(Persero) Perusahaan Listruik Negara, UNCITRAL Ad Hoc-Award of May 1999, YCA XXV (2000), 13 et seq 
33  Cargill, Incorporated v. United Mexican States (ICSID Case No. ARB(AF)/05/2). 
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competitors out. To put the last nail of the argument up to date, the CCM has not investigated 

any other airlines alliance members active in Mekar, alone or in combination which definitely 

proves that the government intentionally conducted an arbitrary conduct.  

10. The fundamental breach of due process, including a fundamental breach of transparency, in 

judicial and administrative proceedings as per Article 9.9 paragraph (b), is not a myth in the 

current matter at hand paragraph 44 and 4634 of the uncontested facts read-in together 

stipulates that the Caeli’s lawyers urged for an immediate hearing to secure a stay on airfare 

caps, however, the Court Registrar submitted the following; Several parties have appeared in 

this Court seeking immediate relief. However, the Court lacks the necessary resources to do 

so. Furthermore, because of the far-reaching consequences of criminal matters, we continue 

to prioritize them and consequently after the rejection of Court appearance, Caeli Airways’ 

application for subsidies under this Order was rejected by the Secretary, who did not indicate 

the reasons for the dismissal.  

2) Full Protection and Security Standard. 

11. The phrase full protection and security refers to a standard of protection for foreign investor’s 

property arising from or civil unrest in the host state.35 While this standard has traditionally 

been limited to physical protection against violence, there has been an examination to include 

legal and regulatory protection and stability as was analyzed in CME Czech Republic B.V. V 

Czech Republic36 that extended its scope to cover legal infringement of investment. The 

executive order passed by the president was arbitral in nature. In Asakura V City of Seattle,37 

the court found that an ordinance prohibiting a Japanese subject from getting a license to 

engage in the business of pawn broking, as included in the treaty meaning of trade violated 

the full protection and security standard clause in the treaty between the United States and 

Japan of 1911.38 It should therefore be noted that the enforcement of the executive order as 

at the exclusion of Caeli was a violation of the Full protection standard clause under Art. 9.9 

Of the CEPTA. 

12. Additionally, the respondent states actions of frustrating the applicants choice of third party 

buyer through enforcing of an arbitral award that was already set aside is a clear violation of 

the CEPTA under Art.9.9 para 4 that establishes the full protection standard. Leonard W. Levy 

 
34 Paragraph 44 and 46 of the uncontested Facts, page 36. 
35 David Collins, Applying the full protection and security standard in international investment law to digital assets (The Journal of World 
Investment and Trade 12 (2), 225-243, 2011.) 24 
36 UNCITRAL, Partial Award 107, 119, 132, 474 (Sept. 13, 2001)  
37 U.S. 332 (1924) 
38 Id 343 
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further explains that in this view, property was not limited to having a cash value it also 

included all that belongs to a person, especially the rights he wished to preserve.39 The 

applicant wished to have a third party purchase its shares in Caeli at its desired price as a 

right it wished to preserve however it is elaborate in the facts that the respondent devised all 

possible means and sabotaged this right through numerous avenues such as denial of justice 

in enforcing an arbitral award that had been previously set aside. It is from this realization that 

the respondent is found to have violated Art. 9.9 of the CEPTA. 

13. The Act of banning all Boeing 737 Max aircraft from the airspace of the respondent was a 

violation of this full protection and security obligation owed to the applicants. Judge Ameli in 

Ina Corp V Iran,40 considered the United States blockage of property and interests in property 

of Iran, the prohibition on exports to and imports from Iran, and the armed invasion of Iran as 

the United States’ failure to comply with its most constant protection and security obligation.41 

Prayers. 

The applicant prays that this tribunal in light of the above submission finds that the respondent 

state violated Art.9.9s of the CEPTA in its treatment of the Applicant.  

 

2. ISSUE 

1. If the Respondent has violated Article 9.9 of the CEPTA, what then becomes the appropriate 

compensation standard. 

 

3. MAIN SUBMISSION: Establishment of appropriate compensation standard  

2. In light of the submission that the Respondent violated CEPTA, the Claimant hereby 

respectfully request the honourable tribunal to order the Respondent to pay the Claimant a 

total of US$ 700 million, which is the appropriate compensation standard in tandem with a fair 

market value in accordance with CEPTA and international law stipulations.  

 

3.1.  Submission premised on CEPTA   

3.1.1.  Fair market value  

 
39 Leonard W. Levy, Property as a Human Right, 5 CONST. COMMENT. 169, 175 (1988) (quoting THE FEDERAL AND STATE CONSTITUTIONS, 
COLONIAL CHAPTERS, AND OTHER ORGANIC LAW 3813) (F Thorpe ed. 1909) 
40 Case No. 161, 8 Iran-U.S. CI. Trib. Rep 373(1985) 
41 Id. At 438-439 ( Ameli, J, dissenting) 
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3. In terms of paragraph 2 in Article 9.12 of Comprehensive Economic Partnership and Trade 

Agreement read together with paragraph 1 of the same Article, compensation shall amount to 

the fair market value of the investment at the time immediately before the expropriation or the 

impending expropriation became known, whichever is earlier.42 This logically follows that in 

awarding compensation the “fair market value” of the investment is the epicentre in awarding 

such.  

 

3.1.2. Interest and acceptable currency  

4. Furthermore, paragraph 3 in Article 9.12 of CEPTA provides that the compensation shall 

include interest at a normal commercial rate from the date of expropriation until the date of 

payment and shall, in order to be effective for the investor, be paid and made transferable, 

without delay, to the country designated by the investor and in the currency of the country of 

which the investor is a national or in any freely convertible currency accepted by the investor.43 

This provision stipulates that the compensation should also include interest at a normal 

commercial rate and agreed currency in this case USD as the Claimant proposed. 

 

3.2.  Definition of fair market value  

5. The Claimant proceeds to unpack the meaning of “fair market value.” Fair market value refers 

to “price, expressed in terms of cash equivalents, at which property would change hands 

between a hypothetical willing and able buyer and a hypothetical willing and able seller, acting 

at arm’s length in an open and unrestricted market, when neither is under compulsion to buy 

or sell and when both have reasonable knowledge of the relevant facts.”44 In addition, fair 

market value can be understood as the price at which a sale would take place between a 

willing seller and a willing buyer, neither being under compulsion to trade nor having 

reasonable knowledge of the material facts.45 In Parkerings-Compagniet AS v. Republic of 

 
42 Article 9.12: Expropriation and Compensation (CEPTA)  

  1. Neither Contracting Party may directly nationalize or expropriate except:   

   (a) in the public purpose;  
(b) in a non-discriminatory manner;  

(c) under due process of law; and  

(d) against payment of prompt, effective and appropriate compensation. The term 2805      appropriate 
compensation shall neither include losses which are not actually incurred nor probable or unreal profits. For 

greater certainty, owing to the evolving economic structures of both Contracting Parties, investors are not 

protected against measures that may be considered to indirectly expropriate an investment. 
2. The compensation referred to in paragraph 1 shall amount to the fair market value of the investment at the time immediately 

before the expropriation or the impending expropriation became known, whichever is earlier 
43 Article 9.12: Expropriation and Compensation (CEPTA) 
 3. The compensation shall also include interest at a normal commercial rate from the date of expropriation until the date of payment and 

shall, in order to be effective for the investor, be paid and made transferable,  without delay, to the country designated by the investor and in the 

currency 2815 of the country of which the  investor is a national or in any freely convertible currency accepted by the investor.  
44 Pan, J 2014 ‘Valuation Standards for Calculating ICSID Awards’, Pepperdine Dispute Resolution Law Journal, vol.14, no. 3, pp 355.  
45 Emanuel L Gordon, 'What Is Fair Market Value' (1952) 8 Tax L Rev 35. 
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Lithuania,46 the fair market value was defined as the price a buyer would be willing to pay the 

seller under circumstances in which each party had reliable information in order to maximize 

its financial gain and neither party was under duress or threat. In Starrett Housing Corp. v. 

The Islamic Republic of Iran47 fair market value was also defined as “the price that a willing 

buyer would pay to a willing seller in circumstances in which each had good information, each 

desired to maximize his financial gain, and neither was under duress or threat.” 

   

3.3.  Establishment of appropriate compensation  

6. Having cited the empowering provisions of CEPTA and submitted clarification on the definition 

of fair market value used in arriving at a claim of compensation, the Claimant proceeds to 

establishes the standard of compensation and further elaborate the reliable approach 

employed to determine the fair market value to award the quantum. The issue of determining 

the appropriate compensation was addressed in majority judgments that both International 

Justices Courts and Tribunals laid down; therefore, we humbly submit to this honourable 

tribunal to respectfully follow the already preceded judgments that were adopted in the 

following cases. It is also within our knowledge that this tribunal is not obliged to follow a 

passed precedent but rather be persuaded by the satisfactory of the submission.  

 

7. As set forth by the Permanent Court of International Justice in the seminal Chorzów Factory48 

case, damages must compensate for the injuries caused by the internationally-unlawful act 

and re-establish the status quo that would have existed but-for the wrongful act: The essential 

principle contained in the actual notion of an illegal act is that reparation must, as far as 

possible, wipe out all the consequences of the illegal act and re-establish the situation which 

would, in all probability, have existed if that act had not been committed.49  

 

3.3.1. Determining the compensation standard  

8. Fair market value should be measured at the time the investor suffered the injury that gave 

rise to a right to compensation.  The fair market value compensation must take into account 

the future profitability of Caeli Airways, and given the continued demand for its services in the 

Mekari market and abroad. In other words, the fair market value of Caeli Airways would reflect 

 
46 Parkerings-Compagniet AS v. Republic of Lithuania, ICSID Case No. ARB/05/8 para 207.  
47 Iran-US Claims Tribunal, Starrett Housing Corp. v. Iran, 16 IRAN-U.S. C.T.R., at 112 et seq.  
48 Chorzów Factory (Germany v Poland) (Merits) (1928) PCIJ Rep Ser A No 17.  
49 Chorzów Factory (Ger. v. Pol.), Judgment No. 13 (Merits) of 13 Sept. 1928, P.C.I.J. Series A, No. 17 at 40 (1928) (“Chorzów Factory”) (CL-

15). 
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the strong demand for its service and the predictability of revenue streams. Accordingly, BP’s 

value should be determined by reference to the company’s reasonably anticipated profitability 

using the discounted cash flow (DCF) method. 

 

9. Following the above, to ascertain the fair market value the Claimant employs the discounted 

cash flow (DCF) approach which basically value assets as the sum of projected cash flows 

discounted at a rate that reflected the uncertainty or risk of those cash flows. This approach 

was applied in Tidewater v. The Bolivarian Republic of Venezuela.50 The application of 

discounted cash flow approach was also endorsed in CMS v Argentina.51 In Enron v 

Argentina52 the tribunal held that there is convincing evidence that discount cash flow is a 

sound tool used internationally to value companies, albeit that it is to be used with caution as 

it can give rise to speculation. Tribunals use discounted Cash Flow Value as analysis to 

calculate compensation on the basis of future cash flows, with additional factors such as 

indications on the market-based valuation and equitable considerations. The discount factor 

also reflects the relative risk of the investment and the normal return rate in comparable 

projects 

 

10. The discounted cash flow approach calculates the losses resulting from state’s treaty 

breaches and compares the “actual scenario” (the present value of future cash flows/earnings) 

taking into account the impact that the Respondent’s measures in breach of the treaty have 

had on the Claimant’s investments.53 Thus, having established the breaches by Mekar in the 

issue dealing with these breaches, the impact of Mekar’s breaches on Vemma had a 

damaging impact on the Claimant’s investment. In addition, but-for Mekar’s violation of 

CEPTA Vemma would not have sustained the amount of losses it experience and the fair 

market value of the investment would have increased. In addition, the profitability and demand 

of the services in the market reflect cash flow which guarantees a higher amount for the stake 

as compared to the USD400 million paid by the Respondent.  It is clear that after thorough 

application of the DCF approach, the Respondent should be ordered to pay the Claimant 700 

million USD because Vemma has received the only 400 million USD from Mekar upon the 

coerced sale of its assets which leaves 700 million USD from the estimated fair market value 

 
50 Tidewater Inc., Tidewater Investment SRL, Tidewater Caribe, C.A., et al. v. The Bolivarian Republic of Venezuela, ICSID Case No. ARB/10/5.  
51 CMS Gas Transmission Company v Argentina ICSID Case No ARB/01/8.  
52 Enron Corp and Ponderosa Assets LP v Argentina ICSID Case No ARB/01/3. 
53 Total S.A. v. The Argentine Republic, ICSID Case No. ARB/04/01. 
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of USD 1.1 billion. The interest is to be calculated in accordance with paragraph 3 in Article 

9.12 of CEPTA and in USD as per this provision.  

 

4. PRAYERS 

11. In light of the above submissions, the Claimant hereby requests the tribunal to: 

1. Order Respondent to pay damages to Claimant for the losses caused as a 

consequence of the violation valued at no less than USD 700 000 000.   

Order payment of interest at a rate to be fixed by the tribunal 


