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JURISDICTION AND ADMISSIBILITY 

I. THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE 

CEPTA 

 

1. Vemma Holdings Incorporated (hereafter, Vemma) is a state-owned enterprise 

incorporated in the Commonwealth of Bonooru. It also seats in the territory of Bonooru. 

It is the Claimants submission that these two facts qualify Vemma as an investor under 

the CEPTA. Beyond this, Vemma only carried out commercial activities in Mekar, thus 

disqualifying the claim against jurisdiction. 

A. Vemma Holdings Incorporated Qualifies as an Investor Under Chapter 9 of the 

CEPTA 

2. The CEPTA has provided a comprehensive list of the forms that an investment may 

take, first among them is an enterprise. The CEPTA continues to define who an investor 

is and states that, “…an enterprise with the nationality of a Party or seated in the 

territory of a Party”.1 Further, an enterprise has been defined as; 

(a) An enterprise that is constituted or organised under the laws of that Party 

and has substantial business activities in the territory of that Party…2 

3. Under an ordinary meaning interpretation3 of paragraph (a), Vemma is a bonafide 

investor that has the right to protection under the CEPTA. Further, it is recognized that 

an agreement to arbitrate must be construed broadly.4 The Respondent cannot then 

attempt to introduce new criteria to exclude the Claimant from these arbitral 

proceedings. Bonooru and Mekar have conclusively agreed on the parties that may be 

construed as investors in the present case, Mekar must honour the agreement. 

 

B. Vemma Has Standing Before the ICSID Additional Facility as It Performed 

Purely Commercial Activity in Mekar 

4. Under the Broches Test, “a government owned corporation should not be disqualified 

as a ‘national of another … state’ unless it is acting as an agent for the government or 

 
1 Line 2590 
2 Line 2595 
3 Vienna Convention, Art 31 (1) 
4 Amco Asia 359 (1984) 
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discharging an essentially governmental function.”5 This test is also referred to as the 

functional test and has been applied in cases such as CSOB v Slovakia.6  

5. The activities performed by Vemma in Mekar were purely commercial. The making of 

an investment is a purely commercial activity. Vemma’s bid to invest in Caeli Airways 

was made and accepted due to its commercial merits, and its business model was geared 

towards profit making.7 For these reasons it is our position that the Tribunal has 

jurisdiction over the present dispute. 

 

II. THE TRIBUNAL SHOULD GRANT LEAVE TO FILE AMICI 

SUBMISSIONS REQUESTED BY CONSOTIUM OF BONOORI FOREIGN 

INVESTORS (CBFI) AND DENY THAT SOUGHT BY THE EXTERNAL 

ADVISORS TO THE COMMITTEE ON REFORM OF PUBLIC UTILITIES 

(CRPU) UNDER ARTCLE 41(3) OF THE ICSID ADDITIONAL FACILITY 

RULES AN ARTICLE 9.19 OF THE CEPTA 

 

A. The Tribunal should grant leave to file amici submissions to CBFI 

6. For a party to be granted leave to file amicus submissions under the CEPTA, they must 

have significant interest in the arbitral proceedings.8 CBFI has manifest and substantial 

interest in the case at hand. As investors, they depend on a predictable regulatory 

environment that is guaranteed through trade agreements.9 Beyond this, involving 

investors through accepting amicus submissions will lead to the desirable outcome of 

increasing the transparency of investor-state arbitration.   

7. They are also able to provide special factual and legal perspectives10 on the business 

climate of Bonooru, which is relevant to establishing jurisdiction. They are also in a 

position to provide vital facts as to the nature of the aviation industry and the impact of 

 
5 Aron Broches, Selected Essays, World Bank, ICSID and other Subjects of Public and Private International Law 
(Martinus Nijhoff Publishers, 1995) 202 
6 ¶ 20 
7 Line 1005 – 1050, ¶¶ 21-25 
8 CEPTA Art. 9.19(3) 
9 Aguas Provinciales de Santa Fe v Argentina, Order in Response to a Petition for Participation as Amicus 
Curiae, ¶18 
10 ICSID AF Rules Art 41(3)(a), CEPTA Art 9.19(3),  
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uncertainty on access to capital in Greater Narnia which will enable the Tribunal to 

determine the merits from a point of information.  

 

B. The Tribunal should not grant leave to file amici submissions to the External 

Advisors to CRPU 

8. The External Advisors to CRPU have introduced new issues, which are outside the 

scope of the present dispute. They intend to address the court on its jurisdiction given 

the allegations of corruption. This is an entirely different matter from what has been 

submitted by disputing parties, causing their application to fail under Article 41(3)(b) 

of the ICSID Additional Facility Rules and Article 9.19(3) of the CEPTA.  
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MERITS 

III. THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA 

A. Mekar Airservices made a specific representation to induce a covered investment 

which Mekar subsequently frustrated  

9. Mr. Geoffrey Hoytsman, director of Mekar Airservices marketed the core assets of 

Caeli Airways to all its potential bidders11, inducing Vemma’s bid for Caeli Airways.12 

Mekar frustrated these representations by punishing Vemma for utilizing the assets it 

acquired during the tendering process to realize profits. This was in gross violation of 

Article 9.9(3). 

B. Mekar is liable for denial of justice 

a. High Commercial Court of Mekar enforcing an award that had been set 

aside by the Supreme Arbitrazh Court at Sinnoh is a violation of Article 

9.2(a) 

10. The applicable test in determining whether a decision by the Court at the seat of 

arbitration is binding in all jurisdictions is whether the court’s decisions are so extreme 

and incorrect that the courts could not have been acting in good faith. 

11. The Supreme Arbitrazh Court at Sinnoh set aside the award by Mr. Cavanaugh on the 

rationale that it was against the public policy of Sinnoh of combatting corruption13 . The 

High Commercial Court of Mekar decided to enforce the award despite it being set 

aside at the seat of arbitration for legitimate reasons.  

b. Refusal to hear merits by the Mekar Courts is a denial of justice in breach 

of FET standards under the CEPTA 

12. The decision by Mekari courts to issue a summary judgement without hearing the merits 

of Vemma’s case against CCM amounts to a denial of justice14. 

 

C. Discriminatory conduct against Caeli by the Mekar administrative bodies in 

breach of the FET obligations in the CEPTA 

 
11 Statement of uncontested facts, ¶ 21 
12 Statement of Uncontested Facts, ¶ 23 
13 Supreme Arbitrazh Court of Sinnograd ruling, line 2190 
14 Statement of Uncontested Facts, ¶54 
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13. Caeli Airways was discriminated against in the issuance of subsidies granted by the 

Mekar government intended to cushion airlines operating within Mekar from financial 

hardship due to its state-owned nature.15 This is in spite of the fact that it was in the 

same position as Star Wings Airline and Jet Green Airline, which received subsidies 

from both their home state and the Mekar government.16  

 

IV. APPROPRIATE COMPENSATION STANDARD FOLLOWING 

VIOLATION OF ARTICLE 9.9 OF THE CEPTA 

14. Article 9.12(2) of the CEPTA provides that the standard of compensation where 

expropriation has taken place should be equal to the fair market value of the investment 

at the time immediately before the expropriation.  

 

 
15 Statement of uncontested facts, ¶ 46 
16 ibid 


