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ARGUMENTS 

ISSUE 1: THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF CEPTA 

1. Burden of proof lies with the Respondent,1 the standard of proof is extremely high2  

2. Since the treaty is silent, Customary international law (“CIL”) will apply to 

determine that Vemma’s conduct cannot be attributed to Bonooru 

2.1 Article 8 of ILC Articles on State Responsibility (“ILC”) is not applicable as Vemma 

was not acting as an agent for the Bonooru government. 

2.1.1 The relevant date for adjudicating jurisdictional issues is the date of 

commencement of proceedings.3 

2.1.2 In any case, the requirements for structural test are not met. 

2.1.2.1 Since the relevant date is commencement of proceedings, Bonooru did 

not have a controlling stake in the dispute. In any case, the stake was only 

increased due to Mekar’s actions. 

2.1.2.2 BA Holdings, Bonooru Air’s parent company, was restructured into an 

arms-length enterprise. 

2.1.2.3 The conduct of state must be an integral part of that operation. Since 

Vemma participated in an open tender, and open tenders selected on 

commercial merit do not fall within the control of the state,4 Vemma was 

not acting under the control of Bonooru. 

2.2 Article 5 of ILC is not applicable as Vemma was not discharging an essential 

government function.  

2.2.1 Vemma invested for a commercial purpose. Even though Vemma may be 

promoting Bonooru’s policies, the investment itself was essentially commercial.5  

 
1 Rompetrol v Romania (Jurisdiction) ¶50. 
2 Ji Li, 'State-Owned Enterprises in the Current Regime of Investor-State Arbitration' in Shaheeza Lalani and Rodrigo 
Polanco (eds), The Role of the State in Investor-State Arbitration (Brill 2014) 404. 
3 CSOB v Slovakia (Jurisdiction), ¶18. 
4 BUCG v Yemen (Jurisdiction) ¶¶39-40. 
5 CSOB (n 3) ¶20. 
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2.2.2 Vemma’s investment in Caeli is not an essentially governmental function. Even 

though Bonooru initially owned Vemma, it was for the purpose of protecting 

Bonoori citizens’ right to domestic travel within its islands.  

ISSUE II: THE TRIBUNAL SHOULD BAR THE EXTERNAL ADVISORS TO THE CURP’S 

(“EXTERNAL ADVISORS”) AMICUS SUBMISSION, AND ALLOW THE CBFI’S SUBMISSION. 

1. The external advisors’ amicus submission is inadmissible 

1.1 The subject matter of the submission falls outside the scope of the dispute. Non-

disputing parties may not raise issues on jurisdiction that the parties (specifically 

Respondents) have not raised themselves.6 

2. The CBFI’s amicus submission is admissible 

2.1 The submission satisfies the relevant ‘public interest’ threshold.  

2.1.1 Public interest is irrelevant under the Additional Facility Rules or the CEPTA. 

The amici merely have to show that they have ‘significant interest’ in the 

proceedings. This is satisfied since the CBFI have proved their interest in the 

Greater Narnian investment regime.  

2.1.2 In any case, the standard is that the subject matter of the dispute should have 

‘public interest’, not that the amici should make submissions in furtherance of 

public interest.7  

2.1.2.1 The public interest threshold is satisfied since the dispute concerns the 

stability of regulatory regimes in Greater Narnia.  

2.1.2.2 In any case, the submission is in furtherance of public interest as the 

CBFI are interested in maintaining the stability of this regime. 

  

 
6 UPS v Canada (Amicus Curiae) ¶71. 
7 Vivendi v Argentina (Amicus Curiae Order) ¶¶19-21. 
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2.2 Independence is not a relevant standard.  

2.2.1 Independence is irrelevant under the CEPTA and the Additional Facility Rules. 

Lack of structural independence does not automatically preclude the amici from 

providing valuable information.8 

2.2.2 In any case, mere membership of Claimant and Lapras Legal in CBFI does not 

preclude the admissibility of the submission.9  

2.2.2.1 Neither Claimant nor Lapras have provided financial assistance in the 

preparation of the submission. 

2.2.2.2 Lapras does not have a direct interest in the outcome of the dispute, and 

is only advising on funding strategies. 

2.3 The submission satisfies the ‘different perspective’ standard.  

2.3.1 The different perspective standard should be construed broadly, so as to allow 

multiple submissions on a wide range of views.10 The CBFI’s unique position in 

providing industry-wide insight offers a different perspective.11  

ISSUE III: RESPONDENT HAS VIOLATED THE FAIR AND EQUITABLE TREATMENT STANDARD 

(“FET”) UNDER ARTICLE 9.9 OF CEPTA 

1. Respondent denied Claimant justice in civil proceedings [Article 9.9(2)(a)] 

1.1 Denial of justice in judicial proceedings includes delay of justice and failure to 

execute judgments and awards.12 

1.2 The Respondent takes 27 months to give final decision on commercial matters. This 

cannot justify granting only an interim hearing (on airfare caps) after 13 months.  

1.3 Unavailability of appeal against Mekar High Court’s decisions amounts to denial of 

justice. 

  

 
8 AES Summit Generation v Hungary; UPS v Canada. 
9 Eli Lilly v Canada (PO4) ¶2. 
10 Apotex v USA (PO2) ¶21. 
11 Eli Lilly (n 9) ¶2. 
12 Loewen v USA ¶135. 
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2. Respondent has breached due process and transparency in judicial proceedings 

[Article 9.9(2)(b)] 

2.1 Due process is breached if justice is administered in a ‘seriously inadequate way’ that 

violates the right to be heard.13 The appeal against the two CCM Investigations were 

adjudicated on a mere prima facie basis without any hearings. 

2.2 In the same judgment, there was a lack of transparency. Justice VanDuzer disagrees 

with CCM’s reasoning for airfare caps. However, he does not justify their continued 

imposition. On a mere balance of convenience, the interim removal was rejected.  

3. Respondent’s measures were arbitrary and discriminatory [Article 9.9(2)(c)] 

3.1 State conduct is arbitrary when based on excess discretion, prejudice, or personal 

preference, and without legitimate purpose.14  

3.1.1 The two CCM Investigations reflect excess discretion and prejudice. The benefits 

of Moon Alliance (low pricing) and Phenac Airport (discounts) were approved 

by CCM in 2011. 

3.1.2 The exemption to use USD in a currency crisis was arbitrarily revoked by the 

new government, which exacerbated airline losses. 

3.2 State conduct is discriminatory when there is no rational justification for differential 

treatment towards a foreign investor.15 Arbitrarily denying benefits to specific foreign 

investors violates FET.16 Respondent denied Claimant subsidies on the mere fact it 

was state-owned. The subsidies received by Claimant from Bonooru were lesser than 

its counterparts that got the benefit of the Order. 

4. Respondent’s actions constitute duress [Article 9.9(2)(d)] 

4.1 Imposition of an unfavorable agreement under financial duress created by the host 

state violates FET.17 

4.2 In addition to the arbitrary and discriminatory conduct, Claimant was made to use 

the depreciating MON, worsening its losses. When Claimant received a fair offer 

 
13 Azinian v Mexico ¶¶102-03. 
14 Crystallex v Venezuela ¶380. 
15 Parkerings v Lithuania ¶332. 
16 Saluka v Czech Republic ¶305. 
17 Desert Line Projects v Yemen ¶146. 
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from Hawthorne, Respondent enforced an annulled award to block that offer. 

Eventually, Claimant had to sell Caeli to Respondent at 2/3rd of the price offered by 

Hawthorne.   

ISSUE IV: THE APPROPRIATE COMPENSATION STANDARD IS OF “FAIR MARKET VALUE” AND 

THE SAME AMOUNTS TO 700M USD 

1. The violation of Article 9.9 of CEPTA caused the value of Claimant’s investment to 

depreciate18 

1.1 The standard of causation applicable is that of ‘proximate cause’ and 

‘foreseeability’.19 

1.2 Chain of causation has not been broken. Even if Claimant did contribute to the 

occurrence of losses after the violation of CEPTA, this does not amount to a break 

in the chain of causation.20  

1.3 The violations of article 9.9 led to direct financial losses for Claimant. The CCM 

investigations have a direct link with the credit rating of Claimant falling. Further, 

stringent airfare caps on Caeli flights, and the rejection of the Hawthorne bid led to 

huge losses for Claimant. 

2. CIL is applicable, which adopts the “fair market value” standard 

2.1 CEPTA does not prescribe the standard of calculating compensation. Article 9.21 

merely prescribes the damages to be awarded at market value. It does not define how 

the same must be determined and nor does CIL.  

2.2 Since the treaty is silent, CIL should be adopted to determine the standard of 

compensation.21  

2.3 CIL prescribes the standard of “fair market value” to be applied for BIT violations.22 

  

 
18 ILC Articles on State Responsibility, arts. 29-31. 
19 Joseph Charles Lemire v Ukraine ¶¶169-171.  
20 Maffezini v Spain ¶64.  
21 ICSID Additional Facility Rules, art. 54. 
22 Factory at Chorzów, Germany v Poland (Merits) pp. 55-57; CMS Gas Transmission Company v Argentina ¶¶402-403. 
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3. In any case, the “fair market value” standard can be derived from the MFN Clause 

[Article 9.7] 

3.1 The Tribunal should interpret Article 9.21 in light of Article 13 of the Arrakis-Mekar 

BIT as the standard under CEPTA is ambiguous.23 Article 13 adopts the “fair market 

value” standard. 

3.2 The standard of compensation is a substantive measure, and hence is not excluded 

from the scope of Article 9.72 CEPTA. Mekar has consistently accepted “fair market 

value” as a standard under the Arrakis-Mekar BIT. 

4. The compensation awarded must not be reduced due to the absence of mitigating 

circumstances 

4.1 Claimant did not contribute to the negligence of Respondent. 

4.2 Respondent is in an economic position to pay fair market value for the investment. 

 

 
23 CME Czech Republic BV v Czech Republic ¶¶490-503. 
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