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     PROCEDURAL 

ISSUE I: THE TRIBUNAL HAS JURISDICTION 

A. The ratione personae condition is met 

1. The Additional Facilities Rules only permit the investor-state arbitration and not state-state 

arbitration.1 The effective control test needs to be satisfied to classify the entity as state. 2 An 

enterprise is a state if it is a government owned or controlled entity.3  

2. The Claimant cannot be deemed to be state as the government had minority shareholding, the 

acquisition of 55% shares by the government in the Claimant’s home state was made after the 

notice of arbitration.4 Further, the Claimant was not working under the effective control of the 

government. The ratione personae jurisdiction is thereby being satisfied. 

B. The ratione materiae condition is met 

3. There must exist an investment to assume ratione materiae jurisdiction.5 As per Article 9.1(b) of 

CEPTA, an investment includes (i) commitment of capital, (ii) expectation of gain or profit or 

(iii) assumption of risk. The investment in Caeli Airways satisfies the preconditions of Article 

9.1(b). 

4. Further, the CEPTA incorporates the mutual consent to the jurisdiction of ICSID tribunal and the 

Additional Facilities Rules.6  

5. Additionally, the legal dispute is a result of the violation of CEPTA, it is not merely a dispute of 

commercial nature but a clear violation of CEPTA provisions to illegally de-establish the 

investment.  

C. Corruption claim is not sustainable 

6. The burden of proof for excluding jurisdiction by alleging corruption lies on the parties making 

such claims.7 Unsubstantiated allegation of corruption should be disregarded.8 Neither 

 
1 ICSID, AFR art. 2. 
2 Nicaragua v USA. 
3 Thunderbird v. Mexico. 
4 Statement of Uncontested Facts, p. 40. 
5 LMC v. Mexico. 
6 ICSID, AFR art (2). 
7 EDF v. Romania. 
8 Thunderbird v. Mexico. 
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Respondent nor the External Advisors have demonstrated any conclusive or circumstantial 

evidence of bribery by the Claimant. The Claimant thereby can seek protection of the BIT. 

 

ISSUE II: AMICUS SUBMISSIONS 

 

A. CBFI application  

1. Addresses wider public interest 

7. Significant public interest is a determining factor in acceptance of amicus submissions under 

Article 41(3)(a) of the Additional Facilities Rules.9 Such submissions secure a wider public 

confidence in the adjudication by the tribunal.10 CBFI addresses issue of sustainability of 

Bonooru investment in Respondent state as well as future of investment in the region thereby 

addressing a wider public interest.  

2. Submission shall assist the tribunal 

8. The amicus submissions would be acceptable if they assist the tribunal in the adjudication of the 

matter.11 The CBFI submission argues that the nature of activity of the Claimant and not 

establishment should be relied for determining effective control.12 The determination of effective 

control is crucial is the adjudication of jurisdiction. The issue of jurisdiction being a contentious 

claim, the CBFI perspective shall assist in resolving the matter. 

B. External advisor’s submission  

9. Amicus submissions should not disrupt the proceedings.13 The submission can be rejected if it 

raises a new issue not previously addressed by either party.14 Further, the existence of prior 

connection with either party is ground for non-acceptance of submission.15 Lastly, there is a need 

to possess ‘significant interest’ in the adjudication of the matter.16 

10. The challenge to ratione legis jurisdiction on the basis of corruption was not made by either party 

and would disrupt the proceedings. The prior service of External Advisors to the Respondent for 

monetary concessions questions the independence of such submissions.   

 
9  Methanex v. USA. 
10 Biwater v. Tanzania. 
11 UPS v. Canada; Methanex v. USA. 
12 Amicus Submission by CBFI, p. 17. 
13 ICSID AFR, art. 41. 
14 AES Summit v. Hungary. 
15 Apotex v. USA. 
16 Caratube v. Kazakhstan. 
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11. Further, the External Advisors lack ‘significant interest’17 that is also evidenced by the neutral 

perception towards corruption in Respondent state.18 

      MERITS 

ISSUE III: RESPONDENT HAS VIOLATED ARTICLE 9.9 OF CEPTA 

 

A. Denial of justice by courts  

12. The manifest error in application of law by courts would amount to denial of justice.19 Pertinently, 

an award may not be recognised if it has been set aside at the seat of arbitration. 20 Within this 

jurisprudence, the recognition of SCC award set aside at seat of arbitration was manifestly wrong. 

13. The undue delay in the scheduling of the case would also amount to denial of justice. 21 The refusal 

to expediate scheduling resulted in irreparable financial harm and would be considered denial of 

justice. 

B. Breach of due process by CCM 

14. Due process requires the State to afford fairness in governmental proceedings.22 The refusal to 

revise tariff is considered to be unfair.23 The suo-moto cognizance of activities of Caeli Airline 

despite the market share being lower than 50% was inconsistent with internal law.24 

15.  Further, the prior approval of the shareholding scheme by CCM and the unprecedented nature 

of such investigation would be deemed unfair to the Claimant. Moreover, the interim caps were 

disproportionate and the refusal to review them was unfair. 

C. Breach of legitimate expectations 

16. The hostility towards foreign investments would be considered a breach of expectations of 

stability in business environment.25 The re-nationalization policy, the denial of subsidies and 

reliefs despite precarious financial condition and the imposition of interim measures in 

contravention to the laws would be considered as hostility and breach expectations.   

 
17 Amicus submission by External Advisors, p. 17. 
18 Procedural Order 3, p. 87. 
19 Mondev. v. USA.  
20 New York Convention, art. 5(1)(e). 
21 Azinian v. Mexico. 
22 Corona v. Dominic Republic. 
23 Teco v. Guatemala. 
24 Annex V, p.48. 
25 Duke Energy v. Ecuador. 
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17. Further, the airline’s right to charge economically reasonable airfare would also be considered a 

legitimate expectation.26 The interim caps prevented the Claimant from levying economically 

reasonable airfare after the MON crisis and thereby breached such legitimate expectations. 

D. Arbitrary and discriminatory conduct 

18. The satisfaction of the EDF test on arbitrariness shall suffice in determining the arbitrariness.27 

The denial of subsidies by the Secretary without providing any rationale, the initiation of 

investigation by CCM on flimsy ground and the denial of the third -party offer price would 

conjointly satisfy the test of arbitrariness. 

19. Discriminatory conduct contributes to the breach of FET obligations.28 The conduct of the CCM 

against the Claimant and denial of fair market value of compensation despite awarding the same 

to the investors from Arrakis would be considered discrimination, thus, amounting to breach of 

FET obligations. 

ISSUE IV: STANDARD OF COMPENSATION 

A. CEPTA provisions are ambiguous 

20. Article 9.21 of CEPTA does not necessarily bind the tribunal to the treaty provision, since the 

usage of word ‘may’ make it a law governing only general matters thereby giving the tribunal 

the discretion to decide the valuation method.  

21. The Claimant is entitled to a treatment no less favourable than the treatment to the investors of 

the third country in similar situations.29 Article 13 of the 2006 Mekar-Arrakis BIT provides fair 

market value standard of compensation in the event of dispute between the parties. The MFN 

clause thus makes the Claimant eligible for similar award of compensation. 

B. Appropriate standard as per international law 

22. The Respondent is obliged to make full reparation and comply with the standard of ‘just 

compensation’.30 Appraising the investment as per fair market value will ensure that the 

consequences of the breach are wiped out and economic situation of Claimant is re-established.31 

 
26 Teinver v. Argentina. 
27 EDF v. Argentina. 
28 Roland Klager, ‘Fair and Equitable Treatment: A Look at Theoretical Underpinning of Legitimacy and Fairness’. 
29 2014 Bonooru- Mekar CEPTA, art. 9.7; White Industries v. India. 
30 Chorzów v. Poland; CME v. Czech Republic. 
31 Crystallex Co. v. Venezuela; Petrobart v. Kyrgyz Republic. 



 

5 

Thus, the fair market value standard for FET breaches is also recognised by the customary 

international law. 

C. FET breaches also necessitate FMV standard 

23. ‘Fair market value standard’ of compensation can be awarded for FET breaches and is not limited 

to expropriation.32 It has been recognized as the preferred standard of compensation for the 

violations of the FET clause specifically in cases of multiple treaty breaches.33 The Respondent 

breached Articles 9.6, 9.7 and 9.9 of CEPTA among others, thereby making the application of 

fair market value standard justifiable. 

24. In the event of difficulty in differentiating a FET breach from indirect expropriation, it is 

acceptable to expect the same level of compensation if considerable disruption to the invested 

capital is caused.34 The Respondent’s discriminatory conduct can also be considered as indirect 

expropriation, making it reasonable to compensate as per fair market value standard. 

 

 

 

 

 

 

 

 

   

 

 

 

 
32 Azurix v. Argentina. 
33 Enron v. Argentina. 
34 Sempra v. Argentina. 


