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1. That the Tribunal has jurisdiction under Chapter 9 of CEPTA. 

 

1.1. Jurisdiction under the Bonooru-Mekar CEPTA. 

 

1.1.1. CEPTA is silent on the state control and ownership of the investor instead talks 

about investor’s nationality [Article 9.1 CEPTA]. 

 

1.1.2. In cases of treaty silence, a presumption must be made that “investor” includes 

both governmentally and privately owned entities [UNCTAD, International 

Investment Agreements: Key Issues 2004; Tatneft v. Ukraine]. 

 

1.1.3. One of the primary jurisdiction requirements for arbitration is to have a 'written 

agreement' [Additional Facility Rules; New York Convention]. 

 

1.1.4. Consent to arbitration is deemed the "cornerstone of jurisdiction of the Centre" 

[BIVAC v. Republic of Paraguay]. 

 

1.1.5. Art. 9.16 and 9.17 provides for written consent under CEPTA. 

 

1.2 Jurisdiction under ICSID additional facility rules. 

 

1.2.1 Investment protected under Art. 25 of ICSID should be: (1) a contribution; (2) 

a certain duration; (3) a risk; and (4) a contribution to the economic development 

of the host State [Salini v. Morocco]. 

 

1.2.2 In order to facilitate the proceedings when one party is not a “Contracting State” 

under Article 25 of the Convention, Additional facility rules apply [Additional 

Facility Rules]. 

 

1.2.3 Jus standi of wholly or partially owned State enterprises is not precluded from 

the notion of ‘national’. The kind of functions it performs is the decisive factor 

[CSOB v Slovakia ¶17; Broches Test; BUCG v Yemen]. 
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1.2.4. Mere influence exercised by a state in a State-owned enterprise, by itself is 

insufficient for its acts to be attributed to the State [Electrabel v. Hungary]. 

 

2 That amici submissions are relevant in investment disputes. 

 
 

2.1. Rationale for the acceptance of amici submissions. 

  

2.1.1. Amici submissions help assist the tribunal without altering the disputing parties’ 

rights and bring legitimacy and transparency in investment treaty arbitration 

[Methanex v. USA; Vivendi v Argentina]. 

 

2.1.2. Rule 37(2) of the ICSID Rules and Art.41(3) of the Additional Facility Rules, 

permit amicus briefs. 

 

2.1.3. Interplay of the ICSID Convention and the BIT and the consensual nature of 

arbitration means the consent of disputing parties to such briefs [Aguas del 

Tunari v. Republic of Bolivia]. 

 

2.2. Leave sought for filing amici submissions by external advisors to the committee on 

reform of public utilities should not be granted. 

 

2.2.1. Tribunals have discretion to accept amicus submissions if specified criteria are 

satisfied [ICSID Rules]. 

 

2.2.2. Amici submissions must be ‘within the scope of the dispute’ to avoid ‘unnatural 

broadening’ [Apotex v USA, ¶ 27]. 

 

2.2.3. Amici cannot be permitted to ‘turn the dispute the subject of the arbitration into 

a different dispute’ [UPS v Canada, ¶ 60]. 
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2.2.4. Additional jurisdictional questions presented such briefs are inappropriate and 

not be considered [Suez v. Argentina, ¶ 27]. 

 

2.3. Grant the leave sought for filing amici submissions by consortium of Bonoori foreign 

investors. 

 

2.3.1. International investment treaties have direct relevance in public interest 

mandates and activities at the local, national and international levels [Suez v. 

Argentina; Piero Foresti v South Africa]. 

 

 

 

3. That the respondents have violated Article 9.9 of CEPTA. 

A. Violation of FET Standards. 

 

Obligation to accord fair and equitable treatment is included within the FET standards 

[United Parcel Sercives, ¶ 97]. 

 

3.1. Vemma had certain legitimate expectations from its covered investment which was 

ought to be protected. 

 

3.1.1.  Legitimate expectations constitute an inherent part of any bilateral 

investment treaty/agreements [Saluka Investmrnts, ¶ 302; FREIF v. 

Spain, ¶ 7.75]. 

 

3.1.2. Mekar violated those legitimate expectations. A lack of clarity of the legal 

framework or are excessively vague rules can violate fair and equitable 

treatment [Occidental v. Ecuador, ¶ 184]. 

 

3.2. Mekar breached the fundamental requirement of due process in judicial and 

administrative proceedings. 
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3.2.1. Violation of due process by administrative authorities amounts to violation 

of FET standards [Waste Management v. Mexico, ¶ 98]. 

 

3.2.2. Mekar (through CCM) violated the requirement of due process in many 

occasions. 

 

3.2.2.1. CCM investigated Vemma suo motto without authority. The failure to 

show a legal basis for the administrative proceedings under domestic 

law was therefore taken into account as one aspect for the violation of 

fair and equitable treatment [Pope & Talbot v. Canada, ¶ 174]. 

 

3.2.2.2. Air fare caps were unreasonably prolonged even when inflation was 

rising. Fair and equitable treatment further requires the domestic 

administration to give reasons for their decisions and base them on 

sufficient factual evidence [IILJ Working Paper 2006/6, ¶ 24; 

Metaclad v. Mexico]. 

 

3.3. Mekar pursued various act(s) which were arbitrary and discriminatory against Vemma. 

 

3.3.1. Arbitrary and discriminatory acts against an investor amount to gross 

violation of FET Standards. Fair and equitable treatment prohibits arbitrary 

and discriminatory measures and lays the obligation to observe contractual 

obligations towards the investor [Noble Ventures v. Romania, ¶ 182]. 

 

3.3.2. Mekar is responsible for arbitrary and discriminatory treatment against 

Vemma. 

 

3.3.2.1. Mekar arbitrarily dismissed Vemma’s application for subsidy under 

Executive Order 9-2018. Host state is duty-bound to ensure equality 

and non-discrimination in the treatment of protected investors vis-à-

vis other foreign investors in its territory [İçkale v. Turkmenistan, ¶ 

328]. 
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3.3.2.2. CCM objected to the privileges received by Vemma contrary to its 

own approval to it in the beginning. 

 

3.3.2.3. State controlled bank offered a credit line to Vemma at an inflated 

interest based on the credit rating given by a governmental credit 

agency and not independent. 

 

3.4. Mekar pursued an abusive approach towards Vemma. 

 

3.4.1 Mekar’s dramatic shift in its economic policy put foreign investors under 

‘duress’. Fair and equitable treatment requires the host State to “grant the 

investor freedom from coercion or harassment by its own regulatory 

authorities” [Saluka, ¶ 308]. 

 

3.4.2. Vemma was ‘coerced’ to not sell its stake in Caeli to the Hawthorne Group 

giving it a bona fide offer. 

 

3.4.3. The attitude of LPM government has always been harassing towards foreign 

investors. 

 

3.5. Mekari Courts denied justice to Vemma’s genuine cause. 

 

3.5.1. Courts failed in providing for fair and adequate opportunities to Vemma’s 

dispute. BIT protects foreign investment and investors against wrongful 

conduct by the judicial system as a whole [Loewen v. United States, ¶ 123]. 

 

3.5.1.1. Mekari Court’s decision with respect to objection to airfare caps lacked 

judicial rationale. 

 

3.5.1.2. Court refused the right to appeal. In the ELSI case, the IC stated the test 

of what is an arbitrary conduct as a "willful disregard of due process of 

law, an act which shocks, or at least surprise, a sense of judicial 

propriety” [ELSI (U.S. v. Italy), ¶ 15]. 
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3.5.2. Mekari courts enforced the arbitral award which was over-ruled by the Courts 

at seat of arbitration. A foreign judgment is unenforceable as against public 

policy only to the extent it is repugnant to fundamental notions of what is 

decent and just in the enforcing states (USA) [Article 5, New York 

Convention; Team Rio v. Electranta, D.C Circuit Court, USA]. 

 

3.5.3 Unfair decisions by the courts are attributable to state’s responsibility against 

violation of FET [Article 4, ILC Articles; Ambatielos, Judgment, ¶ 21–22, 

ICJ]. 

 

B. Violation of full protection and security. 

 

3.6. Mekar failed to provide full protection and security according to the treaty. The 

obligation incumbent on the [host state] is an obligation of vigilance, in the sense 

that the necessary to ensure the full enjoyment of protection and security of its 

investments and should not be permitted to invoke its own legislation to detract from 

any such obligation [Wena Hotels v. Egypt]. 

 

4. That the Respondent has violated Article 9.9, what then becomes the appropriate 

compensation standard. 

 

4.1. Violation of the Most Favoured Nation Clause. 

 

4.1.1. MFN clause can be used as a compensation standard [CME v. the Czech 

Republic]. 

 

4.1.2. Arakis-Mekar BIT had compensation based on Fair Market Value, the clause 

will be violated if not compensated in the same manner. 

 

4.1.3. The Compensation standard in CEPTA also acknowledges MFN treatment in 

Article 9.11. 
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4.2. There was a case of Indirect Expropriation. 

 

4.2.1. There were legislations and administrative actions to fracture the claimant’s 

efforts [Caratube v. Kazakhstan (II)]. 

 

4.2.2. The Respondent clears all the conditions of the Substantial Deprivation Test 

[Techmed v. Mexico]. 

 

4.2.3. Compensation should be based on Fair Market Value in the case of Indirect 

Expropriation in CEPTA 9.12 [Caratube v. Kazakhstan]. 

 

4.3. Mitigating factors does not affect the appropriate compensation standard. 

 

4.3.1. Mitigating Factors do not aim to change the principles of compensation 

[India-Belarus BIT (2018), art. 26.3].  

 

4.3.2. Respondent’s Economic Crisis does not excuse them of the compensation 

provided in CEPTA. 

 


