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ISSUE 1: THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE CEPTA 

A. The Claimant is a national of Bonooru under ICSID Additional Facility Rules 

1. The Claimant has the nationality of a Contracting of ICSID Convention 

a. The Claimant is an airline company duly incorporated in accordance with the Bonoori 

legislation [Record, p. 29, para 10], which means its place of incorporation is Bonooru.  

b. Bonooru is a Contracting State of the ICSID Convention.  

2. Vemma was and has remained an independent commercial entity despite the fact that Bonooru 

retained minority shareholding in Vemma [Record, p. 29, para 10] and increased its shareholding 

to 55% in March 2021 [Record, p. 40, l. 1410]. 

3. The legal standing of the Claimant has been acquired by satisfying both the structural and 

functional test [Maffezini v. Spain]. Additionally, the standing is strengthened by the fact that 

Claimant was acting in a commercial capacity in the whole time, which is a decisive criterion in 

determining the rights to file a submission to arbitration [CSOB v Slovakia]. 

B. The Tribunal has jurisdiction over the investment (jurisdiction ratione materiae)  

1. This dispute is an Investment Dispute given that the nature of the claims concerns Claimant’s 

shares in Caeli Airways acquired through a Sales Purchase Agreement with Mekar Airservices 

Ltd. [Record, p. 32, para 26], which was at that time regulated by the 1994 Bilateral Investment 

Treaty (“BIT”). 

2. As stated in Article 1.6 of the CEPTA in 2014, such an investment shall be governed by the 

CEPTA from the date of entry into force of the CEPTA. 

3. The shares in Caeli Airways which Claimant owns directly is a covered investment under Article 

9.1 of the CEPTA. 

C. The parties had satisfied other requirements including exhaustion of local remedies 

under CEPTA. 

1. The parties have consented to arbitration pursuant to Art 9.(17) of the CEPTA. 

2. Vemma’s claim to arbitration of Vemma is submitted in a due manner. 
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a. The disputing parties did not reach a mutual agreement [Record, p. 2, para 4]. 

b. Vemma has the right to submit the claim to arbitration on its own behalf pursuant to 

Art 9.16(1)(a) of the CEPTA.  

ISSUE 2: THE TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT FOR FILING AMICI 

SUBMISSIONS 

A. The Tribunal should grant leave to amicus submission by the Consortium of Bonoori 

Foreign Investor (“CBFI”) under Chapter 9 of CEPTA and Article 41.(3) of ICSID 

Additional Facility Arbitration Rules. 

1. There was a public interest in the subject-matter of the arbitration. 

a. The subject-matter of an arbitration proceeding is to be considered of public interest 

when the decisions to be issued in that arbitration are likely to affect individuals or 

entities beyond the Disputing Parties [Apotex v USA]. 

b. The subject-matter of this proceeding is mainly related to determining whether a State-

owned enterprise has its own standing to pursue a dispute against a State to arbitration. 

c. Currently, 38 members of the CBFI have made investment into Mekar [Record, p.16, 

para 6] and in 2014 & CBFI members cumulatively invested USD 59 billion in the 

Greater Narnian region [Record, p.87, para 11]. 

d. Therefore, the outcome of this proceeding certainly has direct impacts on other entities 

beyond the Disputing Parties which CBFI is representing. 

2. CBFI may assist the Tribunal in evaluating the submissions and arguments of the disputing 

parties with its expertise and experience.  

a. CBFI aims to aid the Tribunal grasp more thoroughly the operation of Bonoori 

enterprises and the regulatory framework in Bonooru [Record, p. 17, line 545], through 

which the Tribunal can arrive at a more appropriate decision. 

b. CBFI has shown its expertise and experience in the international business climate by 

offering services to Bonooru companies [Record, p. 87, para 11] and CBFI is a national 
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leader in public policy advocacy on national and international business issues [Record, 

p. 16, para 2].  

3. CBFI portrays an independent position despite the Respondent’s claim that the involvement of 

Lapras Legal Capital (“LLP”) through CBFI raises a conflict of interest. It is clear that LLP’s 

activities in this arbitration were just only restricted to advising the Claimant in respect of 

potential litigation funding and funders [Record, p. 87, para 12].  

4. In addition, this submission is concerned about a matter of law within the scope of the dispute 

because the CBFI’s submission provides information about the legal aspect relating to the 

standing of State-linked enterprises in ISDS [Record, p. 16-17, line 540], particularly the 

Claimant in this case. 

5. Lastly, CBFI possesses significant interest in the arbitral proceedings since the decision in this 

arbitration exerts significant effects on the member’s interests which CBFI is representing and 

defending. This reasoning is also accepted by several jurisdictions [Apotex v USA].  

B. The Tribunal should reject the amicus submission by the external advisors to Mekar’s 

Committee on Reform of Public Utilities (“CRPU)  

1. The question raised by the external advisor is not under the scope of the dispute. 

a. External advisors are concerned about the legality of Vemma’s investment which they 

posited that this investment was acquired by means of bribes [Record, p. 19, l. 635]. 

b. However, the disputing parties did not raise their concerns regarding this matter 

throughout the proceedings.  

c. This notion has also been generally accepted by some jurisdictions when the 

jurisdictional issue has received no objections from disputing parties. [AES v Hungary]. 

2. The external advisors to Mekar’s CPUR do not possess public interest in the arbitral 

proceedings as the public interest has already been represented by Mekar as the Respondent in 

this case. Therefore, there is not sufficient grounds to grant the amicus curiae status to the 

external advisors.   
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ISSUE 3: THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA 

A. The Republic of Mekar has shown arbitrary and discriminatory conduct 

1. CCM conducted the investigations in an unreasonable manner.  

a. Both investigations of CCM were initiated without meeting all requirements set forth 

in Chapter III of the Monopoly and Restrictive Trade Practice Act, as Amended in 2009 

[Record, p. 47]. The 1st investigation was launched, ignoring the fact that the market 

share of Caeli was lower than 50% [Record, p. 34, para. 36], as required in Chapter III. 

The initiation of the 2nd investigation, on the other hand, was based solely on the 

complaint of other competitors [Record, p. 35, para. 38], lacking “strong evidence” as 

required in Chapter III.   

b. As a part of unreasonable investigation, CCM also imposed an unreasonable interim 

measure which disregarded requirements for an interim measure under Article 4 of 

Chapter III. 

2. The Republic of Mekar arbitrarily and discriminatorily denied subsidy to Caeli. 

a. The Secretary of Civil Aviation refused to provide the loan to Caeli without giving a 

proper explanation. The later explanation made by Mekar’ s deputy Minister of 

Transportation was based on the fact that Caeli was a state-owned- enterprise, which is 

not one of the criteria set forth in for providing subsidies [Annex VIII, p. 56, l. 1917 & 

UPS v Canada]. 

b. In the like circumstance, two other competitor airlines of Caeli were treated more 

favorable as being approved of subsidies despite being unqualified for those criteria 

[Record, p. 37, para. 46]. 

3. The court of Mekar at Phenac arbitrarily recognized and enforced a set-aside award 

a. The award decided by Mr. Cavanaugh in the case between Vemma Holdings and Mekar 

Airservices was set aside by the Supreme Arbitrazh Court of Sinnograd, which is the seat 

of the arbitration [Annex XIII, p.62], due to the strong allegations and evidence 



5 
 

 

provided by the CILS on the corruption committed by Mr. Cavanaugh [Annex XII, p. 

61].  

b. The High Court of Mekar still recognized and enforced that award, ignoring the 

decision of the court of the seat of arbitration, New York Convention [Article V.1.e], 

the instructions of their own superior court [Annex XIV, p. 66, para. 9].   

B. The Republic of Mekar has violated the legitimate expectation of the investor pursuant 

to Article 9.9.3 of the CEPTA. 

1. The policy of the cabinet, along with the Emergency Recovery Act 2009 of Mekar was to large-

scale privatization of SOEs including Caeli Airways [Record, p, 30, para. 18]. The policy was 

delivered through specific representation by Mekar Airservices to its investors, including the 

Claimant [Record, p. 31, para. 21], who later relied on that representation to invest in Caeli with 

the expectation to enter, maintain and earn profits from its investment for a long period of time. 

2. However, the Mekar government made changes in the general legal framework towards re-

nationalization of corporations [Record, p.  35, para. 41]. Under this new policy, Mekar and its 

organs adopted various arbitrary and discriminatory conducts to Claimant with the purpose of 

re-claiming ownership for the state. The changes of general legal framework are commonly 

considered violations of legitimate expectation [Masdar Solar v. Spain].  

ISSUE 4: THE COMPENSATION STANDARD THAT SHOULD BE APPLIED IS THE 

FAIR MARKET VALUE STANDARD 

A. The MFN clause [Art. 9.7, CEPTA] provided the obligation of Mekar to provide no less 

favorable treatment to investors from Bonooru than investors from any other states, including 

Arrakis. Therefore, the treatment provided by the Republic of Mekar to Arrakisi investors if 

those treatments are more favorable and circumstances are similar. [Maffezini vs Spain]  

B. The Art.13 of Arrakis - Mekar BIT, which is using fair market value for compensation, is applied 

consistently by tribunals [PO3, page 87, para 15] and is more favorable than the treatment 

Vemma may receive under Art. 9.21 of CEPTA.  


