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PART-I 

A. Tribunal has jurisdiction ratione personae. 

1. Claimant’s stance ensues from the treaty 

1.1 Investor within CEPTA.   

Definition of ‘investor’ doesn’t create a distinction based on enterprises’ type, purpose, 

ownership or control (Vandevelde, BITs: History, Policy, and Interpretation). Unless 

expressly prohibited, enterprises with government-ownership are included under such 

broad scope, applying Article 31 of VCLT. (CBQ v Mongolia) 

1.2 Treaty language prevails. 

Even if determining governmental conduct, tribunals should consider, under language 

of the treaty, whether such conduct prevents a claimant from qualifying as an 

“investor”. (Feldman, SOE as Claimants in International Investment Arbitration) 

2. Claimant isn’t State by implication 

2.1 Presumption of effective separation 

a. State-ownership doesn’t trigger presumption of statehood under international 

law. (Tulip v Turkey) Nor does facilitation of State’s programs or objectives 

imply so. (CSOB v Slovak Republic) 

b. Under investment law, State-owned enterprises are separate and legally 

independent from State; and should be treated similarly as private enterprises, 

being neither privileged nor disadvantaged by their relation to the State. 

(Maravilla, The Ability of a SOE to Declare Force Majeure Based Upon Actions 

of the State) 

2.2 Inevitability 

Government connections are insufficient to assimilate an entity to the state itself 

(Ukraine v Tatneft). Governmental connections are inevitable in the context of 

conversion of closed economy to market-based mixed economy (id). 

3. Qualification under ICSID 

3.1 Investment protections apply even to state-entities. (Telenor v Hungary) 



3.2 Test to determine. 

ICSID Convention doesn’t specify “national of Contracting State” to only be privately-

owned entities.  A government-owned/mixed-economy Corporation shouldn’t be 

disqualified as a ‘national’ unless it was (a)acting as government’s agent or 

(b)discharging essentially governmental functions for the investment instance 

(Broches,’92). 

a. For such attribution, ownership doesn’t matter (CSOB). Claimant performed 

as a commercial contractor and not a State-agent. (BUCG v Yemen) 

b. Nature and not the purpose of activities count (CSOB). Activities stimulating 

governmental policies/purposes of the State are immaterial for jurisdictional 

question, if they don’t lose their commercial nature. 

 

 

PART-II 

A. Tribunal should grant leave requested by CBFI for it fulfils the criteria under Article 

41-ICSID AF Rules and Article 9.20-CEPTA 

1. The perspective provided would assist the Tribunal in determining factual issues related 

to the proceedings by focusing on the nature of the corporate framework in contention. 

(Vivendi v Argentina)  

2. CBFI has significant interest in the proceedings, as there is a “specific interest” of CBFI 

members. (UPS v Canada) 

3. Membership of disputing party in an applicant doesn’t imply absence of independence 

in se, rather the assessing criterion is novelty and utility of the submission. (Eli Lilly v 

Canada)              

B. External advisors- CRPU submission does not fulfil the stated criteria 

Submitted corruption allegations fall outside the scope of dispute, not being raised by 

either party; and will unduly burden the parties if accepted. (UPS)  

 



PART-III 

A. CCM’s first investigation violated Mekari Law and Article 9.9 of CEPTA 

1. Market-share of Caeli was wrongly collated without clarifying to the Claimant what 

constitutes high-level cooperation; and this can’t be exploited to its disadvantage. 

(Occidental Exploration v Ecuador) Allegations of secondary preferential slot-trading 

were a mala-fide justification for such collation. 

2. No compelling factors were fulfilling the criteria under S2(b)&(c) of MRTP Act of 

2009. 

3. The investigation was arbitrary, illegal, irrational, and lacked proportionality, 

(Parkerings vs Lithuania, EDF vs Romania) considering - no competitor felt it 

problematic; it is the only case of sou-motu investigation; and governmental influence 

on the body. (Saluka v Czech Republic) 

 

B. Arguendo, measures consequent of such investigation violated Section 9.9 of CEPTA 

1. Claimant’s airfare rates weren’t below the cost-price and didn’t amount to predatory 

pricing. Nevertheless, imposition of floor and ceiling price by way of airfare caps was 

arbitrary and disproportionate, (SD Myers v Canada) not serving any legitimate 

purpose. This inflicted damage on Claimants by not allowing them to receive 

reasonable returns and cover their costs during major upheaval in the market. (Lemire 

v Ukraine) 

2. Both Mekari law and international law recognize that interim measures shall be 

temporary, conservatory and proportionate. No waiver or revision of airfare caps in 

changed circumstances, (Nidec/Whirlpool Case M.8947) and imposition of fines in 

violation of S4(f), MRTP Act, amounts to a mistake of law. 

3. Explicit and implicit promises include reasonable expectations surrounding the 

conclusion of the agreement (Parkerings); and violation of basic principles of economic 

rationality, proportionality, regulatory fairness and certainty constitutes a violation of 

legitimate expectation, (Total SA v Argentina). Assurances by MRTP Act to promote 

competition and reasonable expectations were violated owing to implications of lack of 

regular pegging of airfare caps with rapidly changing inflation rates and non-revision 

of interim caps. (Suez v Argentina) 



C. CCM’s decision consequent to the second investigation was arbitrary. 

1. CCM’s conduct wasn’t the legitimate implementation of domestic law, (Merck Sharp) 

as Caeli was neither dominant in the relevant market (British Airways/SN Brussels 

airline, 2003) nor was it abusing prices which were according to the levied airfare caps. 

2. Arguendo, imposition of the fine was disproportionate and violative of the MRTP Act. 

 

D. Claimant was denied justice due to unreasonable delay in the hearing of interim 

measures. 

1. Procedural delays constitute a classic example of denial of justice. The hearing for the 

interim measures was scheduled 13 months after registering the claim which is a 

procedural delay amounting to denial of justice. (Pey Casado v Chile) 

2. The unreasonableness of delay is not only dependent upon the duration of delay but is 

also assessed by other factors like complexity, swiftness, the behaviour of the litigants, 

the significance of the interest at stake and the behaviour of the courts themselves. 

(White Industries v India) 

3. Backlog of cases cannot be an excuse for denial of justice due to unreasonable delay. 

(Paulsson, Denial of Justice in International Law) 

 

E. Passing the summary award without proper hearing is a violation of due process of 

law. 

1. Dismissing Caeli’s case on merits through a summary decision, without conducting any 

hearing for it, is manifestly against the principles of natural justice. (Waste Management 

v Mexico) 

2. Restrictions on the obligation to provide a hearing are permissible only if they have a 

legitimate aim and are proportionate, as well as not undermining the very essence of 

the law. (Handbook on European law relating to access to justice, Fundamental Rights 

Agency, 2016) 

3. The High Court’s decision without adequate reasoning shows improper proceedings 

(Mondev v USA) which raises concerns on credibility and appropriateness of the 

decisions. (Merck Sharp v Ecuador) 

 



 

F. Enforcement of a Foreign Award set-aside violated Mekar’s obligations under both 

domestic and international Law. 

The High Court of Mekar enforced an already set aside award which violates the 

international conventions and its domestic policy (Article V(1)(e), NY Convention, 

1958; Article 36(1)(a)(v), UNCITRAL Model Law, 1985). Moreover, the reasons for 

enforcement of the award are manifestly arbitrary and insufficient. (Rumeli Telekom v. 

Kazakhstan; Jan de Nul v Egypt) 

 

G. Claimant received abusive treatment through various other measures 

1. The Claimant contends that the combinative efforts of various State organs made the 

Claimant relinquish under pressure, to give in to an unfavourable deal, (Desert Line 

Projects LLC v Yemen) in a deliberate attempt to cause loss to the Claimant. (Waste 

Management) 

2. Mekar arbitrarily denied subsidies to Vemma and treated its investments and similarly 

situated national investments by foreign investors and domestic investors differently. 

(Glamis v US) 

3. The shift to MON as the exclusive denomination for offering goods and services was 

purely discretionary. Even if agreed to be a necessity, the defence couldn’t justify the 

change. (LG&E) 

 

PART-IV 

A.  Compensation should be awarded according to fair market value 

1. On employing general principles of interpretation, (Article 31(3)(c) of VCLT) the terms 

of compensation must be interpreted and applied within the framework of the 

international legal system prevailing at the time of interpretation. Therefore, the 

Tribunal must rely upon fair market value to measure damages for breach of fair and 

equitable treatment as a matter of customary international law. (BG Group v Argentina) 



2. The term ‘market value’ has been interchangeably used to refer to ‘fair market value’ 

(Damages in international investment law. British Institute of International and 

Comparative Law) and since the treaty fails to establish a special meaning to this term 

the ordinary meaning of the term should prevail. (Mark Villiger, Commentary on the 

1969 VCLT) 

3. The Tribunal should note that the Respondent has awarded compensation at “fair 

market value” under the Arrakis-Mekkar BIT (Mbengue and Schacherer, Foreign 

Investment Under CETA). Consequently, the substantial obligations of minimum 

standard of treatment under Article 9.7 of CEPTA now appears to allow the Claimant 

to invoke these obligations promised under the Arrakis-Mekkar BIT. 

 

 


