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I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE AS THE 

CLAIMANT QUALIFIES AS A NATIONAL OF A STATE. 

A. Pursuant to Chapter 9.15 of the CEPTA, state-owned enterprises (SOEs) 

are not excluded from being an investor. 

- In accordance with the definition of investors under Chapter 9 of the CEPTA, the treaty 

does not bar SOEs. 

- Vemma is a lawful investor under the treaty and has the ability to bring a claim as an 

investor. 

1. Vemma qualifies as a national of a State, which falls within the ambit of 

jurisdiction under the ICSID rules. 

- Under the ICSID Additional Facility Rules, the Tribunal’s jurisdiction extends to disputes 

arising out of an investment between a Contracting State and a national of another State. 

- To demonstrate the Vemma qualifies as a national of a State, the Claimant would apply 

the Broches test, as well as the jurisdiction award in the case of BUCG and CSOB. 

a) Vemma did not act on the investment as an agent of the Bonoori 

government. 

- Vemma is neither owned nor controlled by the State, a State organ or State entity. 

Vemma was established in 1984 as a privatized company with only 31% to 38% of the 

stake owned by the State of Bonooru in 2020. 

- State ownership of the shares of the corporate entity is not a relevant element to 

determine if an enterprise is a State entity. Therefore, the fact that by March 2021, 

Bonooru owned 55% of Vemma’s shares is not a determinative factor. 

- Vemma can independently vote for its Board of Directors, who play the key management 

role in Vemma. (Articles of Association of Vemma Holdings Inc). 

- With regard to all events pertinent to the dispute, Vemma acted as a commercial actor 

since Vemma participated in Caeli Airways as a shareholder of the company, not 

representing the voice of Bonoori government. 

b) Vemma did not discharge essentially governmental functions in the 

investment in Caeli Airways. 
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- The intent of Bonooru to create the Privatization Scheme, which subsequently led to the 

establishment of Vemma Holdings, is to enhance profitability. 

- To become an investor in Caeli Airways, the Claimant proposed a business strategy as a 

bidder, which was inherently of a commercial nature. 

- Vemma’s functions laid down in Article 3.h of its Memorandum of Association and its 

function of paramilitary activities are irrelevant to the investment of Vemma in Caeli 

Airways. 

- All the actions performed by Vemma pertinent to Caeli Airways do not fall outside the 

commercial sphere. 

II. THE TRIBUNAL SHOULD GRANT THE LEAVE FOR FILING AMICUS 

SUBMISSION FROM THE CONSORTIUM OF BONOORI FOREIGN 

INVESTORS (CBFI) AND BAR THE AMICI SUBMISSION FROM THE 

EXTERNAL INVESTORS TO THE COMMITTEE ON REFORM OF PUBLIC 

UTILITIES (CFPU). 

A. The Tribunal should grant the leave for filing an amicus submission from 

CBFI. 

- The CBFI satisfies all the requirements of amicus curiae laid down in Article 41.3 of the 

ICSID Additional Facility Rules. 

B. The Tribunal should bar the amicus submission from the external 

investors to CFRU. 

- The requirement to file an amicus submission is that the non-disputing party would address 

a matter within the scope of the dispute only. 

- The amicus submission from the external investors to the CPRU raised the issue of ratione 

legis jurisdiction of the Tribunal. This falls outside the scope of the dispute since neither 

party had addressed such an issue before the Tribunal. 

III. THE RESPONDENT TREATED THE CLAIMANT’S INVESTMENT UNFAIRLY 

AND INEQUITABLY AND THEREBY BREACHED CHAPTER 9 OF THE 

CEPTA 

A. Mekar denied justice to the Claimant in administrative proceedings 
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- A denial of justice is caused when the relevant courts refuse to entertain a suit or subject it 

to undue delay (Azinian, Davitian, & Baca vs United Mexican States). 

- Caeli’s appeals to the CCM investigations were continuously subjected to delays of more 

than a year. Although any fines could not be enforced pending court review, the fact that 

Caeli had to remain under such alleged conducts which it did not commit specially for such 

a considerably long period of time could have created significant economic losses for the 

Claimant. 

B. Mekar’s measures constituted a fundamental breach of due process, 

including a fundamental breach of transparency 

- Under international investment law, due process of law is often associated with notions of 

denial of fairness in the administration of justice and procedural fairness in the application 

of, for instance, administrative procedures by the host State (The International Minimum 

Standard and Fair and Equitable Treatment). 

- Several measures taken by Mekari organs constituted a fundamental breach of 

transparency: 

1. The CCM conducted an illegal investigation against Caeli; 

2. The CCM lacked transparency in its findings; 

3. The Mekari Court lacked transparency in its judgement; and 

4. Mekar breached its international obligations under the New York Convention. 

C. Mekar conducted discriminatory measures against Caeli 

- Discrimination occurs when investors in like circumstances receive less favorable 

treatment without justification (Saluka Investments B.V. v. The Czech Republic). 

- In this case, both Vemma Holdings Inc and the Arrakis holding group are investors who 

own foreign airlines in Mekar, respectively Caeli and JetGreen. There were two incidents 

in which Vemma Holdings received differential treatment. First, concerning the Executive 

Order 9-2018 of the President of Mekar and second, regarding CCM investigations, both 

of which lacked reasonable justification. 

D. Mekar owes the Claimant 700 million USD plus interest as of the date 

of the violation 

- The fair market value is “the price, expressed in terms of cash equivalents, at which 

property would change hands between a hypothetical willing and able buyer and a 
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hypothetical willing and able seller, acting at arm length in an open and unrestricted 

market, when neither is under compulsion to buy or sell and when both have reasonable 

knowledge of the relevant facts” (International Glossary of Business Valuation Terms). 

- The key features of the fair market value of an asset, among others, are that: 

1. the parties involved “do not have a particular or special relationship”; 

2. the price paid reflects a hypothetical transaction, in which parties are well 

informed and not under any compulsion to buy or sell; and 

3. the property is sold in an “open and unrestricted market” where participants are 

acting freely and competitively, and where there are no restrictions on the sale of 

the property. In such a market, the fair market value of the property “will reflect 

its highest and best use”, be that for the “continuation of an asset’s existing use 

or for some alternative use”. 

- The unfair and illegal actions taken by Mekar, and by organs of the Mekari State, caused 

Vemma’s investment to depreciate in value. Mekar’s actions, either individually or taken 

together, breached Mekar’s commitment to fair and equitable treatment in the CEPTA. 

Thus, Vemma is entitled to compensation.  

- Based on the “fair market value”, principles of international law and the most favoured 

nation obligation contained in CEPTA, Mekar owes the Claimant 700 million USD in 

compensation corresponding to of the investment prior to the violation by Mekar.  

 

 


