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ARGUMENTS ON PROCEDURE 

ISSUE 1: THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE 2014 BONOORU-

MEKAR COMPREHENSIVE ECONOMIC PARTNERSHIP AND TRADE AGREEMENT (“CEPTA”). 

 

A. The CLAIMANT fulfills the rationae personae requirements under the CEPTA and 

Article 1 of the International Centre for Settlement of Investment Disputes Additional 

Facility Rules, 2006 (“ICSID AF Rules”). 

 

B. The RESPONDENT'S objection to the Tribunal’s jurisdiction, viz., that the present claim 

constitutes state-state arbitration, is untenable because Bonooru is not the CLAIMANT.  

1. At the outset, Bonooru’s increased participation in the CLAIMANT’S activities after 2 

March 2021 is irrelevant as it began after the present proceeding was initiated, and 

hence does not affect jurisdiction [Vivendi v. Argentina, Decision on Jurisdiction].  

 

2. The CLAIMANT is not State since the Broches test has not been met. 

2.1. The CLAIMANT via, inter alia, its operation in Mekar, did not discharge essentially 

governmental functions [CSOB v. Slovakia, Decision of the Tribunal on Objections 

to Jurisdiction]. 

2.1.1. Bonoori law does not confer any governmental function on the CLAIMANT 

[Union Fenosa Gas v. Egypt, Award of the Tribunal]. 

2.1.2. The CLAIMANT does not perform functions that are governmental in nature. 

2.1.2.1. The CLAIMANT’S activities were essentially commercial in nature. 

2.1.2.2. The CLAIMANT is not sufficiently accountable to the Bonoori public 

[Hyatt International Corporation v. Iran]. 

2.1.3. The CLAIMANT was not performing any governmental functions in the 

operation of Caeli Airways [BUCG v. Yemen, Decision on Jurisdiction]. 

2.2. The CLAIMANT was not an agent of Bonooru.  

2.2.1. The CLAIMANT was not acting under the instructions of the state as Bonooru 

had not issued it any compelling mandates [EDF v. Romania, Award]. 
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2.2.2. The CLAIMANT was not acting under the direction or control of Bonooru 

because it was not under its effective control [Masdar v. Spain, Award].  
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ISSUE 2: THE TRIBUNAL MUST ONLY GRANT THE LEAVE SOUGHT BY THE CONSORTIUM OF 

BONOORI FOREIGN INVESTORS (“CBFI”) TO FILE AMICUS CURIAE SUBMISSIONS. 

 

A. The Tribunal should not allow the External Advisors to the Committee on Reforms of 

Public Utilities (“EACRPU”) to file amicus submissions. 

1. EACRPU’s submissions would address matters outside the scope of the dispute. 

1.1. Its submissions raise a fresh jurisdictional question of ratione legis. 

1.2. It has failed to establish the relevance of its submissions to the scope of the dispute 

[Eco Oro Minerals v. Columbia, Procedural Order 6]. 

 

2. EACRPU is not in a unique position to adduce information about Caeli’s 

privatization, and therefore will not assist the Tribunal in addressing a legal or factual 

issue within the dispute. 

 

3. EACRPU does not have a significant interest because the outcome of this proceeding 

only impacts its financial operations [Apotex v. USA, Procedural Order on Participation 

of the Applicant, Mr. Barry Appleton, as a Non-Disputing Party].  

 

4. EACRPU has not demonstrated public interest in the proceedings [Vivendi v. 

Argentina, Order in Response to a Petition for Transparency and Participation of Amicus 

Curiae]. 

 

B. The Tribunal should allow CBFI to file amicus curiae submissions. 

1. CBFI would address matters within the scope of the dispute. 

1.1. Submissions regarding Bonooru’s business landscape and regulatory framework 

would help determine the CLAIMANT’S status as an investor [Infinito Gold Ltd v. Costa 

Rica, Petition for Amicus Curiae Status]. 

1.2. Submissions regarding the impact of this dispute on future capital flows and 

investment protection would not broaden the dispute. 
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2. CBFI’s submissions would assist the Tribunal by addressing factual and legal issues 

within the dispute. 

2.1. It possesses a unique perspective considering its expertise as the national leader in 

public policy advocacy on national and international business issues [Eli Lily v. 

Canada, Procedural Order 4]. 

2.2. Its perspective is independent despite Lapras Legal Capital’s membership [UPS v. 

Canada, Decision of the Tribunal on Petitions for Intervention and Participation as 

Amici Curiae]. 

 

3. CBFI possesses a significant interest because the outcome of the proceedings would 

affect the rights that CBFI represents [Apotex v. USA, Procedural Order on 

Participation of the Applicant, BNM, as a Non-Disputing Party]. 
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ARGUMENTS ON MERITS 

ISSUE 3: THE RESPONDENT VIOLATED ARTICLE 9.9 CEPTA. 

 

A. The RESPONDENT violated the Fair and Equitable Treatment (“FET”) standard 

contained in Article 9.9. 

1. The CLAIMANT was denied justice. 

1.1. The decisions of the Superior Court of Mekar were manifestly unjust and shocked 

juridical propriety. 

1.2. The decisions of the Competition Commission of Mekar (“CCM”) were manifestly 

unjust and shocked juridical propriety. 

1.3. The hearing for the interim injunction was unduly delayed considering its complexity, 

the need for celerity and the CLAIMANT’S behavior in the proceeding [Toto 

Costruzioni v. Lebanon, Award]. 

 

2. The initiation of investigations by the CCM violated due process. 

2.1. The CCM incorrectly initiated the 1st investigation, as it considered the market share 

of the Royal Narnian and Caeli jointly, disregarding that slot-trading constitutes a 

common industry practice. 

2.2. The CCM incorrectly initiated the 2nd investigation.  

2.2.1. Complainants were not ‘direct competitors’ of Caeli. 

2.2.2. Competing modes of transport should not have been excluded while assessing 

Caeli’s market share. 

 

3. The maintenance of airfare caps (“Airfare Cap”) by the CCM against the CLAIMANT 

was an arbitrary measure. 

3.1. The Airfare Cap was not a rational policy as it did not serve public interest [AES v. 

Hungary, Award].  

3.2. In any case, the Airfare Cap was not reasonable as it caused disproportionate losses 

to the CLAIMANT [Electrabel v. Hungary, Award].  
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4. The RESPONDENT’S denial of subsidies to the CLAIMANT was a discriminatory measure 

[Saluka v. Czech Republic, Partial Award]. 

4.1. The CLAIMANT was in a similar situation to other airlines which received subsidies as 

they belonged to the same sector and were affected by the same economic conditions.  

4.2. The CLAIMANT was treated differently as it was denied subsidies.  

4.3. The fact that the CLAIMANT is a State-owned enterprise was not a reasonable 

justification for such denial as it is separate and legally independent from Bonooru. 

State-owned enterprises do not have any advantages over private enterprises.  

 

5. The RESPONDENT subjected the CLAIMANT to abusive treatment which forced it to sell 

its investment. 

5.1. The RESPONDENT exercised its sovereign powers to harass the CLAIMANT for political 

purposes [Tokios Tokelés v. Ukraine, Award].  

5.1.1. A string of measures, considered in totality, can constitute a cumulative breach 

of the FET standard [El Paso v. Argentina, Award]. 

5.1.2. The RESPONDENT’S actions after November 2017 cumulatively amounted to 

harassment of the CLAIMANT for political purposes. 

5.1.2.1. The RESPONDENT engaged in an immediate and intense burst of 

hostile activity after the Labour Party of Mekar formed the 

government. 

5.1.2.2. The RESPONDENT failed to provide justification for its actions which 

indicates that these actions were politically motivated. 

5.2. The RESPONDENT subjected the CLAIMANT to economic duress to force it into a 

settlement that would not have taken place under the normal operation of economic 

forces. 

 

B. The RESPONDENT’S right to regulate under Article 9.8 CEPTA does not preclude its 

conduct from amounting to a breach of FET. 

1. The RESPONDENT’S right to regulate must be limited by the same tests as under 

international investment law [RWE Innogy v. Spain, Award]. 
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2. The RESPONDENT’S exercise of its right to regulate was illegitimate. 

2.1. The RESPONDENT’S measures, after the Labour Party of Mekar came to power in 

2017, were motivated by political intention and were not bona fide [Phillip Morris v. 

Uruguay, Award]. 

2.2. The Airfare Cap was disproportionate to the interests they served. 

2.3. The denial of subsidies was discriminatory in nature [Myers v. Canada, Partial Award 

(Merits)].  
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Issue 4: FAIR MARKET VALUE (“FMV”) IS THE APPROPRIATE BASIS OF COMPENSATION. 

 

A. The Tribunal should apply the FMV standard provided under Article 13 of the 2006 

Arrakis-Mekar BIT. 

1. The FMV standard is covered by the Most Favoured Nation (“MFN”) obligation 

under Article 9.7 CEPTA.  

1.1. Standards of compensation are covered under Article 9.7(1) CEPTA as it relates to 

the “use” and “enjoyment” of investments [RosInvest v. Russia, Award on 

Jurisdiction]. 

1.2. Standards of compensation do not fall within the exclusions under Article 9.7(2) 

CEPTA. 

1.2.1. Compensation is not a “procedure for resolution of disputes”.  

1.2.2. The measures have been adopted and maintained pursuant to the FMV 

standard under Article 13 of the 2006 Arrakis-Mekar BIT.  

 

2. FMV standard is more favorable than the Market Value standard in this case. 

2.1. The Market Value standard limits the CLAIMANT’S compensation to the only offer 

existing on 8 October 2020, i.e., the RESPONDENT’S offer of USD 400 million. 

2.2. The FMV standard allows the consideration of lost profits which leads to a higher 

valuation of USD 1.1 billion. 

 

B. The compensation awarded ought not be reduced. 

1. The CLAIMANT did not materially contribute to the injury. 

1.1. There exists no causal-link between the CLAIMANT’S allegedly ‘risky’ business 

decisions and the losses it suffered [Occidental v. Ecuador, Award]. 

1.2. The CLAIMANT could not reasonably foresee the unpredictable commodity pricing, or 

the harsh decisions taken by the RESPONDENT [Gemplus v. Mexico, Award]. 
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2. The Tribunal should not consider the RESPONDENT’S financial conditions in 

determining the compensation. 

2.1. The Tribunal is not empowered to decide the dispute ex aequo et bono [Article 54(2), 

ICSID AF Rules]. 

2.2. There is no legal basis in the CEPTA or under international law to consider the 

RESPONDENT’S financial situation owing to the economic crisis. 

 


