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I.  THE TRIBUNAL HAS JURISDICTION UNDER CH.9 OF CEPTA 

A. The conditions surrounding Article 9.16 are satisfied. 

1. The claimant is an ‘Investor’ under the CEPTA. 

2. The claim has been submitted in accordance with Art.9.16 and under Art.2 of the ICSID 

Additional Facility Rules.  

 

B. The claim is a ‘Covered Investment’ within the scope of Ch.2, Art.9.2 of CEPTA.  

1. The share purchase agreement satisfies the requirements of Investment as given under 

Article 9.1 of the CEPTA. 

2. Alternatively, the Claimant’s investment satisfies the Salini1 criteria for investment 

 

C. At the time of submission of arbitration notice against the respondent, the claimant was not 

a state-owned enterprise.  

1. The State of Bonooru has retained only minority shareholding since Vemma’s 

incorporation. 

 

2. Even if it is a State-owned Enterprise, Vemma comes under definition of an investor and 

jurisdiction applies. 

i. Not ‘an agent for the government’ or ‘discharging an essentially governmental 

function’. 

ii. Activities were purely commercial and government in nature.2 State does not 

actively exercise its right to control Vemma.3 

iii. Structure of the State-Owned Enterprise is not as important its functions as an agent 

of the Government4 

 
1 Salini v. Morocco (2001) 
2 CSOB. v. Slovakia (1999) 
3 White Industries v. India (2010) 
4 BUC v. Yemen (2014) 
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D.  If Vemma is a State-Owned Enterprise, initiation of proceedings had already taken place 

before acquiring that status. 

1. The Initiation of the Proceedings began on the 15-11-2021 with the filing of the notice.  

2. Corporate restructuring and the transference of controlling stake took place on 2-3-

2021. 

3. Initiation of proceedings under Art.9.16(6)(c) of the CEPTA begins when notice 

reaches the respondent, and jurisdiction of international court begins when initiation of 

the proceedings takes place.5 

4. Any act that follows institution of proceeding does not affect the jurisdiction of the 

Tribunal retrospectively.6 

 

 

  

 
5 Lockerbie (1998) 
6 CSOB v. Slovakia (1999) 
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II. WHETHER THE TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT FOR FILING 

AMICI SUBMISSIONS? 

A. The Tribunal should grant leave sought for filing amici submission by CBFI as it fulfils all 

the requirements.7 

1. CBFI has significant interest in the arbitral award.8  

2. The Respondent’s contention that the amicus isn’t in ‘public interest’ is misguided.9 

3. CBFI is a ‘non-disputing party’ and offers a third-party perspective relevant to the 

arbitration.10 

4. The submission fulfils the requirement stated under Article 9.19(3) of the CEPTA. 

 

B. The Committee on Reform of Public Utilities(CRPU) must not be granted leave to file their 

amicus submission. 

1. The CRPU does not sufficiently assist in the determination of the factual and legal 

proceedings. 

i. New perspective, particular knowledge or insight must be different from disputing 

parties. 

ii. Corruption is not related to the factual or legal issues related to the proceeding.11  

 

2. The CRPU has no significant interest in the dispute 

i. The CRPU has a general interest in the arbitration. 

ii. CRPU is interested in their own rights, not their clients,12 and adoption of the 

submission by the Tribunal does not prove concrete interest.13 

 

3. There is no “public interest” 

 
7 Vivendi v. Argentina(II)(2007) 
8 Suez v. Argentina (2018) 
9 Biwater v. Tanzania (2008) 
10 Biwater v. Tanzania (2008) 
11 UPS v. Canada (2001) 
12 Apotex v. USA (2013) 
13 RPF v. Canada (2017) 
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i. The arbitration does not affect third party. 

ii. Allegation of corruption isn’t a matter of public interest and is not proved.14 

iii. Burden of proof rests with the party alleging corruption.15 

iv. CRPU provided no clear16  or circumstantial evidence.17  

v. No evidence, investigation or prosecution of Mr.Dorian has been done.18 

 

4. The assessment of legality of Vemma’s investment is outside the scope of the dispute. 

i. Submission regarding the Tribunal’s jurisdiction and raising a new jurisdictional 

question is not part of the “scope of the dispute”.19 

ii. Questions of jurisdiction may only be submitted when there is public interest.20 

 

 

 

  

 
14 Unión Fenosa v. Egypt (2014) 
15 Infinito Gold v. Costa Rica (2021) 
16 EDF v. Romania (2009) 
17 Oostergetel v. Slovakia (2009) 
18 Spentex v. Uzbekistan (2013) 
19 UPI v. Canada (2001) 
20 Apotex Inc. v. USA (2013) 
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III. MEKAR HAS VIOLATED THE MINIMUM STANDARD OF TREATMENT UNDER 

ART.9.9 OF THE CEPTA.  

A. The Respondents have violated the Minimum Standard of Treatment under Art.9.9 of CEPTA 

by violating the Principle of Fair and Equitable Treatment. 

1. Legitimate Expectations have been violated by altering the state’s legal framework to the 

claimant’s detriment.21  

2. Failure to accord fairness in the administration of justice is a violation of FET; this requires 

due process so as to prohibit the denial of justice.22 

3. Denial of justice due to the delay in scheduling the case despite dire financial situation.23 

4. Denial of justice in the SCC Arbitration and in the Superior Court of Mekar without hearing 

the applicants’ claims. This is a violation the principle of FET under Article 9.9(2) of 

CEPTA.24 

5. Fundamental breach of due process with regard to administrative proceedings. The CCM 

retained the airfare caps arbitrarily until Caeli’s market share, including its Moon Alliance 

Members factored in, fell below 40%.  

6. In forcing Vemma to sell its stake at a price of USD400 million, significantly lower than 

its fair market value, Mekar has been unjust enriched.25  

 

B. Mekar has violated their obligation to provide full protection and security to Vemma by 

denying them legal security.   

1. The CCM wrongfully conducted investigations when Vemma’s market share was only 

43%, which was restricted under the MRTP Act, and also imposed unfair caps on airfares.26 

2. The passing of the “Executive Order 9-2018” unjustly deprived the investor from receiving 

subsidies from the government.27  

 
21 LG&E International Inc. v. Argentina (2006). 
22 Waste Management Inc. v. Mexico (2004); Loewen Group Inc v. USA (2003). 
23 Azinian v. Mexico (1999). 
24 Iberdrola v. Guatemala (2012). 
25 Saluka v. Czech Republic (2006). 
26 AES Corporation and Tau Power B.V. v. Kazakhstan (2013); PSEG Global Inc. and Konya Ilgin Elektrik Üretim 

ve Ticaret Limited Sirketi v. Turkey (2007). 
27 Rusoro Mining Ltd. v. Venezuela (2016). 
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3. Enforcement of the arbitral award set aside by the Supreme Arbitrazh Court of Sinnograd 

is a denial of judicial protection.28 

4. The recognition and enforcement of the award set aside by the Supreme Arbitrazh Court 

of Sinnograd, by the Mekari High Court and Superior Court constituted a decision which 

lacks impartiality.29 

 

 

  

 
28 Renée Rose Levy de Levi v. Peru (2014); Loewen Group Inc v. USA (2003). 
29 Vannessa Ventures Ltd v. Venezuela (2013). 
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IV. MEKAR IS LIABLE TO PAY COMPENSATION TO VEMMA FOLLOWING THE 

STANDARD OF FULL REPARATIONS AND FAIR MARKET VALUE  

A. The Respondents shall be liable to make “full reparations” for their wrongful conduct.30 

1. The respondents are liable to make reparations to wipe out all injuries caused by their 

wrongful conduct.31 

2. The respondents have a responsibility to make reparations in form of compensation.32 

i. Compensation is owed in an amount sufficient “to wipe out the consequences of 

the unlawful act”33 

ii. The damages owed are remedial in nature to cover the financially accessible 

damage. 

3. Compensation owed must cover damnum emergens and lucrum cessans in order to 

conform to the principle of full reparation. 

B. The claimants are entitled to compensation corresponding to the “fair market value” of the 

investment prior to the violation by Mekar 

1. The acceptable definition of the fair market value is provide in the International Glossary 

of Business Valuation Terms 

2. The principles of international law and most favoured nation contained in the CEPTA 

entitle the claimants to fair market value standard of compensation. Mekar’s contention for 

market value over fair market value is in violation of the principles enshrined in CEPTA. 

3. The fair market value of the property in question must “reflect its highest and best use”34 

C. The actions taken by Mekar were not necessary acts.  

 
30 Factory at Chorzow (Germ. v. Pol.), 1927 
31 Article 31 of the International Law Commission’s Articles of State Responsibility; Dina Shelton, Righting 

Wrongs: Reparations in the Articles on State Responsibility, 96 AJIL 833, 838 (2002)  
32 ILC Articles on State Responsibility, Art. 34, 35. 
33 ILC Articles on States Responsibility, Art. 36,  
34 Santa Elena v. Costa Rica (2000) 
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1. Mekar’s actions did not safeguard essential interests, there was no grave and imminent 

peril, the course of action was not the only way available and other essential interests were 

impaired.35    

2. Pleas claiming necessity need not always be accepted in the context of financial crises36 

3. Mekar must pay compensation as its acts were not necessary. 

 
35 National Grid PLC v. Argentina (2008) 
36 BG v. Argentina (2007) 


