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ISSUES FOR DETERMINATION 

ISSUE 1:  WHETHER THE TRIBUNAL HAS JURISDICTION UNDER 

ARTICLE 9.17 OF CEPAT  ? 

 

 

It is our submission that the tribunal has the jurisdiction under Article 9.17 of 

CEPTA to entertain this dispute.  

 

    

A. PRESENCE OF CONSENT 

 

 

- The provisions of Sec.2 of Article 9.17 of CEPTA  provides that the consent under s.1 

shall be deemed to satisfy the requirements of Chapter II of the ICSID convention and 

ICSID additional facility rules for written consent of parties. 

 

-  The above provision has thus done away with the requirement of a written consent under 

Chapter II of the ICSID additional facility rules. 

 

 

 

         B.  THE CLAIMANT IS A PRIVATE ENTERPRISE  

 

 

-  Vemma  is a private enterprise incorporated under the domestic laws of Mekar and had 

over 85% stake acquisitionn shares when incorporated in 2011. 

 

- The dispute has been brought before this arbitration panel before the government of 

mekar acquired a majority share of the Ceali Airways on 2nd march 2021. 

 

-  Hence, Vemma is not a state owned enterprise which would have made the arbitration 

to be a state-state dispute for the arbitration panel to lack jurisdiction. 

 

 

C. THE CLAIMANT SATISFIED THE NECESSARY CONDITION TO BRING THE 

DISPUTE TO THE ARBITRATION  

 

- Vemma has not been able to resolve it's dispute amicably with the respondent which is a 

requirement to submit the dispute to arbitration under Article 9.16 of CEPAT. 

 



 

 

 

 

- The claimant could not get due remedy from the domestic courts and laws of Mekar. 

 

-  The claimant is entitled to claim and bring the dispute to arbitration. 

 

 

 

 

  ISSUE 2.  WHETHER THE TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT 

FOR THE FILING OF AMICI SUBMISSIONS ? 

 

  It is our submission that the tribunal can grant leave for the filing of Amici 

submissions. 

 

- The usefulness of an Amici submission is always to help the arbitration panel have a better 

and unbiased insight of an arbitration dispute. 

 

- Allowing the Amici submission places both disputing parties on fair stance before the 

arbitration panel. 

 

- The consortium of Bonooru foreign investors ( CBFI) represents  all forms and investors 

of all kinds investing on the Boronnu economy. 

 

 

 

 

- The CBFI has shown to have a significant interest on the dispute because of it's 

representation of varrying firms carrying on business on the Boronnu and Mekar 

economy. 

 

- The decision of the panel on this extant arbitration dispute could have an impact on 

subsequent investment and transactions in the Boronnu economy. 

  

 

 

ISSUE 3: WHETHER RESPONDENT BREACHED ARTICLE 9.9 OF THE CEPTA 

- Article 9.9 of the CEPTA provides for the fair and equitable treatment standard, and it contains 

autonomous provisions to determine the breach of the fair and equitable treatment standard 

the standards set in Article 9.9(2) are a part of the international law standard..  



 

 

 

      

A. RESPONDENT DENIED THE CLAIMANT JUSTICE 

 

- A denial of justice would suffice where there is undue delay1 which results in the frustration 

of justice, there has also been denial of justice where outrageously wrong, final and binding 

decisions are given after fundamentally unfair proceedings2 . 

 

- Respondent denied Claimant justice through the refusal of the Central bank to review its 

long standing policies3. Furthermore, the merit of the Claimant’s appeal was dismissed during 

the hearing of the request for an interim injunction. Caeli Airways could not appeal the 

decision.4 

 

        B. RESPONDENT FUNDAMENTALLY BREACHED TRANSPARENCY IN 

JUDICIAL PROCEEDINGS 

- States are bound to respect transparency  in judicial on the basis of fair and equitable 

treatment5. 

 

- The enforcement of the arbitral award by the Mekars court fundamentally breached 

transparency due to the prior involvement of Mr . Rett Eichel Cavanaugh prior involvement 

with the defendants coupled with the allegation against him.6 

 

          C. THE RESPONDENT DISCRIMINATED AGAINST CLAIMANT  

- Discriminatory treatment arises where there is unequal treatment without reasonable (or 

rational) relationship between the purported justification and a legitimate governmental 

policy7. 

 

                                                
1 Iberdrola Energía v. Guatemala, ICSID, Award, 17 August 2012, para.432 
2 Arif v. Moldova ICSID, Award, 8 April 2013, para.445 
3 Uncontested Facts, ¶ 44.   
4 Uncontested Facts, ¶ 54. 
5 Silver Ridge v. Italy ICSID, Award, 26 February 2021, para.413, para.414. 
6 Uncontested Facts, ¶ 60. 
7 Saluka v. Czech Republic PCA, Partial Award, 17 March 2006, para.460 



 

 

 

- The Respondent discriminated against the Claimant by  not granting to  Claimant the subsidy 

under Order 9-2018.8 The respondent granted subsidy  to other airlines that received greater 

subsidies from their home states than the Claimant, but yet discriminated against the 

claimant.9 

               D. CLAIMANT WAS SUBJECTED TO ABUSIVE TREATMENT  

- Abusive treatment of investors includes duress, harassment and coercion.10 

- Respondent coerced the Claimant into selling its shares at the rate offered by Mekar after 

the Mekari Court enforced an award that rendered the Hawthorne offer invalid.11  

 

 

 

ISSUE 4: WHETHER THE FAIR MARKET VALUE IS THE APPROPRIATE 

COMPENSATION STANDARD 

 

        A. COMPENSATION SHOULD CORRESPOND TO “FAIR MARKET VALUE”, 

ON GROUNDS OF MOST FAVOURED NATION CLAUSE CONTAINED IN THE 

ARTICLE 9.7 OF CEPTA. 

- Tribunals have recognized that the MFN treatment clause may extend to dispute resolution 

and the determination of compensation12. The obligation to accord investors and/or their 

investments most-favoured-nation treatment is a treaty-based requirement13. 

 

- The MFN treatment clause contained in the CEPTA14, Therefore, the fair market value 

standard contained in the 2006 Arrakis-Mekar BIT is applicable in the present dispute as it is 

more favourable.  

      

      B. THE STANDARD OF COMPENSATION UNDER INTERNATIONAL LAW 

IS THE FAIR MARKET VALUE   

 

                                                
8 Uncontested Facts, ¶ 46.   
9 ibid 
10 9.2(4), CEPTA. 
11 Uncontested Facts, ¶ 57. 
12 CME Czech Republic B.V. v Czech Republic, UNCITRAL (2003), 500. 
13 AAPL v. Sri Lanka ICSID, Dissenting Opinion of Samuel K.B. Asante, 27 June 1990, para.[40. 
14 9.7 of CEPTA 



 

 

 

- The CEPTA bit, allows for the application of principles of international law in interpreting 

the treaty.15 

 

- Paragraph 22 of the United Nations International Law Commission on the Responsibility of 

States for Internationally Wrongful Acts Commentary on its Articles states that: 

"Compensation reflecting the capital value of property taken or destroyed as the result an 

internationally wrongful act is generally assessed on the basis of the ‘fair market value' of the 

property lost16. 

         C. CLAIMANT HAS NO CONTRIBUTORY FAULT  

 

- For there to be a contributory fault, the actions must be material, significant,17 and there 

must be a causal link and simply bad business decisions that might have increased the 

investor's risks do not rise to the level of culpable fault capable of supporting a finding of 

contributory fault.18 

 

- The claimant at all time had a financially attractive business model for Caeli Airways. Thus 

the claimant was simply acting on its optimism towards making profit within the confines of 

the Mekars national laws.19 

 

                                                
15 Article 1.3 (2) 
16 (As reprinted in James Crawford, The International Law Commission's Articles on State Responsibility, 

Introduction, Text and Commentaries, 2002, pp. 218, 225.) 
17 Veteran Petroleum v Russia PCA, (2014), 1600. 
18 Perenco Ecuador Limited v Republic of Ecuador, ICSID (2019). 
19 Uncontested Facts, ¶ 24. 


