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I. THE TRIBUNAL HAS JURISDICTION OVER CHAPTER 9 OF CEPTA
A. The nature of Vemma’s act is ultimately for commercial purposes.
1. The jurisdiction should be decided by The Broches test which addresses two

elements of an “investor” which is the quantity of stake the State owned in an
SOE and the nature of the SOE act. The Claimant claimed that the nature of
Vemma’s acts are entirely based on commercial purposes and Bonooru’s stake
in Vemma is irrelevant in determining whether Vemma qualified as an investor.

2. Firstly, Vemma’s act is entirely for commercial purposes. Since the Claimant
invested in Caeli, Mekar which has 15% of stake in Caeli also benefited not
only from the payment of the “inherited debt liabilities associated with Caeli
Airways.”1, but also Caeli was able to revive Caeli’s economic situation2 and
benefit both Mekar and Caeli with it’s pricing strategy.3 Hence, Vemma’s act
should be considered as entirely for commercial purposes.

3. Secondly, the stake of Bonoru in Vemma does not disqualify Vemma as an
“investor”. In the CSOB v Slovakia, the jurisdiction arose by the Respondent
arguing that the government of the Claimant owned 65%4 of the capital in
CSOB. However, the Tribunal decided that by applying the Broches test, based
solely on such ownership or control will not disqualify Claimant as an
“investor”. Here, the initial 31% to 38%5 the stake owned by Bonooru in
Vemma is even lower than the Claimant in the cited case. Hence, the Tribunal
should dismiss the Respondent’s claim of stake in this case.

4. In conclusion, the Claimant qualified as an “investor” under the Broches test.
B. The benefit of Bonooru due to Vemma’s act is unrelated to the nature of

Vemma’s act.
5. Vemma’s act of invest in Mekar’s capital is entirely for commercial purposes.

Due to the lack of express bar on the investor in the CEPTA, even if a SOE
conducts an action that would be attributable to a State, the “investor” status
still remains valid.6 Here, although the Claimant benefited Bonooru by
investing in Phenac International Airport, the Claimant acted for not wasting
the market on the Phenac international route7. Hence, although investing in
Phenac benefit Caeli, the nature of Vemma’s act remain commercial and the
Claimant’s connection with Bonooru is unrelated to the Claimant’s “investor”
status.

7 Moot Problem, p.35

6 M. Feldman State-owned Enterprises as Claimants in International Investment Arbitration, Rev.-FILJ ,
p.29

5 Moot Problem p.39
4(CSOB) v. Slovak Republic, Case No.ARB/97/4, Decision on Jurisdiction, p.258
3 Moot Problem p.3
2 Moot Problem p.33
1 Moot Problem p.7



II. THE TRIBUNAL SHOULD ALLOW THE AMICUS SUBMISSION BY
THE CBFI AND REFUSE THE AMICUS SUBMISSION BY EXTERNAL
ADVISORS TO THE COMMITTEE ON REFORM OF PUBLIC UTILITIES
(CRPU)

A. The Tribunal should allow the CBFI’s amicus submissions
7. The Tribunal should allow the CBFI’s amicus submissions for two reasons:
(i)   CBFI filed its amicus application in pursuit of public interest;8

(ii) CBFI was independent from the parties of the arbitration and offered a
different point of view from that of the disputing parties.9

8. Firstly, CBFI filed its amicus application in pursuit of public interest. The
subject matter of an arbitration proceeding is to be considered of public interest
when the decisions to be issued in that arbitration are likely to affect individuals
or entities beyond the Disputing Parties.10 Here, public interest is considered to
affect Bonooru's capital attraction to countries like Mekar. Arbitrarily severing
links with the country of origin throughout the Bonooru commonwealth would
be a death knell for Mekar and affect countries in the same situation.11 The
impact of the decision here also affects all of Bonoori's business investors12.
This affects individuals or entities beyond the Disputing Parties. Hence, CBFI
filed its amicus application in pursuit of public interest.

9. Secondly, CBFI was independent from the parties of the arbitration. However,
membership of a disputing party in an applicant does not mean a lack of
independence of the applicant per se.13 Vemma and Lapras Legal Capital are
members of the CBFI. Lapras Legal Capital is advising Vemma on strategies
regarding claims against Mekar.14 Hence, CBFI was independent of the parties
of the arbitration and that would give a different view than that of the disputing
parties..

10. In conclusion, the CBFI’s amicus submission should be admissible.

B. The Tribunal should refuse the amicus submission by external advisors to the
CRPU

11. The Tribunal should refuse the amicus submission by external advisers to
Mekar of the CRPU because it addressed a matter outside the scope of the

14 Moot problem, p.16
13 Eli Lilly v. Canada, Procedural Order No.4, para E
12 Moot problem, p.16
11 Moot problem, p.19
10 Apotex v. USA, Procedural Order No.4, para 42

9 Vivendi v. Argentina (II), Order in Response to a Petition by Five Non-Governmental Organizations for
Permission to make an amicus curiae Submission

8 Eli Lilly v. Canada, Procedural Order No.4, para H

https://jusmundi.com/en/document/other/en-eli-lilly-and-company-v-canada-procedural-order-no-4-tuesday-23rd-february-2016


dispute.15 According to the ICSID’s Arbitration Rules: “the non-disputing
party submission would address a matter within the scope of the dispute”.16

Previous NAFTA Tribunals have considered that questions of jurisdiction are
not among the matters on which it is appropriate to receive submissions.17

Here, the amicus raised a new legal question regarding the jurisdiction of the
Court, one that has not been answered by either party before the Court up to
this point.18 Hence, the Tribunal should refuse the amicus submission by
external advisers to Mekar of the CRPU.

III. RESPONDENT TREATED THE CLAIMANT’S INVESTMENT
UNFAIRLY AND INEQUITABLY AND THEREBY BREACHED
CHAPTER 9 OF THE CEPTA.

A. Respondent's two measures include imposing airfare caps and the use of
MON constitutes harassment

12. Respondent's two measures include imposing airfare caps and the use of MON
violated Article 9.9.2.d CEPTA "abusive treatment of investors, such as
coercion, duress, and harassment". In the Stati v. Kazakhstan, the respondent's
measures that are seen cumulatively in context to each other can constitute a
string of measures of coordinated harassment. Therefore, both of the
Respondent's measures constituted harassment under Article 9.9.2.d CEPTA.

13. The use of MON has no effect on reducing inflation as mentioned by
Respondent. In the National Grid v. Argentina, the Tribunal has found that
compulsory use of the local currency does not reduce domestic inflation.
Therefore, the use of Mon has no obvious effect in reducing inflation, but it
also hinders Claimant's operations. The two measures have a synergistic effect,
it will cause substantial damage to the Claimant.

B. The Respondent's denial of assistance constitutes discrimination.
14. Respondent has violated Article 9.9.2.c CEPTA for “arbitrary or discriminatory

conduct”. In Lidercón v. Peru, an act is considered discrimination when
“unequal treatment of equal circumstances without any justified motive”.
Claimant did not receive any assistance. Meanwhile, foreign airlines such as
Star Wings and JetGreen, both owned by holding groups from Arrakis, received
subsidies under this program. Respondent's conduct satisfied the conditions to
constitute discrimination.

18 Moot problem, p.22
17 Apotex v.USA, Procedural Order No.2 (On The Participation of a Non-Disputing Party), para 32
16 ICSID’s Arbitration (Additional Facility) Rules, Article 41(3)(b)
15 Apotex v. USA, Procedural Order No.5 para 30

https://jusmundi.com/en/document/other/en-apotex-inc-v-united-states-of-america-procedural-order-no-2-on-the-participation-of-a-non-disputing-party-tuesday-11th-october-2011


C. Respondent's enforcement of a corruption-related award constitutes denial of
justice.

15. In Chevron and TexPet v. Ecuador (II), fraud and corruption may produce a
denial of justice.19 Here, a report released by CILS, a non-profit organisation in
Mekar, alleged that Mr. Cavannaugh had received bribes from representatives
of Mekar Airservices to render a favourable decision for Mekar.20 There are, in
the opinion of the Supreme Arbitrazh Court of Sinnograd, indicia that Mr
Cavannaugh accepted bribes from the representative of the Defendant. Hence,
Mr Cavannaugh was corrupt in the proceedings and the enforcement of that
award could constitute a denial of justice.

IV. THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF CEFTA, THE
SUITABLE STANDARD OF COMPENSATION FOR ASSESSMENT OF
DAMAGE IS THE DETERMINATION BY DISCOUNTED CASH FLOW
METHOD (DCF).

16. DCF is an appropriate compensation method for two reasons:
(i)  The Claimants’ investment has been operating successfully for some time.
(ii) Their ability to generate future income can be expected with reasonable
certainty.

17. Firstly, the Claimant's investment has been operating successfully for 6 years.
In the Cargill v. Mexico case, the Claimant continuous participation in the
Mexican HFCS market since 1990s21. Here, Vemma's investment thrived from
March 29 to July 201722. Even the CCM placed caps on Caeli Airways' airfare
but Caeli still generated a large profit in June 201423 due to consistently high
load24 and falling oil prices make Calie's revenue even bigger in 201525 which
earned Caeli Airways a valuation of 1.1 billion MON.26 Hence, the Claimants’
investment has been operating successfully for about 6 years.

18. Secondly, the future profitability of Claimants’ investments can be expected
with reasonable certainty. In the Tidewater v. Venezuela case, one of the
preferred approaches is to test profitability to offset as much as possible.27

Here, Calie Airways' business model is to serve guests from Mekar to Bonooru.
Additionally, their ability to generate future income can be expected with

27 Tidewater Investment SRL và Tidewater Caribe, CA v. Bolivarian Republic of Venezuela, ICSID Case
No.ARB/10/5, para 153

26 Moot problem, p.57
25 Moot problem, p.34
24 Moot problem, p.29
23 Moot problem, p.33
22 Moot problem, p.35
21 Cargill, Incorporated v. United Mexican States, ICSID Case No.ARB(AF)/05/2, para 446
20 Moot Problem, p.39
19 PCA, Chevron and TexPet v. Ecuador (II),  Second Partial Award on Track II, para 8.45



reasonable certainty.28 Therefore, the Claimant's investment would have been
profitable in the future.

19. In conclusion, DCF is the appropriate compensation method.

28 Moot problem, p.33



Prayer for Relief
In light of the above, the tribunal should:
a. find that the tribunal has jurisdiction under Article 9 of the CEPTA and the
ICSID Additional Facility Rules;
b. Allow the CBFI’s amicus submissions and refuse the amicus submission by
external advisors  to the CRPU;
c. Find that the Respondent has violated Article 9.9 of the CEPTA;
d. Order the Respondent to pay using the DCF method.


