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I) JURISDICTION 

A) THE TRIBUNAL HOLDS ADEQUATE JURISDICTION AS PER ARTICLE 9 OF 

CEPTA.  

1. Violations under Chapter 9 of CEPTA ensue a valid source of jurisdiction for the arbitral tribunal.  

1.1 Vemma made legitimate efforts towards mutually resolving the dispute, Mekar despite 

being notified of the issue did not conform to agreements. This indicates a clear formation 

of Vemma’s right to uphold its claim and pursue arbitration.  

1.2 As a violation of Article 9.12; CEPTA, Mekar attempted to nationalise Caeli and amass its 

ownership under the MON-economic scheme by pressuring the Claimant indirectly to give 

up its shares. In any way, if nationalisation was a part of Mekar’s upholstered economic 

scheme, then it should have been carried out with due regard to the specifications under 

Article 9.12. This amounts to a breach of Article 9.12.  

1.3 A breach of Article 9.5 emanates from Mekar further harming Vemma’s profitability by 

introducing caps and even hindering Hawthorne Group’s offer. While CCM’s agenda 

against Vemma came out as a personal vendetta, it breached Article 9.6 as well.  The 

violation of fair market value compensation agenda set out in CEPTA indicates rigidly 

towards Mekar’s unfair policies and treatment of non-state investors and enterprises.  

2. Mekar’s invalid request of assessment of jurisdiction.  

2.1 Under CEPTA, a claim under the ICSID convention can ensue under ICSID Additional 

Facility Rules in case of non-conformity or as in this case Mekar not having signed the 

convention.  

2.2 In any case, Mekar’s unfair treatment is visible from this claim, invalidating the arbitration 

clause which is autonomous in itself1 merely to ensure economic stability. 

2.3 The arbitration cannot be halted due to the attack being a partial attack2 on jurisdiction 

and under precedents3 such attacks are not sufficient to invalidate the whole arbitration. 

Moreover, the Arbitral Tribunal has no authority to rule over the invalidity of the 

arbitration clause submitted by Mekar4. 

                                                           
1 Vee Networks v Econet 
2 CMS Gas v Republic of Argentina 
3 Fiona Trust and ors v Privalov and ors. 
4 Kvaerner v Bajranglal Aggaral 
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2.4 The jurisdiction under Chapter 9 is developed under the breach of Article 9.12 along with 

9.9, 9.8, and 9.6.  
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II) AMICUS SUBMISSIONS 

B) THE AMICUS SUBMISSION BY THE EXTERNAL ADVISOR TO MEKAR’S 

COMMITTEE ON CPRU SHOULD NOT BE ACCEPTED.   

3. The requirement under Article 41 ICSID is not satisfied by CPRU. 

3.1 The amicus submission by the external advisors to Mekar on CRPU doesn’t satisfy the 

requirement of Article 41(3) (a) of the ICSID arbitration additional facility rules and Article 

9.19 (3) of the CEPTA because as per these rules the amici should bring a ‘particular 

knowledge or insight that is different from that of the disputing parties’, the term 

‘different’, should be emphasized on5. It should not be interpreted as allowing submissions 

on matters not raised by the parties to the dispute, but rather a different approach to 

arguments already submitted in the dispute.  

3.2 Similarly, Crina Baltag6 argues that additional insight from amicus will benefit the court but 

if the matter was not raised by either party then the tribunal would be exceeding its powers 

by accepting such amicus submission. Thus the allegations of corruption raised by CRPU7 

does not satisfy the requirement of Article 41(3) (a)8. 

C) THE AMICUS SUBMISSION BY CBFI SHOULD BE ACCEPTED. 

4. CBFI should be granted leave because it is an expert body holding a different perspective. 

4.1 When WHO was considered an expert body in health matters an amicus submission was 

accepted 9, similarly here CBFI should be considered as an expert body regarding business 

growth in Great Narnian region as per para 505 thus the amicus submission should be 

accepted.  

4.2 Further, there are 38 other members of CBFI which hold investments in Mekar10 thus the 

perspective brought by CBFI include the opinion of those members who will be indirectly 

affected by the decision and such perspective given in para 540 was neither brought by 

both parties, hence the leave should be granted11.  

                                                           
5 Pezold v Zimbabwe 
6 “The Role of Amici Curiae in Light of Recent Developments in Investment Treaty Arbitration: 
Legitimizing the System?” 
7 Para 635 
8 UPS v Canada 
9 Philip Morris v Uruguay 
10 Para 520 
11 Aguas de Tunari v Bolivia 
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4.3 Finally, the tribunal explained that ‘membership of a disputing party in an applicant does 

not mean a lack of independence of the applicant per se’12. Hence CBFI’s independence 

from Lapras Legal Capital is not an issue.  

  

                                                           
12 Eli Lilly v Canada 
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III) MERITS 

D) RESPONDENT VIOLATED ITS OBLIGATIONS UNDER THE CEPTA, 

MEKARI LAW AND INTERNATIONAL LAW. 

5. Investigation was initiated violating CEPTA and Mekari Law. 

5.1 The Competition Commission of Mekar carried out an unlawful investigation against Caeli 

Airways. Under The Monopoly and Trade Restrictive Trade Practice Act Section 2 (a) an 

investigation can be initiated when the market share is at least 50% however in the case of 

Caeli Airways despite the market share being 43% an investigation was initiated.  

5.2 The fines imposed as a result of both the investigations were unfair and arbitrary since 

airfare caps were introduced. Although these airfare caps were imposed as a result of unfair 

investigations they were implemented by Caeli Airways but in light of the deteriorating 

economic value of the Mekari currency maintaining these airfare caps became 

unreasonable and unfair.  

6. The validity of the offer by Hawthorne Group was disputed due to Hawthorne Group’s Moon 

Alliance Membership.   

6.1 Under the Shareholders Agreement between Vemma and Mekar, after acquiring a bona 

fide offer from a third party to buy Vemma’s share, Vemma was required to offer Mekar 

Airservices Ltd. the right to purchase the shares at the price offered by the third party. 

However, due to the membership of Hawthorne in the Moon Alliance, the validity of the 

offer by Hawthorn Group was challenged and disputed by Mekari in order to significantly 

bring down the price for Vemma’s stake in Caeli Airways.  

7 Fair and equitable treatment standard was violated. 

7.1 Respondent failed to provide with fair and equitable treatment under Article 9.9 Section 1, 

Section 2 (a) (b) by denial of justice and fundamental breach of transparency in judicial 

proceeding when the arbitral award set aside in Sinnoh because of lack of transparency was 

enforced by the courts of Mekar in violation of international conventions and domestic 

law. 

E) RESPONDENT BREACHED THE MINIMUM STANDARD OF TREATMENT. 

8. Discriminatory national treatment  

8.1 The President of Mekar passed Executive Order 9-2018 which provided subsidies to all 

airlines who had their operations based in Mekar however all these subsidies were denied 
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to Caeli Airways. This was manifest arbitrary discrimination against Vemma and a violation 

of Article 9.6 of the CEPTA which accords for Non-Discriminatory National Treatment.  

9. Unlawful expropriation constitutes a breach of CEPTA 

9.1 Respondent violated Article 9.12 (1) of CEPTA because they have unlawfully and directly 

expropriated the property in a discriminatory manner (b), and have not paid the 

compensation under (d) of the relevant Article.  

9.2 In a series of events the respondent has directly and un-lawfully expropriated the claimant’s 

investments which violates the treaty13. It is established from the facts and the events taken 

in isolation or together that the respondent has expropriated the claimant's assets. 

However, if expropriation takes place with a compensation, it is prompt effective and 

appropriate as mentioned in CEPTA. Other international treaties also recognize such 

payment which has to be made when expropriation occurs14. The respondent has failed to 

adequately compensate the claimant. 

9.3 The international rule is that there should be the full payment and reparation of losses15. 

The tribunal shall award the appropriate compensation according to the standard in 

CEPTA. 

F) APPROPRIATE COMPENSATION STANDARD. 

10. The compensation standard applied should be fair market value 

10.1 The correct compensation standard according to the CEPTA Article 9.12 (2) is the fair 

market value of the asset, it is the most common compensation standard used in most 

international treaties16. The DCF calculation method has also been used by tribunals17. It 

calculates the lost income and is well suited to recover all lost investments. 

11. Market value standard is incorrect 

11.1 The market value standard in Article 9.21 (1) (a) does not apply to the claimant's case 

because the respondent's behaviour falls within Article 9.12 and hence the correct 

compensation standard is the fair market value. 

  

                                                           
13 ADC v Hungary 
14 World bank Guidelines on foreign direct investment. 
15 Charzow factory case. 
16 Art. 13(1) (d) Energy Charter Treaty. 
17 Phillips Petroleum Co Iran v Iran 
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12. Favoured treatment of third countries breaches CEPTA 

12.1 The claimant feels in addition to the breach of Article 9.9, the respondent through their 

acts have also favoured the third country and breached Article 9.7 of the CEPTA. This 

should also be considered as an additional factor when the compensation is awarded. 

 


