
TEAM SORENSEN 

 

1 

 

 

FDI INTERNATIONAL ARBITRATION MOOT, 2021 

SOUTH-ASIA REGIONALS 

AUGUST 27 – 30, 2021 

 

 

INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES 

VEMMA HOLDINGS INC.  

(Claimant) 

V. 

THE FEDERAL REPUBLIC OF MEKAR 

(Respondent) 

 

ICSID CASE NO. ARB(AF)/20/78 

 

 

 

 

SKELETON BRIEF FOR CLAIMANT  

 

 

 



TEAM SORENSEN 

 

2 

 

JURISDICTION 

 

I. TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE  

 

1. The Tribunal has jurisdiction under Article 9.16 of CEPTA and Article 2 of the ICSID 

Additional Facility Rules. Respondent’s challenge to jurisdiction is unsustainable since the 

Claimant (A) is not a State-owned enterprise and even otherwise, (B) is an ‘investor of a 

Party’ under CEPTA. Further, the Claimant (C) has acted as a purely commercial enterprise 

in the State of Mekar.  

 

A. Claimant is not a State-owned enterprise 

 

2. A State-owned enterprise is a commercial enterprise predominantly owned or controlled 

by the State.1 The Claimant is merely a Bonoori company in which the State of Bonooru 

had minority shareholding on all dates relevant to determine jurisdiction, with no facts 

eliciting direct/indirect State control. 

 

B. Arguendo, Claimant is an ‘investor of a Party’ under CEPTA 

 

3. Even if considered a State-owned enterprise, the Claimant holds locus standi as an 

‘investor’ under CEPTA before this Tribunal. Tribunals have determined that companies 

fully-owned by States may qualify as ‘investors’ and be annexed to investor-State 

arbitrations.2 A similar interpretation is applicable to the definition of ‘investor’ in Article 

9.1 of CEPTA, which does not provide any qualification based on ownership/control of the 

investor.  

 

C. Claimant acted as a purely commercial enterprise within Mekar 

 

4. Application of Broches test indicates that nature of activities undertaken by an investor in 

the host State, rather than the purpose of its activities or its corporate structure, should be 

                                                
1 Jan Paulsson, Arbitration and State Enterprises: Survey on the National and International State of Law and 

Practice by Böckstiegel Karl-Heinz, Arbitration International, Vol 1, Issue 2 (1985). 
2 Vattenfall AB and Others v. Federal Republic of Germany (II), ICSID Case No. ARB/12/12. 
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predominant in determining its status as an investor.3 Thus, Claimant’s activities in its home 

State are irrelevant for determining jurisdiction. Moreover, the activities of Claimant 

before/after its investment in Caeli Airways have remained inherently commercial in 

nature, regardless of their purpose and alignment with Bonooru’s policies.  

 

Thus, the Claimant acted as a purely commercial enterprise in the State of Mekar and has 

standing before this Tribunal as an ‘investor of a Party’ under CEPTA.  

 

II. TRIBUNAL SHOULD GRANT LEAVE FOR AMICI SUBMISSION FROM 

CBFI AS OPPOSED TO EXTERNAL ADVISORS 

 

5. The criteria for admissibility of amici submissions under Article 5 of UNCITRAL 

Transparency Rules and Article 41(3) of ICSID Additional Facility Rules are inexhaustive,4 

since factors such as independence of the non-disputing party and impending public interest 

also need to be weighed in. While (A) the CBFI’s submission benefits the Tribunal 

immensely while also fulfilling the criteria entirely, (B) the amici submission by the 

External Advisors fail to meet the aforementioned considerations.  

 

A. CBFI’s amici submission should be admitted  

 

6. CBFI’s submission meets all criteria established for amici submissions. It provides a unique 

perspective and specific knowledge regarding the Claimant and Boonoru’s relationship, as 

its members include similar Bonoori investors across industries. When interpretation of an 

investment treaty in the jurisdictional phase of a dispute affects entities beyond the 

disputing parties, it involves a public concern5 and the CBFI’s submission addresses the 

same. Further, Claimant’s membership in the amici does not indicate lack of independence6 

owing to its lack of participation in decisions concerning the amici submission7.  

 

                                                
3 CSOB, AS v. The Slovak Republic, ICSID Case No ARB/97/4. 
4 Gary Born & Stephanie Forrest, Amicus Curiae Participation in Investment Arbitration, ICSID Review, (2019).  
5 Resolute Forest Products Inc. v. Government of Canada, PCA Case No. 2016-13.  
6 Eli Lilly and Company v. The Government of Canada, ICSID Case No. UNCT/14/2. 
7 Line 3204, 2021 FDI Case. 
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B. External Advisors’ amici submission should be rejected  

 

7. The External Advisors’ submission fails to meet the threshold established for amici 

submissions since (i) it concerns a question that has not been raised by either parties in the 

proceeding, thus addressing a matter outside the scope of this dispute and (ii) the amici has 

only a general, and not significant interest in this proceeding. Consequently, its admission 

will result in disruption of proceedings and unduly burden the Claimant.  

 

Thus, leave ought to be granted to CBFI’s submission as it fulfils the necessary criteria. In 

contrast, leave ought not to be granted for submission from External Advisors as it would 

disrupt the proceedings. 
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MERITS 

III. RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA 

 

8. Article 9.9 of CEPTA defines the fair and equitable treatment (FET) of investors as an 

autonomous provision under the broader ambit of minimum standard of treatment. The 

Respondent has violated its FET obligation owing to (A) denial of justice, (B) breach of 

due process, (C) discriminatory conduct, (D) abusive treatment, and (E) non-fulfilment of 

Claimant’s legitimate expectations. 

 

A. Denial of justice before the Mekari Courts 

 

9. In infraction of Article 36(1)(e) of Mekar’s Commercial Arbitration Act, the High 

Commercial Court and the Superior Court recognised and enforced an Award which was 

set aside at its seat in Sinnograd. This was manifestly bad in law and shocks the sense of 

judicial propriety itself.8 Additionally, there was an undue delay in scheduling of urgent 

hearing on airfare caps, which jeopardised the Claimant’s best interests and contributed to 

denial of justice. 

 

B. Fundamental breach of due process 

 

10. While dismissing the interim application for grant of injunction against the airfare caps, 

Justice VanDuzer also dismissed the merits of Caeli’s appeal through a summary decision 

without reasoning, depriving the party an adequate opportunity to be heard,9 hence 

violating due process.  

 

C. Discriminatory conduct against the Claimant’s investment 

 

11. Caeli’s application for grant of subsidies under the Presidential Executive Order was 

arbitrarily rejected by the Secretary of Civil Aviation, without explanation. Other foreign 

airlines as Star Wings and JetGreen received subsidies under this Order despite receiving 

even greater subsidies from their home States, hence making this measure discriminatory, 

                                                
8 Elettronica Sicula SpA (ELSI), United States v. Italy, [1989] ICJ Rep 15.  
9 Schreuer & Dolzer, Principles of International Investment Law, (2nd ed. 2008). 
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as entities in ‘like circumstances’ were treated differently without any reasonable 

justification.10 

 

D. Abusive treatment of Claimant in causing economic duress 

 

12. During the course of Claimant’s investment, the Respondent undertook several measures 

such as deliberate initiation of CCM investigations, imposition of unfounded regulatory 

fines, imposition of airfare caps, non-allowance of denomination of airfare in US Dollars 

and issue of credit line at inflated interest rate, significantly aggravating the financial 

distress of Caeli. This coerced the Claimant to sell its 85% stake to the Respondent, which 

cumulatively amounts to economic duress.  

 

E. Non-fulfilment of Claimant’s legitimate expectations 

 

13. When the Claimant decided to make an investment, Caeli was marketed as a lucrative 

business opportunity including significant additional privileges at Phenac International 

Airport. However, these privileges became a ground for initiating another CCM 

investigation, hence frustrating the Claimant’s legitimate expectations. 

 

Thus, Respondent has breached its obligations under Article 9.9, CEPTA in causing a denial 

of justice, breach of due process, discriminatory conduct, abusive treatment and non-fulfilment 

of legitimate expectations. 

 

  

                                                
10 Joseph Charles Lemire v. Ukraine (II), ICSID Case No. ARB/06/18.  
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IV. FAIR MARKET VALUE IS THE APPROPRIATE COMPENSATION 

STANDARD  

 

14. The Respondent must compensate the Claimant for violation of Article 9.9 of CEPTA at 

fair market value (FMV) of the investment since (A) Mekar is bound by MFN obligations, 

(B) full reparation is favoured under international law, and (C) compensation must be 

calculated on expropriation standards.  

 

A. Mekar is bound by Most Favoured Nation treatment obligation  

 

15. Article 9.21(1)(a) of CEPTA states that monetary damages are payable at market value 

whereas Article 13 of Arrakis – Mekar BIT states that compensation is payable at FMV. 

Therefore, a comparison between CEPTA and Arrakis – Mekar BIT reveals that an investor 

from Boonoru will be greatly disadvantaged against an Arraki investor in securing 

compensation for FET, which is in flagrant disregard of Article 9.7 of CEPTA, embodying 

the MFN principle.  

 

B. Full reparation must be awarded under international law 

 

16. Applying Chorzów Factory,11 the purpose of compensation should be to place the investor 

in the same pecuniary position as he would have been, had the breach not occurred. This 

will be possible when FMV of the Claimant’s investment is paid at 1.1 billion USD towards 

full reparation. 

 

C. Compensation must be on expropriation standards 

 

17. In Stati v. Kazakhstan when the FET breach had resulted in deprivation of Claimant’s 

investment, the Tribunal sought guidance from the lawful expropriation provision in 

ascertaining compensation standard.12 Similarly, numerous measures undertaken by the 

Respondent causing FET violations have resulted in indirect expropriation of Claimant’s 

                                                
11 Factory at Chorzów (Germany v. Poland), PCIJ Series A. No 17.  
12 Stati v. Kazakhstan (I), SCC Case No. 116/2010. 
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investment in Caeli. Therefore, the compensation should be calculated at FMV in 

accordance with Article 9.12(2). 

 

Thus, FMV will be the appropriate standard of compensation and the Respondent must pay the 

remaining 700 million USD.  

 


