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I. THE TRIBUNAL HAS JURISDICTION UNDER CHAPTER 9 OF THE CEPTA.  

A. The Claimant is a private enterprise, and therefore, qualifies as an “enterprise”, defined 

in the CEPTA, as well as “a national of another State” as per the ICSID Additional 

Facility Rules.  

1. The critical date rule should apply to determine the ownership status of the Claimant as 

on the date of institution of arbitral proceedings.1 The Claimant’s restructuring, which 

took place subsequently on March 2, 2021 is of no consequence for determining the 

Claimant's standing. 

2. The operations of the Claimant company were guided by decisions taken by its board 

purely in its commercial interest without being effectively influenced by the Bonooru 

State.2 Therefore, the Claimant qualifies as a private enterprise rather than a State-

Owned enterprise (‘SOE’) of Bonooru.  

B. Alternatively, assuming but not admitting that the Claimant is an SOE, the tribunal is 

entitled to exercise jurisdiction in respect of the claims of the Claimant. 

1. The Claimant fulfils the requirements of the Broches Test, which states that, an SOE 

should not be disqualified unless it is “acting as an agent of the government” or 

“discharging an essentially governmental function”.3   

a. The Claimant was not discharging an essentially governmental function4   as it 

carried on business inter alia of operating commercial flights and all its business 

policies were guided with the objective of profit maximisation.  

b. The Claimant was not operating as an agent of the Bonooru government  since in 

course of managing the affairs of Caeli Airways, the Claimant acted to preserve its 

commercial interests without any directions or control of the Bonooru State.5  

2. SOEs fall within the scope of the meaning of the term “investor” defined in the CEPTA, 

read in light of Articles 31 and 32 of the VCLT. Thus, the Claimant is amenable to the 

jurisdiction of the tribunal.6 

 
1 CSOB v. Slovak Republic, ICSID Case No. ARB/97/4, ¶31 (Decision on Objections to Juris., 1999). 

2 Tulip Real Estate v. Turkey, ICSID Case No. ARB/11/28, ¶304-305, 311 (Award, 2014).  

3  SCHREUER, THE ICSID CONVENTION: A COMMENTARY 161 (2nd ed., 2009).  

4 BUCG v. Yemen, ICSID Case No. ARB/14/30, ¶42-44 (Decision on Jurisdiction, 2017).   

5 Id., ¶37-41.  

6 VCLT (1986), Art.31, 32.  
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II. THE TRIBUNAL MUST GRANT LEAVE TO FILE AMICUS CURIAE SUBMISSIONS TO 

‘CBFI’ AND NOT TO EXTERNAL ADVISORS TO ‘CRPU.’ 

A. CBFI fulfils the criteria to file amicus curiae submission laid down in Article 9.19(3) of 

the CEPTA. 

1. Amicus submission by CBFI is within the scope of the dispute.7 CBFI’s submissions 

address the issues of jurisdiction and denial of justice before the tribunal. 

2. CBFI will assist the tribunal as it possesses an overall perspective on the issue.8 As a 

national leader of public policy advocacy, CBFI has the expertise relating to 

implications of an unfair judicial trial on investors. 

3. CBFI has a significant interest in the decision of this tribunal as it will affect all its 

members.9 The CBFI consists of members, who have made sizeable investments in 

Mekar and thus, have a direct interest in the public policy issues in the dispute.   

4. CBFI is an independent non-disputing party. A relationship on a non-material level 

does not affect the independence of the party.10 Lapras’s activities are restricted to 

potential litigation funding. 

5. Leave for filing amicus submission must be granted to CBFI in public interest.11 The 

tribunal’s interpretation of CEPTA will impact all current and future investments, 

thereby impacting Greater Narnia’s business climate.  

B. The external advisors to the CRPU do not fulfil the criteria of the CEPTA. 

1. The amicus submission is beyond the scope of the dispute. Neither of the parties has 

raised the issue of legality of the investment. Amicus can make arguments only with 

respect to the issues disputed by the parties.12  

 
7 Bernhard Von Pezold v. Zimbabwe, ICSID Case No. ARB/10/15, ¶60 (Procedural Order No.2, 2012) [‘Von 

Pezold’]. 

8 UPS v. Canada, ICSID Case No. UNCT/02/1, ¶70 (Decision on petitions for Amicus, 2001) [‘UPS’]. 

9 Id., ¶3. 

10 Biwater Gauff v. Tanzania, ICSID Case No. ARB/05/22, ¶11(a) (Procedural Order No.5, 2007). 

11 Suez v. Argentina, ICSID Case No. ARB/03/07, ¶21 (Order In Response To A Petition For Amicus, 2006). 

12 Von Pezold, ¶60. 
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2. The submission will unduly burden the arbitral proceeding.13 By raising the issue of 

illegality, the external advisors are introducing a new jurisdictional question, 

complicating the facts and issues which the disputing parties decided. 

III. THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA. 

The Respondent’s acts breach Article 9.9 of the CEPTA, which prohibits arbitrary or 

discriminatory conduct, a fundamental breach of due process and denial of justice.  

A. The conduct of the Respondent was arbitrary. 

An arbitrary measure is not based on legal standards but on discretion, prejudice or personal 

preference.14
 

1.  The CCM investigations and fines were unfair.  

a. The CCM investigations and the consequent fines imposed on Caeli Airways were 

not in accordance with the MRTP Act.  

b. CCM arbitrarily launched a suo moto investigation against the Claimant despite its 

market share being below the required threshold. 

c. Similarly, under the Second investigation, the Claimant was penalised for utilising 

the benefits provided under the purchase deal.  

d. The MRTP Act allowed the imposition of fines only under exceptional 

circumstances. Nonetheless, they were unfairly imposed without providing any 

justification. 

2. The airfare caps were unreasonable. 

a. The CCM acted unreasonably by refusing to lift the airfare caps which were 

unnecessary during the economic crisis.  

B. The Respondent acted in a discriminatory manner.  

1. Discrimination by a host State is found when similar cases are treated differently 

without reasonable justification.15 

2. The Respondent discriminated against the Claimant by denying it the subsidies granted 

to other similarly placed airlines, without a reasonable justification. 

 
13 UPS, ¶69. 

14 Teinver v. Argentina, ICSID Case No. ARB/09/1, ¶923 (Award, 2017). 

15 Saluka v Czech Republic ,PCA ICGJ 368 (Partial Award, 2006). 
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C. Denial of Justice. 

1. Breach of due process. 

a. Undue delays and lack of fair trial constitute a violation of due process.16  

b. The underfunded Mekari courts significantly delayed urgent hearings pertaining to 

the airfare cap matters and, therefore, failed to accord justice within a reasonable 

amount of time.  

c. The premature dismissal of the case by the Mekari Court constitutes violation of 

Claimants right to fair hearing. 

2. Enforcement of a corrupt award by the Mekari Courts.  

a. A clearly improper and discreditable judgement may constitute denial of justice.17 

The New York Convention and Mekari domestic law provides for setting aside an 

award at the seat as a ground for non-enforcement.18 

b. The CILS report provided sufficient evidence to indicate that the award was tainted 

by corruption. Based on this, the award was set aside at its seat. However, the Mekari 

judiciary ignored the same and chose to enforce the award without providing 

adequate reasoning.  

IV.  THE CLAIMANT MUST BE COMPENSATED IN FMV FOR RESPONDENT’S BREACH 

OF CEPTA, AND SUCH COMPENSATION MUST NOT BE MITIGATED. 

CEPTA states that the Tribunal ‘may’ award compensation as per MV. However, the term 

‘may’ has been held to be merely directive and not mandatory.19 Hence, the tribunal is free to 

decide the method of compensation.  

A. FMV standard can be imported through the MFN Clause. 

1. Tribunals have imported FMV standard when a more favourable treatment is made 

available to a third party, in like situations.20 

 
16 Jan de Nul. v. Egypt, ICSID Case No. ARB/04/13 (Award, 2008); Binder v. Czech Republic, UNCITRAL, 

¶449 (Final Award Redacted, 2011).  

17 Mondev v. USA, ICSID Case No. ARB (AJ)/99/2, ¶127 (Award, 2002). 

18 UN Convention on the Recognition and Enforcement of Foreign Arbitral Awards, (1958), Art. V(i)(e). 

19  CRAWFORD, THE CONSTRUCTION OF STATUES 516 (2014). 

20 CME v. Czech Republic, IIC 62, 118, ¶500 (Final Award, 2003). 
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2. The tribunal can import the FMV standard of compensation from the Arrakis-Mekar 

BIT since FMV is a more favourable standard and has been acted upon several times 

to compensate Arrakis investors.  

B. Damages have been awarded in accordance with the FMV standard under International 

law.  

1. The cumulative nature of FET breaches over a long period term of time calls for the 

application of the FMV standard.21 

2. The various unfair and illegal actions by Mekar and by organs of the Mekari State 

significantly impacted Vemma’s investment and caused it to depreciate in value. 

Therefore, the FMV standard is appropriate for the calculation of damages. 

C. Mitigating circumstances should not be taken into account. 

1. A state is under an obligation to make full reparation for the injury caused by its act.22 

A compensation must entirely eliminate the effects caused by such injury or breach of 

obligations.23 

2. The economic crisis in Mekar was due to its excessive government interference, which 

resulted in shaky investor sentiment leading to the rapid devaluation of its currency. 

Hence, Mekar is responsible for the economic crisis and needs to fully compensate the 

Claimant. 

 
21 CMS v. Argentina, ICSID Case No. ARB/01/8, ¶410 (Award, 2005). 

22 ARSIWA (2001), Art.31. 

23 Germany v. Poland, P.C.I.J. Series A. No. 17, 21 (Merits, 1928). 


