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A: The Tribunal has Jurisdiction Despite Bonoori’s Stake in the Claimant 

1) The Treaty does not bar the state-owned enterprises from instituting proceedings 

1. The jurisdiction of the Tribunal extends to disputes between a Contracting Party and an 

Investor of the other Contracting Party.1 According to Article 9.1 of the CEPTA, investors 

include an “enterprise constituted or organised under the laws of that Party and has substantial 

business activities in the territory of that Party.” The clear wordings of the treaty do not exclude 

state-owned enterprises from the dispute resolution process. Therefore, based on the 

principle of international law that unless a conduct is prohibited, it is permitted,2 the 

Respondent should not be allowed to read into the treaty prohibitions not intended by the 

drafters. 

2) The Claimant did not act as agent of the Bonoori government 

2. Tribunals examining similar treaty provisions have consistently applied the Broches Test to 

determine whether a state-owned enterprise is to be considered a state or protected 

investor. First adopted in CSOB v Slovakia, the test is whether the claimant had acted as an agent 

for the government or had been discharging governmental functions.3 If answered negatively, then 

the enterprise qualifies as an investor. 

3. Vemma Holdings' function and business was not done on behalf of Bonoori in any sense. Its 

bid for stakes in Caeli Airways was accepted over others because of its business and 

commercial merit.4 Purchasing stakes and making decisions to solidify market share is a 

typically commercial not governmental function. This is unlike the enterprises in cases like 

Maffezini v Spain where the enterprise performed typical governmental functions like granting 

of subsidies.5 

3) Subsequent changes in the Claimant’s structure and functions should not affect the 

Tribunal’s determination on jurisdiction 

 
1 9.16(1) CEPTA. 
2 France v. Turkey, P.C.I.J. (1927) 
3 CSOB v Slovakia ICSID (1999); BUCG v Yemen ICSID (2017). 
4 Para 24, Uncontested Facts, pg 31. 
5 Maffezini v Spain ICSID (2000), 80. 



4. On 2 March 2021, Bonoori bought more stake in the Claimant and amended some of the 

company’s functions to include paramilitary services6. This should, however not affect the 

tribunal’s determination on the arguments above.  

5. ICSID tribunals have consistently found that jurisdiction must only exist at the time of 

instituting the proceedings, which is the date the Notice of Arbitration is filed.7 This dispute 

was instituted by the Claimant in November 2020,8 Therefore, any change after this date 

should not affect the Tribunal’s jurisdiction. 

B: Whether the Tribunal should grant the leave sought for filing amici submissions 

6. Claimant submits that the Tribunal should accept the submission of the amicus curiae 

memorial by Consortium of Bonoori Foreign Investors (CBFI) and reject the one submitted 

by Mekar’s Committee on Reform of Public Utilities (CRPU).  

7. Article 41(3)(a)-(c) of the ICSID Additional Facility Rules (AFR), and Article 9.19(3) of the 

CEPTA establishes three requirements an amicus is to meet in order to merit admission.  

1) Mekar’s CRPU’s submission does not satisfy Article 41(3)(b) of the AFR 

8. Pursuant to the AFR, a submission must address a matter within the scope of the dispute. 

CRPU’s submission falls short of this requirement as it seeks to lean towards the point that 

the Claimant made its investment via corrupt means.9 Which is a jurisdiction ratione materiae 

issue. Meanwhile, the jurisdictional contention in this case is based on jurisdiction ratione 

personae. 

2) Bonoori CBFI’s submission10 satisfies all requirements for the admission of an amici 

memorial 

9. The submission will assist the tribunal11 as it examines the typical corporate frameworks of 

enterprises in Bonoori to determine the prevalent business conditions that marked Bonoori’s 

agreement to the CEPTA. This is a perspective not examined by both parties. 

 
6 Uncontested facts, ¶ 65 
7 ElPaso v Argentina ICSID (2006). 
8 Proc. Order 03, ¶ 1. 
9 Amici Submission by Mekar CRPU, pg. 19. 
10 Amici Submission by Bonoori CBFI, pg. 16-17. 
11 41(3)(a) AFR. 



10. The submission addresses a matter within the scope of the dispute12 as it addresses the need 

to allow state-owned enterprises to institute investor-state proceedings under the CEPTA. 

This particularly relates to the jurisdictional issue. 

11. The CBFI has a significant interest in the proceedings13 as the decision of this tribunal might 

shape the foreign investment climate between Bonoori and Mekar and provide interpretations 

that would mark the application of the CEPTA to its members. 

C: Respondent breached Article 9.9 of the CEPTA  

12. Article 9.9 of the CEPTA provides for the fair and equitable treatment standard, and it contains 

autonomous provisions to determine the breach of the fair and equitable treatment standard. 

Furthermore, Article 9.9(7) cannot limit the fair and equitable treatment standard, as Claimant 

does not seek to invoke a more favourable standard. The standards set in Article 9.9(2) is are 

a part of the international law standard. 

1) Respondent denied Claimant justice 

13. There has been denial of justice where outrageously wrong, final and binding decisions are 

given after fundamentally unfair proceedings. Denial of the right to be heard may be denial of 

justice.14 

14. Respondent denied Claimant justice through the imposition of airfare caps by the CCM 

without giving the Claimant a fair hearing. Furthermore, the merit of the Claimant’s appeal 

was dismissed during the hearing of the request for an interim injunction. Caeli Airways could 

not appeal the decision.15 

2) Respondent did not follow due process 

15. Due process standard requires fairness in government procedures.16 This fairness requires 

host states to act transparently.17 

16. The Respondent breached its due process obligation as there was no fairness or transparency 

in the CCM’s decision to keep airline caps pending the second investigation. Furthermore, 

 
12 41(3)(b) AFR. 
13 41(3)(c) AFR. 
14 Philip Morris v Uruguay, ICSID (2016), 498, 501. 
15 Uncontested Facts, ¶ 54. 
16 Cervin and Rhone v Costa Rica, ICSID (2017) 466. 
17 Joshua Dean Nelson v Mexico, ICSID (2020), 358, 359. 



Caeli representatives were unable to meet with the CCM’s officials to delay the imposition 

of the fines.18 

3) The Respondent discriminated against Claimant 

17. Discriminatory treatment arises where there is “unequal treatment of equal circumstances 

without any justified motive.”19 

18. The Respondent discriminated against the Claimant by refusing to grant Claimant the subsidy 

under Order 9-2018.20 Regardless of ownership structure, Claimant was an investor just like 

other airlines that received the subsidy. Furthermore, the subsidy was granted to other 

airlines that received greater subsidies from their home states than the Claimant.21 

4) Claimant was subjected to abusive treatment 

19. Abusive treatment of investors includes duress, harassment and coercion.22 

20. Claimant was subjected to abusive treatment as the Respondent impeded the sale of the 

Claimant’s market share despite the bonafide offer received from Hawthorne.23 Claimant was 

also coerced to sell its shares at the rate offered by Mekar after the Mekari Court enforced 

an award that rendered the Hawthorne offer invalid. 

D. The Fair Market Value is the Appropriate Compensation Standard 

1) The 1994 Bonooru-Mekar BIT applies in the determination of compensation  

21. Article 9.9.3 of the CEPTA provides that a tribunal may consider a specific representation that 

created a legitimate expectation which the investor subsequently relied on. Furthermore, a 

party is estopped from denying representations made to another party. 

22. The 1994 Bonooru-Mekar BIT created a legitimate expectation for the Claimant regarding the 

compensation standard. Thus, it should apply. 

2) The most favoured nation (MFN) treatment extends to the determination of 

compensation 

 
18 Uncontested Facts, ¶ 45. 
19 Lidercon v Peru, ICSID (2020), 169. 
20 Uncontested Facts, ¶ 46. 
21 Ibid 
22 9.2(4), CEPTA. 
23 Uncontested Facts, ¶ 57. 



23. Tribunals have recognized that the MFN treatment clause may extend to dispute resolution 

and the determination of compensation.24 Specifically, whether or not it should apply depends 

on the construction of the clause.25 However, once the construction discloses an intention 

to include an application to dispute resolution, then it may be applied. 

24. The MFN treatment clause contained in Article III of the 1994 Bonooru-Mekar BIT extends to 

“returns on investments”. Returns on investments includes compensation. Therefore, the fair 

market value standard contained in the 2006 Arrakis-Mekar BIT is applicable in the present 

dispute as it is more favourable.  

3) Claimant has no contributory fault 

25. For there to be a contributory fault, the actions must be material, significant,26 and there must 

be a causal link.27 Bad business decisions made to maximize profits do not rise to the level of 

culpable fault capable of supporting a finding of contributory fault.28 

26. The Claimant's actions in offering low fare, long distance flights into Mekar, and fleet 

expansion were made to actualize profits and those enthusiastic actions could not have 

contributed materially or significantly to the damages suffered. 

 
24 CME Czech Republic B.V. v Czech Republic, UNCITRAL (2003), 500. 
25 Itisaluna Iraq and others v Iraq, ICSID (2020), 195. 
26 Veteran Petroleum v Russia PCA, (2014), 1600. 
27 Bear Creek Mining Corporation v. Republic of Peru, ICSID (2017), 410. 
28 Perenco Ecuador Limited v Republic of Ecuador, ICSID (2019). 


