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ISSUE I: CLAIMANT HAS JUS STANDI IN PRESENT PROCEEDINGS 

1. The Tribunal has Jurisdiction ratione personae. 

 

1.1. The Claimant constitutes a ‘national of another Contracting State’ under Article 

25(2)(b) of the ICSID Convention (‘Convention’).  

1.1.1. Applying the Broches Test, the Claimant operates in a private commercial capacity, 

and Bonoori Government is not the real party in interest.1 

1.1.2. The Claimant’s actions, if attributable to the State, merely cannot deny its standing, 

as it did not discharge essentially governmental functions and acted for its own 

benefit.2 

 

1.2. The Claimant qualifies as an ‘investor’ under the Comprehensive Economic 

Partnership and Trade Agreement (‘CEPTA’).  

1.2.1. The revised CEPTA definition of an ‘enterprise’ must be considered as accrued 

rights from the 1994 Bonooru-Mekar BIT.3 Further, parties’ common will vis-á-

vis reasonably and legitimately construed consequences of commitments must be 

respected.4 

1.2.2. CEPTA must be construed in good faith vis its object and purpose.5  

1.2.3. CEPTA is to be considered as lex specialis, constituting an autonomous regime.6 Its 

preamble encourages balancing State’s regulatory role and investment protection. 

 

2. The Tribunal has Jurisdiction ratione materiae.  

 

2.1. The Claimant fulfils the subject-matter requirements as it follows a ‘legal 

dispute arising directly out of an investment’ under Article 25(1) of the 

Convention. 7 

 
1 CSOB v. Slovak Republic ¶48.  
2 International Law Commission, Responsibility of States for Internationally Wrongful Acts, Article 5. 
3 Rumeli v. Kazakshtan ¶335. 
4 Amco v. Indonesia ¶14. 
5 Vienna Convention on the Law of Treaties, Article 31.  
6 KT Asia v. Kazakhstan ¶129.  
7 Mihaly v. Sri Lanka ¶31. 

ARGUMENTS 
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2.1.1. Applying the double-barrelled test, the Claimant’s activities qualify as an 

‘investment’, acknowledging the subjective requirements within CEPTA. 

2.1.2. The lack of a definition of an ‘Investment’ under the Convention allows for a broad 

interpretation.8   

 

2.2. The investment qualifications of the Salini Test are not sine qua non to establish 

Jurisdiction. 

2.2.1. While the Claimant’s activities satiate the ordinary meaning of ‘investment’, a 

subsidiary approach must view them as typical characteristics rather than 

jurisdictional requirements.9 

2.2.2. The Claimant envisaged contributing to the Respondent’s economic development 

vide its operations. The collapse of the Claimant’s investment cannot deny its 

existence.10 

2.2.3. There exist diverging views on what constitutes ‘development.’11 

 

ISSUE II: GRANTING LEAVE FOR FILING AMICI SUBMISSIONS 

1. The Tribunal should grant leave to CBFC to file its amicus submission. 

 

1.1. The matter is of public interest. 

1.1.1. A matter of public interest is one that is likely to affect entities beyond the disputing 

parties.12 

1.1.2. The Non-Disputing Party (NDP) has significant interest in the matter. Its outcome 

directly impacts the NDP’s rights.13 

 

1.2. The NDP is suitable to act as amicus curiae. 

1.2.1. The NDP, representing numerous Bonoori investors, has the necessary expertise 

to serve as amicus.  

1.2.2. The party has the independence to serve as amicus. 

 
8 International Bank for Reconstruction and Development, Report of the Executive Directors on the ICSID Convention 
(1965), pg. 9. 
9 Christoph Schreuer et al., The ICSID Convention: A Commentary, pg.117. 
10 Quiborax v. Bolivia ¶220. 
11 Pheonix v. Czech Republic ¶85. 
12 Apotex v. United States, Procedural Order No. 4 ¶42. 
13 Id. ¶38. 
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1.2.3. All necessary declarations were made in the submission.14  

1.2.4. The NDP’s involvement with Vemma is unrelated to the subject matter of the 

issue. It has neither received any monetary nor any material support from either 

party. 

 

2. The Tribunal should not grant leave to CRPU to file its amicus submission. 

 

2.1. The submission must be limited to a matter within the scope of the dispute.15 

2.1.1. The submission raises a new jurisdictional question that neither party has raised. 

Such cases fall outside the scope of the present dispute.16 

 

2.2. The party is not adequately independent to serve as amicus. 

2.2.1. The NDP was involved in business dealings with the Respondent on the subject 

matter of the dispute for monetary consideration. 

 

2.3. The submission unduly burdens the Claimant. 

 

ISSUE III: THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF CEPTA 

1. The Respondent has not violated the Fair and Equitable Treatment (FET) Standard. 

 

1.1. The Respondent frustrated legitimate expectations of the Claimant. 

1.1.1. Specific representations made to the Claimant can be implicit.17 

1.1.2. The Competition Commission of Mekar (CCM) made such an implicit 

representation while approving the Claimant’s bid to purchase Caeli.  

1.1.3. This created the legitimate expectations that Caeli would be allowed to operate 

with its proposed business plan, and that Caeli’s participation in the Moon Alliance 

was acceptable. 

1.1.4. Legitimate expectations are a manifestation of the good faith principle.18 

 
14 Vivendi v. Argentina, Order in response to a Petition for Participation as Amicus Curiae ¶24-25. 
15 ICSID Additional Facility Rules, Schedule C, Article 41(3)(b). 
16 Eco Oro v. Colombia, Procedural Order No. 6 ¶28-30. 
17 Grand River, Ltd v. USA ¶141. 
18 Thunderbird v. Mexico, Separate Opinion of Mr. Wälde ¶25. 
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1.1.5. In consonance with this principle, an investor legitimately expects consistency, 

unambiguity, and transparency from the Host State.19 

1.1.6. The Respondent’s judicial and administrative bodies repeatedly frustrated these 

expectations, upon which the Claimant detrimentally relied. Inconsistencies in the 

Respondent’s actions and its economic policies unjustifiably impacted the 

Claimant.  

 

1.2. The Respondent behaved in an arbitrary and discriminatory manner. 

1.2.1. Arbitrariness requires wilful disregard of due process of law and shocking a sense 

of judicial propriety.20  

1.2.2. The CCM’s conduct vis-à-vis the investigations, and the Mekari Court’s 

judgements upholding fare caps and Mr. Cavanaugh’s awards highlight the 

Respondent’s arbitrary conduct. 

1.2.3. To prove discriminatory conduct, the investor must be treated differently without 

any reasonable justification.21 

1.2.4. The breach of National Treatment or Most-Favoured-Nation (MFN) standards 

can concomitantly establish a breach of FET.22 

1.2.5. Financial aid provided to other airlines under Executive Order 9-2018 breached 

Articles 9.9, 9.6 and 9.7 of CEPTA. 

 

1.3. The Respondent breached the fundamental requirement of transparency. 

1.3.1. All legal requirements for the successful operation of an investment must be 

disclosed.23 

1.3.2. In ambiguous circumstances, it is the Respondent’s onus to determine and inform 

investors promptly.24 

1.3.3. The CCM never indicated that slot-trading and receiving subsidies amount to anti-

competitive behaviour. 

 

 

 

 
19 Tecmed v. Mexico ¶154. 
20 ELSI v. Italy, ICJ,  ¶128. 
21 Crystallex v. Venezuela ¶616. 
22 S.D. Myers v. Canada ¶266. 
23 Metalclad v. Mexico ¶76. 
24 Id. 
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1.4. The Claimant was denied justice on multiple occasions. 

1.4.1. Denial of justice violates FET standard when a judiciary renders a final decision 

through unfair proceedings or by grossly misapplying the law to the extent that no 

competent court would.25 

1.4.2. At an international level, accounting for accepted standards of administration of 

justice, the impugned decision was improper.26 

1.4.3. The extensive delay in considering the Claimant’s case, coupled with Justice 

VanDuzer’s summary dismissal of its case amounts to a procedural denial of 

justice. 

1.4.4.  The Mekari courts’ decisions upholding Mr. Cavannaugh’s award exhibits a clear 

procedural and substantive denial of justice. 

1.4.5. Tribunals have considered the IBA Guidelines on Conflict of Interest to be of 

useful guidance.27 

1.4.6. The very appointment of Mr. Cavannaugh falls under the Non-Waivable Red List 

and Orange List of said guidelines. 

 

2. The Respondent cannot preclude liability using the defence of necessity. 

 

2.1. Actions of the Respondent were not the only way by which it could respond to the 

currency crisis. 

2.2. The Respondent contributed to the situation of economic necessity. 

2.3. These requirements under customary international law28 must be cumulatively met.29 

 

ISSUE IV: ‘FAIR MARKET VALUE’ IS THE APPROPRIATE COMPENSATION 

STANDARD 

1. Compensation standards are substantive obligations. 30 

1.1. Tribunals have imported Fair Market Value (FMV) standard through MFN clauses. 31 

 

 
25 Arif v. Moldova ¶442. 
26 Mondev v. United States ¶127. 
27 Alpha v. Ukraine, Decision on Respondent’s Proposal to Disqualify Arbitrator ¶56. 
28 International Law Commission, Responsibility of States for Internationally Wrongful Acts, Article 25. 
29 National Grid v. Argentina ¶262. 
30 Andrew Newcombe & Lluís Paradell, Law And Practice Of Investment Treaties, pg.385. 
31 CME v. Czech Republic ¶500. 
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2. FMV value’ standard can be imported from the 2006 Arrakis–Mekar BIT.  

2.1. To attract CEPTA’s MFN clause, differential treatment must be in like situations. 

2.2. Such situations are decided on a case-by-case basis.32  

2.3. Necessary comparators33 exist in this case. 

2.4. Ordinary meaning of ‘like situations’ encompasses two investors who have been 

treated unfairly and inequitably.34 

2.5. Investors have been awarded FMV as compensation for breach of FET under the 

Arrakis-Mekar BIT. 

 

3. The Claimant did not materially contribute to its downfall. 

3.1. Any contributory fault must be ‘material and significant’ to reduce damages.35  

3.2. This burden of proof lies on the Respondent.36 

3.3. The Respondent must also prove the causal link between contributory fault and the 

investment’s downfall. 37 

3.4. The Claimant’s business model is not unconventional.  

3.5. The investment was impacted purely due to the Respondent’s unfair and inequitable 

conduct. 

3.6. It was beyond Claimant’s responsibility to envisage extreme changes in the business 

environment. 

 

4. The Respondent’s economic condition is immaterial. 

4.1. Tribunals in the past have awarded damages notwithstanding the Respondent State’s 

economic condition.38 

4.2. The Respondent acceded to CEPTA. 

4.3. The Respondent should have weighed the volatile financial markets before signing 

CEPTA. 

 

 

 
32 Pope & Talbot v. Canada, Award on the Merits of Phase 2 ¶75. 
33 İçkale İnşaat v. Turkmenistan ¶329. 
34 Vienna Convention on the Law of Treaties, Article 31(1). 
35 MTD v. Chile, Decision on Annulment ¶101; International Law Commission, Responsibility of States for Internationally 
Wrongful Acts, Article 39. 
36 Bear Creek Mining Corporation v. Republic of Peru ¶410. 
37 Id. 
38 Vivendi v. Argentina ¶8.4.1–8.4.3. 


