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ARGUMENTS 

 

PHASE I 

 

I. THE TRIBUNAL HAS JURISDICTION OVER THIS DISPUTE. 

 

A. Article 9.13 of the CEPTA precludes application of ILC Articles on State 

Responsibility (‘ARSIWA’) except Article 5. 

 

1. ARSIWA is only applicable in the absence of treaty provisions governing 

attribution.1 

2. Article 9.13 circumscribes activities which can be attributed to exercise of 

delegated governmental authority. 

3. Analogous clauses in the NAFTA2 and the US-Oman FTA3 have also been held 

to preclude the application of ARSIWA.4 

4. Art. 5 is applicable5 because Article 9.13 is pari materia to it6 and CEPTA does 

not define governmental authority. 

 

B. The Claimant’s conduct is not attributable under Article 5. 

 

1. The Claimant does not exercise governmental functions. 

a. Attribution of conduct u/Article 5 requires claimant to exercise 

governmental functions as an investor.7 

b. The scope of Claimant’s governmental functions is limited to ensuring 

mobility of citizens through Bonooru and serving its remote 

communities.8  

 
1 Article 55, ARSIWA. 
2 Article 1503(2), NAFTA. 
3 Article 10.1.2, US-Oman FTA. 
4 UPS (24.05.2007), ¶55; Al Tamimi (03.11.2015), ¶319–23. 
5 Mesa Power (24.03.2016), ¶367. 
6 Georgios Petrochilos, Arbitration under International Investment Agreements, A Guide to the Key Issues, p. 
348. 
7 Jan De Nul (06.11.2008), ¶167. 
8 Annexure III, ¶56. 
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c. Caeli’s operation between Bonooru and Mekar only develops the 

aviation network for tourists, which is not a governmental function. 

2. Arguendo, that commercial acts are not attributable,9 even if they are in 

pursuance of a public purpose.10 

a. The continued operation of Caeli between Bonooru and Mekar is a 

commercial act because it is performed in an open and competitive 

market,11 to capture market-share.12 

3. The Claimant’s restructuring doesn’t affect the tribunal’s jurisdiction because it 

happened after the proceedings were initiated and the investment had been sold. 

 

  

 
9 Maffeini (13.11.2000), ¶52. 
10 CSOB (24.05.1999), ¶21. 
11 Luca Schicho, State Entities in International Investment Law, 124. 
12 Annexure VII, p.55. 
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II. ONLY CBFI SHOULD BE GRANTED LEAVE TO FILE ITS SUBMISSION. 

 

A. CBFI fulfils the requirement of an amicus curiae. 

 

1. CBFI's application assists the tribunal by providing a different perspective from 

the parties13 as the application provides – a background of Bonooru’s business 

climate, nature of its aviation industry, the impact of uncertainty on the access 

to capital in Greater Narnia.  

2. The application addresses matter within the scope of the dispute because it 

enumerates concerns of its members with the availability of dispute settlement 

mechanisms under CEPTA.14 

3. CBFI has significant interest in the proceedings as the application addresses 

concerns of its members who would be directly affected by the outcome of this 

dispute.15 

 

B. External advisors to CRPU do not fulfil the requirement of an amicus curiae. 

 

1. The amici’s application addresses matters outside the scope of the dispute 

because it raises a new jurisdictional question of the tribunal’s competence-

competence.16 

2. Moreover, the amici do not have significant interest in the proceedings because 

they only possess a general interest in promoting fair business practices in the 

respondent state.17 

 

  

 
13 Apotex Inc. (11.10.2011), ¶22; Glamis Gold (16.09.2005), ¶13. 
14 Gabriel Resources (07.12.2018), ¶ 62; Philip Morris (24.03.2015) ¶9. 
15 Apotex Holding and Apotex Inc. (04.03.2013)(BNM), ¶32. 
16 UPS (17.10.2001)(Decision on Amici Curiae), ¶71. 
17 Resolute Forest (29.06.2017), ¶4.6; LSF-KEB Holdings (21.12.2015), ¶27. 
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PHASE II 

 

III. THE RESPONDENT HAS VIOLATED ARTICLE 9.9 OF THE CEPTA. 

 

A. The Respondent breached its Fair and Equitable Treatment (“FET”) obligation. 

 

1. The Claimant was denied justice. 

a. The refusal of courts to address the claim on merits in the interim decision 

amounted to denial of justice.18 

b. The Arbitral Award was not annulled. 

1) The domestic court failed to apply a plausible interpretation of the public 

policy exception.19  

2) The interpretation of public policy was arbitrary and discriminatory.20 

Discretionary power has been abused and is against the spirit of law.21 

c. All local remedies were exhausted and seeking any appeal domestically was 

futile or manifestly ineffective.22 

2. Due process and transparency obligations were breached. 

a. The Claimant was denied fairness in the administration of justice since the First 

Investigation.23 

b. There was lack of transparency and candour in the administrative process24 

because Caeli’s application for subsidies was rejected without any grounds for 

dismissal. 

c. The continued imposition of airfare caps was inconsistent and ambiguous.25 

3. The Respondent’s conduct was Arbitrary and Discriminatory. 

a. A measure inflicting damage on the investor without any apparent legitimate 

purpose26 or one taken in wilful disregard of due process is arbitrary.27 

 
18 Philip Morris (08.07.2016), ¶557. 
19 Frontier Petroleum (12.11.2010), ¶527. 
20 Berk Demirkol, Judicial Acts and Investment Treaty Arbitration, p.201; Frontier Petroleum (12.11.2010), ¶525. 
21 Gavazzi (21.04.2015), ¶261. 
22 Corona Materials (31.05.2016), ¶261. 
23 Schreuer & Dolzer, Principles of International Investment Law, p.142-143. 
24 Waste Management (II)(30.04.2004), ¶98. 
25 Tecmed (29.05.2003), ¶154. 
26 Waste Management (II)(30.04.2004), ¶98. 
27 ELSI (20.07.1989)(ICJ), ¶128. 
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b. The First Investigation was arbitrary as the market share of Caeli was below 

50%. 

1) Preferential Secondary Slot-Trading does not raise Anti-Competitive 

concerns.28   

2) Conditions under Section 2(b) and (c) of the MRTP Act are not fulfilled as 

Caeli did not abuse its alleged dominance. 

i. The relevant market was not delineated appropriately. It should be 

defined using the Point of Origin/Destination approach.29  

ii. Caeli is not dominant in the relevant market.30 

iii. Alternatively, assuming that Caeli is dominant, it has not abused its 

dominant position.31  

c. The airfare caps imposed for 3 years were not proportional to the objective the 

CCM wished to achieve. 

d. The CCM not investigating any other airline alliance members in Mekar,  and 

Caeli being denied subsidies under Executive Order 9-2018 pointed to 

discriminatory conduct. 

4. The Respondent’s conduct was abusive. 

a. The investigations against Caeli displayed grossly harassing features.32 

b. CCM’s act lacked evidence of good faith, non-discrimination, and 

proportionality.  

 

B. Legitimate expecations of the Claimant were frustrated. 

 

1. Devaluation of an investment due to state conduct can violate legitimate 

expectations of the investor.33 

a. The Respondent took unreasonable, disproportionate or discriminatory 

measures.34 

b. A stable and predictable regulatory framework was not provided. 

 
28 R v. Airport Coordination Limited [1999] EU LR 745.  
29 Case COMP/A.38.477/D2 (British Airways/SN Brussels Airlines), [2003] ¶8. 
30 Case COMP 85/76 (Hoffmann-La Roche & Co AG v. Commission), [1979] ¶38–40. 
31 Case COMP/39.451 (Velux), [2009]. 
32 Krederi (02.07.2018), ¶638. 
33 UNCTAD, FET Series on Issues in IIAs, 1999. 
34 Oxus Gold (17.12.2015) ¶¶318, 819. 
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2. A specific representation is not necessary for legitimate expectations to arise.35 

3. A formal due diligence process is not a pre-condition to a successful claim for the 

protection of legitimate expectations.36 

 

C. The Respondent failed to provide Full Protection and Security (“FPS”) to the 

Claimant. 

 

1. A violation of the FET obligation necessarily implies a violation of the FPS 

standard.37 

 

D. Cumulative effect of the measures adopted violates FET.38 

 

E. The Requirements of Necessity have not been fulfilled. 

 

1. The Respondent has substantially contributed to the state of necessity39 by their 

fiscal policies, external indebtedness, and compulsory currency use.40  

2. Availability of other means in similar economic crises bars the plea of necessity.41  

 

  

 
35 Micula (II)(05.03.2020), ¶362. 
36 SolEs Badajoz (31.07.2019), ¶331.  
37 Occidental (I)(01.07.2004), ¶187. 
38 El Paso (22.09.2014), ¶181-182. 
39 National Grid (03.11.2008), ¶262. 
40 National Grid (03.11.2008), ¶260. 
41 Sempra (28.09.2007), ¶350; Impregilo (I)(21.06.2011), ¶352. 
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IV. FAIR MARKET VALUE (“FMV”) IS THE APPROPRIATE COMPENSATION 

STANDARD. 

 

A. Most Favoured Nation Clause (“MFNC”) is applicable to the compensation 

standard.  

 

1. Compensation standard is a substantive protection, not a procedural 

protection.42  

2. Since MFNC applies to the compensation standard, similar economic condition 

of the investors is not necessary to establish “like situation”.43  

3. Higher compensation standard in the Arrakis-Mekar BIT establishes less 

favourable treatment to the Claimant.44  

4. The terms “maintenance”, “use” and “enjoyment” have been given permissive 

view.45 

5. MFNC is applicable to express commitments of compensation standard.46 

 

B. Valuation should be done in FMV.  

 

1. FMV complies with full reparation standard47 and compensation should be 

made accordingly, with interest.48 

 

C. Respondent should be liable for damages. 

 

1. Loss of profit should be compensated because sufficient certainty and 

foreseeability of profitability exists.49 

 
42 CME (14.03.2003), ¶500; Newcombe and Pardell, Law and Practice of Investment Treaties: Standard of 
Treatment, p.229 (Citation-196). 
43 Newcombe (n 41), p.226-230; Mercer (06.03.2018), ¶7.21. 
44 CME (14.03.2003), ¶500. 
45 Piracha, Toward Uniformly Accepted Principles for Interpreting MFN Clauses: Striking a Balance Between 
Sovereignty and the Protection of Investors, p.280-282. 
46 Siemens (03.08.2004), ¶106. 
47 Official Commentary, ARSIWA, Article 36, ¶22. 
48 RREEF (11.12.2019), ¶65. 
49 Talsud (16.06.2010), ¶13.91-13.92; Burlington (07.02.2017)(Decision on Reconsideration), ¶333. 
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2. Contributory fault cannot arise where there is a lack of material contribution 

towards damages50 and where state conduct caused the act/omission by the 

Claimant.51 

3. If the Claimant prevails on jurisdiction and merits, the Respondent must pay the 

arbitration cost entirely.52  

 

 

 

 
50 Caratube II (27.09.2017), ¶1188. 
51 Gavazzi (18.04.2017), ¶275-280. 
52 RWE Innogy (18.12.2020), ¶144-149. 


