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I. THE TRIBUNAL HAS JURISDICTION OVER THE PRESENT DISPUTE. 

A. Claimant is an ‘investor’ under the applicable rules. 

[1] Claimant qualifies as an investor under: 

a.  Chapter 9 of the Bonooru – Mekar Comprehensive Economic Partnership 

and Trade Agreement (the “CEPTA”); 

b.  Article 2 of the ICSID Additional Facility Rules. 

[2] According to the Draft Articles on Responsibility of States for Internationally 

Wrongful Acts as well as the Broches Test, Claimant is a separate entity from the 

Commonwealth of Bonooru and has the requisite standing before this Tribunal.   

[3] Claimant was incorporated as an arm’s length enterprise to increase the 

profitability of its state-owned predecessor, with at least 62% shares held by private 

investors. Therefore, Claimant was not an agent of the Commonwealth of Bonooru. 

[4] Claimant undertook commercial activities in Respondent’s territory. According to 

the Tribunal in CSOB v Slovakia,1 the ultimate focus should be on the nature of the 

activities. Claimant was engaged in purely profit oriented activities like any other 

private entity in the aviation sector. Thus, it cannot be held to be performing any 

governmental functions.  

B. The subsequent control of Claimant by the Bonoori government is of no 

consequence. 

[1] The tribunal in Amco v Indonesia2 held that that jurisdiction must be determined at 

the date of institution of proceedings.  

[2] The date of institution of these proceedings are 14th November 2020. The bail-in 

programme for the increased shareholding and largescale restructuring of Vemma 

was only implemented by Bonooru on 2nd March 2021, long after proceedings were 

instituted. Thus, this has no bearing on this Tribunal’s jurisdiction. 

 

 
1 Ceskoslovenska Obchodni Banka, A.S. v. The Slovak Republic, ICSID Case No. ARB/97/4, Award, 29 December 

2004. 
2 Amco Asia Corporation and others v. Republic of Indonesia, ICSID Case No. ARB/81/1, Decision on 

Jurisdiction, 25 September 1983. 
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II. THE TRIBUNAL SHOULD GRANT LEAVE TO THE AMICUS APPLICATION 

BY CBFI AND REJECT THE AMICUS APPLICATION BY THE EXTERNAL 

ADVISORS TO CRPU. 

A. The Tribunal should grant leave to CBFI’s amicus application. 

[1] CBFI meets all criteria set forth in ICSID, Schedule C- Arbitration (Additional 

Facility) Rules (“AF Rules”) Article 41(3). 

[2] First, CBFI’s amicus application complies with the requirements in ICSID AF 

Rules, Article 41(3)(a). CBFI offers context regarding the business climate of 

Bonooru, elaborating on existing corporate framework in which enterprises 

operate, which would assist the Tribunal in determining the standing of Claimant 

in the present dispute.  

[3] Second, CBFI’s amicus application complies with the requirements in ICSID AF 

Rules, Article 41(3)(b) as the submissions by CBFI would be within the scope of 

the dispute. CBFI only requested to make submissions on the jurisdiction objection 

which has been raised by the Respondent. 

[4] Third, CBFI’s amicus application complies with the requirements in ICSID AF 

Rules, Article 41(3)(c). CBFI has a significant interest in the present proceedings 

as thirty-eight members of CBFI hold investment rights in Mekar.  

[5] Additionally, there is also sufficient public interest involved in the present dispute 

as the Tribunal's decision is likely to affect persons other than the parties to the 

arbitration.  

[6] Furthermore, CBFI is an independent and impartial applicant, as Lapras Legal 

Capital has no direct or indirect interest in the outcome if the proceedings.  

B. The Tribunal should reject the amicus application of the external advisors to 

CRPU. 

[1] The amicus application of the external advisors to CRPU does not meet the criteria 

set forth in ICSID AF Rules, Article 41(3)(b) and Article 41(3)(c). 

[2] The amicus application of the external advisors to CRPU does not comply with the 

requirements in ICSID AF Rules, Article 41(3)(b) as it does not fall within the 

scope of the dispute. It raises a new jurisdictional question concerning the ratione 

legis jurisdiction of the Tribunal which has not been raised by either party before 

the Tribunal.  
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[3] The amicus application of the external advisors to CRPU does not comply with the 

requirements on ICSID AF Rules, Article 41(3)(c). The external advisors to CRPU 

do not have a significant interest in the proceedings and only possess a general 

interest in maintaining and promoting fair business practices in Mekar.   

[4] Moreover, granting leave to external advisors to CRPU’s application would disrupt 

the proceeding or unduly burden the Parties, as the Parties will have to make 

submissions on a new issue. 

 

III. RESPONDENT FAILED TO ACCORD FAIR AND EQUITABLE TREATMENT 

TO CLAIMANT, IN VIOLATION OF ARTICLE 9.9 OF THE CEPTA. 

A. Respondent’s rejection of Claimant’s request for a subsidy was arbitrary under 

Article 9.9(2)(c). 

[1] Rejecting Claimant’s request for a subsidy due to state ownership of shares in Caeli 

Airways was arbitrary. 

[2] Other airlines that received greater subsidies from their home states were still given 

additional subsidies by Respondent, indicating discriminatory conduct towards 

Claimant.  

B. Investigations by Respondent’s regulatory authority, the CCM, were abusive, 

arbitrary and violative of due process under Articles 9.9(2)(b), (c) and (d).  

[1] The First Investigation was launched in violation of the conditions laid down in the 

Monopoly and Restrictive Trade Practices Act, 2009.3 This amounts to arbitrary 

conduct, abusive treatment and violation of due process.  

[2] The airfare caps implemented pursuant to the investigations amount to abusive 

treatment.  

C. Respondent’s courts denied justice to Claimant in breach of Article 9.9(2)(a).   

[1] Mekari courts stifled Claimant's ability to question the acts of Respondent by 

unduly delaying proceedings.4 

 
3 2021 FDI Moot Case, Annex V, Monopoly and Restrictive Trade Practice Act, as Amended 2009, Chapter III 

2(a). 
4 Toto Costruzioni Generali S.p.A. v. The Republic of Lebanon, ICSID Case No. ARB/07/12, Decision on 

Jurisdiction, 11 September 2009. 
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[2] Respondent cannot use the excuse of an overburdened judiciary to absolve itself of 

a violation. 

[3] The High Court of Mekar robbed Claimant of an adequate legal remedy, by 

prematurely dismissing the appeal against the airfare caps.5 

[4] Enforcement of an award that has been set aside at the seat of arbitration by the 

national courts of Respondent is a denial of justice.  

 

IV. CLAIMANT IS ENTITLED TO ‘FAIR MARKET VALUE’ STANDARD OF 

COMPENSATION, VIZ. AMOUNTS TO $700 MILLION USD. 

A. Respondent must pay fair market value standard of compensation in accordance 

with the Most Favoured Nation treatment guaranteed to the Claimant under 

Article 9.7 of the CEPTA.  

[1] Article 9.7 of the CEPTA guarantees the Most Favoured Nation treatment to 

Claimant, which is, treatment no less favourable than the treatment provided to 

investors under other treaties.   

[2] Respondent in the Arrakis-Mekar BIT6 provides a more favourable standard of 

compensation i.e.., fair market value, whereas the CEPTA only provides market 

value standard of compensation. 

[3] This entitles Claimant to claim such more favourable treatment from Respondent 

in accordance with Article 9.7. 

B. Additionally, Claimant has not contributed to its losses, and there should be no 

reduction in compensation.  

[1] The injury caused to Claimant was a clear consequence of Respondent’s measures 

that breached the FET standard, provided in the CEPTA. 

[2] Claimant’s business strategies led to them being the only consistently profitable 

airline in Mekar prior to these measures, with a peak valuation of 1.1 billion. 

However, owing to Respondent’s arbitrary, abusive and discriminatory conduct 

towards Claimant, the enterprise suffered massive losses.  

 
5 ADC Affiliate Ltd. v. Republic of Hungary, ICSID Case No. ARB/03/16, Award, 2 October 2006.  
6 2021 FDI Moot Case, 2016 Arrakis-Mekar BIT, Art. 13. 
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C. Further, Respondent’s economic condition does not relieve them of the obligation 

to provide full reparation for the injuries caused.  

[1] Respondent alleged that their economic condition must be accounted for while 

granting compensation. However, the proportionality of the compensation awarded 

takes into account all such considerations.7  

[2] Additionally, the interests of the injured actor are central, and therefore, 

compensation must not be reduced in light of the economic condition of 

Respondent.  

 

 

 

 
7 International Law Commission (ILC), ‘Articles on State Responsibility for Internationally Wrongful Acts’ 

Yearbook of the International Law Commission 2001: Volume II Part 2 UN Doc A/CN.4/SER.A/2001/Add.1 

(Part 2) 26 (2001 ILC Articles), Art. 34, Commentary 5. 


