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PHASE ONE: JURIDICTION AND AMICUS SUBMISSION 

 

I. The Claimant Lacks the Jus Standi to Bring the Claim Before ICSID 

A. Claimant is a state-owned enterprise and cannot be an Investor within the 

meaning of the ICSID Additional Facility Rules  

1. Claimant lacks the jus standi to present its claim before this court as it is a state-

owned enterprise under Bonooru. 

2. Claimant cannot be recognized as an independent legal body capable of pursuing 

an autonomous interest – quoting Schreuer1 ‘let’s take a look at the true controllers.’ 

3. The claimant does not have the distinct power to sue.  

 

B. Claimant acts are attributed to that of its state 

1. The claimant’s functions in the contracting state are established by the instructions 

of Bonooru.  

2. The claimant is subjected to the control of Bonooru in executing its duties in the 

contracting state.  

3. The claimants act shows that it exercises functions of a public character and not as 

a private entity (Emilio Maffezini v The Kingdom of Spain) 

 

C. The tribunal lacks the requisite jurisdiction to sit over this matter 

1. From Article 2 of the ICSID Additional Facility Rules, the scope that the tribunal is 

limited to disputes between investors of a state party and another state party to the 

treaty. The Claimant represents the state of Bonooru, effectively this would be a state-

state arbitration which is not covered under the jurisdiction of the ICSID AFR.  

 

  

                                                      
1 The ICSID Convention: A Commentary (2nd ed. 2009) at p. 563 



II. THIS TRIBUNAL SHOULD REJECT THE AMICUS SUBMISSION OF CBFI AND 

ACCEPT THE AMICUS SUBMISSION   

 

A. The Amicus Submission of the Consortium of Bonooru Foreign Investors 

submission (CBFI) should be rejected.  

1. The Consortium of Bonooru Foreign Investors submission (CBFI) failed to comply 

with the threshold set by the Procedural Order 1, Article 9.19 of the CEPTA and 

Article 41 and 44 of ICSID Additional Facility Rules. 

2. The submission of the CBFI has conflict of interest in this proceedings: Venma is a 

member of the CBFI, two other members are currently pursuing claims against 

Mekar and Lapras Legal capital is involved in the  

3. The Submission of the CBFI does not introduce any new factual elements.  

 

B. Amicus Submission of the External Advisors to the Committee on Reform of 

Public Utilities (CRPU) should be accepted  

1. The subject matter of the case is appropriate (Suez v Argentina Republic, Order on 

Amicus) 

2. The external advisors to CRPU are suitable as a nonparty to act as amicus curiae  

3. The external advisors to CRPU submission meets the procedure by which the 

amicus submission is to be made and considered 

4. The external advisors to CRPU submission will assist the tribunal in the 

determination of a factual issue that is different from the perspective of the disputing 

parties  

5. The external advisors to CRPU submission addresses a matter within the scope of 

the dispute  

6. The external advisors to CRPU have a significant interest in the proceedings  

 

C. Rejection of one Amicus Submission and acceptance of the other will not affect the 

equal treatment of the disputing parties  

1. A rejection of an amicus brief is not a breach of fair hearing because the third party 

was given the opportunity to submit an Amicus only on the condition that it meets 

the procedure of the tribunal (Suez v Argentina, Order on Amicus Republic para. 

12)  



2. The Amicus Submission of external advisors to CRPU meets the requirements 

while the Amicus Submission of the CBFI does not.  

3. The external advisors to CRPU is a nonparty to the dispute (Methanex Corporation 

v USA, Amicus Decision, para 30) 

 

  



PHASE TWO: FAIR AND EQUITABLE TREATMENT AND COMPENSATION 

STANDARD 

 

III. THE RESPONDENT HAS NOT BREACHED ITS FAIR AND EQUITABLE 

TREATMENT OBLIGATIONS UNDER THE CEPTA  

A. The Actions of the CCM were not arbitrary or discriminatory. 

1.  The findings of the CCM prove the Claimant materially breached the undertaking 

signed by them and adopted in anti-competitive strategies in its investment.   

2. The Respondent did not make a representation to the Claimant 

3. The Claimant had no legitimate expectation  

4. The Respondent did not frustrate the Claimant’s Legitimate Representation.  

 

B. The Claimant faced no discriminatory or arbitrary treatment by virtue of their 

investment.  

1.  The Mekari government passed a decree requiring all companies operating in the 

country to offer goods and services denominated exclusively in MON and this nullified 

the short-lived exemption granted to airlines.  

2. The Respondent was practicing its right to regulate under Article 9.8 of the CEPTA. In 

Saluka’s case, it was stated that a measure is discriminatory when similar cases are 

treated differently without reasonable justification.  

 

C. The Claimant was not denied justice in civil and judicial proceedings. 

1. The decision of the court to refuse the judicial review of the caps placed by the 

CCM was based on the fact that the remedy which would have been received by the 

claimant will be removal of the airfare caps, which would have possibly led to the 

continuity of the anti-competitive strategies adopted by Caeli Airways. (Corona 

Materials v. Dominican Republic). 

 

IV.  THE CLAIMANT IS NOT ENTITLED TO COMPENSATION 

A. Mekar did not breach its obligations under the CEPTA or cause injury to the 

claimant for which compensation is due.  

1. The Claimant cannot seek compensation from a State for a situation that was 

caused by its own poor performance and week business planning. (Biwater 

Gauff v Tanzania, Award) 



 

B. Even if the tribunal finds that the Mekar breached its oblgations under the 

CEPTA, Venma is only entitled to compensation if the breach of Mekar’s 

obligation was the direct and proximate cause of the loss that Venma suffered 

(Lauder v Czech Republic, Award para 233 -234) 

1. One key factor in Compensation claims is causation (Biwater Gauff v Tanzania, 

Award,  

2. The Respondents cannot be held accountable for the failed business strategies 

of the Claimants. The outcome of the investment of the Claimants cannot be 

used against the Respondent due to the fact that the Respondent warned and 

advised against the strategic route the Claimants were taking, a strategic route 

that would not be feasible in the long run. 

C. The existence of unfair or inequitable conduct is not necessarily a an indication 

that injury was cases to Venma Holdings which would give rise to a ground for 

compensation ( Biwater – Gauff v Tanzania, Award, Para. 804) 

 

D. The tribunal should apply the ‘market value’ standard as contained in Article 

9.21 of the CEPTA and award no additional compensation to the Claimants.  

1. Awarding any additional compensation would further affect and deteriorate the 

economic condition of Mekar.  

2. The Claimants have not warranted the payment of the ‘fair market value’ and 

the compensation claim is merely a retaliation of Bonooru against Mekar and is 

therefore baseless. (PV Investors v Spain).  

  


