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ARGUMENTS 

PHASE I: JURISDICTION AND ADMISSIBILITY 

ISSUE I: THE TRIBUNAL DOES NOT HAVE JURISDICTION OVER THE PRESENT CLAIMS UNDER 

ARTICLE 9 OF THE CEPTA AND THE ICSID ADDITIONAL FACILITY RULES 

i. Inclusion of State-Owned Enterprises (“SOEs”) overrides Customary International 

Law Rules and object and purpose of the ICSID Convention 

a. The inclusion of SOEs within the ambit of ICSID Additional Facility Rules (“AFR”) 

defeats the Convention’s goal of depoliticization of investment disputes and the 

encouragement of private, as distinguished from public, international investment 

[Schreuer, pg. 187; Mark Feldman, pg. 24]. 

b. ICSID mechanism does not contemplate inter-state disputes settlement, which could be 

adjudicated through Ad hoc arbitration [Schreuer, pg. 160]. 

ii. The Claimant is not an ‘Investor’ for the purpose of ICSID Additional Facility 

Rules 

a. The claimant satisfies the structural as well as the functional test and its acts are, 

therefore, attributable to the Commonwealth of Bonooru [Maffezini v Spain, ¶77].  

b. Employing Broches test in conjunction with the ILC Articles, it is contended that the act 

in question was performed in furtherance of the public policy of Bonooru [EDF v 

Romania, ¶ 191]. 

c. The emergence of state capitalism and evolving nature of SOEs is driven by both political 

and economic objectives [Lu Wang, SOEs and the International Investment Law 

Regime, pg. 13]. 

d. The Claimant, being a part of the state apparatus directly, should be considered an agent 

of the State [Nicaragua v USA, ¶ 188]. 
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ISSUE II: THE TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT FOR FILING AMICI 

SUBMISSION BY CRPU 

i. The Tribunal should allow the Amicus Submission by the external advisors to 

Mekar’s Committee on Reform of Public Utilities (“CRPU”) 

a. Submission by the CRPU provides the public an opportunity to protect their interests by 

illuminating arguments and facts not addressed by the parties [Barstow and 

Amerasinghe, pg. 349-350]. 

b. The CRPU argues against the legality of the investment and the tribunal has the power 

to analyze all the issues that have legal relevance to the scope of its competence [Inceysa 

v El Salvador, ¶ 155]. 

c. The investment, being created in violation of the principle of good faith and by way of 

corruption, should not be protected and the tribunal should refrain from exercising 

jurisdiction in such cases [Hamster v Ghana, ¶ 127; Metal-Tech v Uzbekistan, ¶ 55]. 

ii. The Tribunal should bar the Amicus submission by the Consortium of Bonoori 

Foreign Investors (“CBFI”) 

a. The CBFI fails to demonstrate that its submissions are in the furtherance of public interest 

[Resolute Forest v Canada, ¶ 4.7; Apotex v US, ¶ 10]. 

b. The CBFI’s submissions fail to contribute to the expertise and knowledge as already 

submitted by the disputing parties [Methanax v USA, ¶ 48]. 

c. The amicus brief being duplicative of the submissions of the Claimant should be rejected 

[Philip Morris v Uruguay, ¶ 26]. 

d. The apparent lack of independence or neutrality of the CBFI is a sufficient ground to 

deny the amicus application [von Pezold v Zimbabwe, ¶ 56; Suez v Argentina, ¶ 24]. 
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PHASE II: MERITS 

ISSUE III: THE RESPONDENT HAS NOT VIOLATED ARTICLE 9.9 OF THE CEPTA 

i. The conduct of judiciary in Mekar does not amount to Denial of Justice 

a. There has been no serious shortcoming and egregious conduct that shocks, or surprises, 

a sense of judicial propriety to give rise to Denial of Justice [Mondev v Mexico, ¶ 127].  

b. The scope of review of the acts of a domestic judicial body before the Tribunal is highly 

limited and it should not be treated as a court of appeal [Azinian v Mexico, ¶ 99]. 

c. The Federal Republic of Mekar should not be held responsible for its widely known 

economic and financial shortcomings which include the delay in Mekari Courts [White 

Industries v India, ¶ 10.4.18; Electrabel v. Hungary, ¶ 7.78]. 

d. In light of the predatory pricing and exclusion of the competitors, the decision by the 

Mekari courts is reasonable. Further, considering the financial capabilities of Caeli, the 

balance of interest also tips in favour of the Court [R Spain v Commission, ¶ 82; R 

Alpharma v Council, ¶ 128]. 

e. Antitrust law limits the range of permissible inferences from ambiguous evidence 

[Matsushita Elec v Zenith Radio Corp, pg. 588] and the Court’s Summary judgment is 

pursuant to the failure of the Claimant to produce plausible facts towards its innocence 

[Bell Atlantic Corporation v William Twombly, pg. 18-24]. 

f. The discretionary language of the Convention enables the enforcing court to refuse the 

request of the party resisting enforcement of a foreign award even if one or more of the 

grounds of setting aside are established. [Chromalloy v Egypt, pg. 909-910]. 

ii. The conduct of CCM was neither arbitrary nor unfair 

a. The tribunal has a restricted scope of inquiry while reviewing administrative bodies’ 

actions [ADF v USA, ¶ 190]. 

b. Royal Narnian and the Caeli Airways constitute a single economic entity [Durkan 

Holding v OFT, ¶ 15, 22]. Slots are considered as an essential facility and by preferring 

slot trading both the airlines were paving the way for the exclusion of other competitors 

[Sea Containers v Stena Sealink, pg.79]. 

c. Other transport services could not be an alternative for the business passengers travelling 

from the Phenac airport [COMP/A.38284/D2, ¶ 11]. Further, Moon alliance and 
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privileges on Phenac airport gave the economic strength to Caeli to act independently, 

enabling its dominant position. Furthermore, the combining effect of both the schemes 

was producing the loyalty effect [Aéroports de Paris v Commission, ¶ 147; BPB 

Industries and British Gypsum, ¶120]. 

iii. Government Measures from the Respondent were within the right to regulate 

a. The claimant was not discriminated against as another SOE was also denied the grant of 

the subsidy [Saluka v Czech Republic, ¶ 313]. 

b. The measures taken up by the respondent were to mitigate the ongoing economic crisis, 

thus had the legitimate public objectives. [Article 9.8, CEPTA]. Such measures do not 

violate the legitimate expectations of the Claimant [El Paso v Argentina, ¶ 374; 

Mamidoil v Albania, ¶ 625,629]. 

c. The steps taken for stabilizing the currency have been recognized in the past and were 

taken in line with suggestion from the IMF and were equally imposed over all the 

companies [Total v Argentina, ¶ 167; EDF v Romania, ¶ 294]. 

iv. There was no abusive treatment as all actions of the Respondent were well founded 

on legal grounds. Further, the respondent had the right to reject the offer of the 

Hawthrone Group LLP [Wood v Capita Insurance, ¶ 10; United Co Rusal v Crispian 

Investments, ¶ 145.2]. 

ISSUE IV: THE COMPENSATION REQUESTED BY THE CLAIMANT IS THE APPROPRIATE 

STANDARD FOR THE BREACH OF ARTICLE 9.9 OF CEPTA 

i. The Respondent is not liable to pay the compensation to the Claimant 

a. The Respondent has not breached the Fair and Equitable Standard of Treatment (“FET”) 

in CEPTA [Article 9.9] and has not committed any breach of its international obligation 

[Article 12, ILC Draft]. 

ii. Market Value is the appropriate compensation standard 

a. Without prejudice to the above submissions, the appropriate mode of compensation i.e., 

Market Value, has already been paid by the Respondent, pursuant to Article 9.21 of 
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CEPTA, which shall be lex specialis to ascertain the metric of compensation [AAPL v 

Sri Lanka, ¶ 19]. 

b. Fair Market Value (“FMV”) is not the appropriate standard for compensation where the 

investment is not income generating at the time of valuation, or there is significant 

uncertainty as to its future prospects [Bear Creek Mining v Peru, ¶ 604]. 

c. Failure to render compensation at FMV standard does not breach the MFN obligations 

as it excludes the compensation comparison [Article 11, ILC Draft Articles on MFN 

Clauses]. 

iii. The Compensation should be mitigated in the presence of contributory action(s) of 

the Claimant 

a. Without prejudice to the above stated submissions, the compensation should be mitigated 

in light of the Claimant’s material contribution to the damage by certain willful, negligent 

act or omission [Article 39, ILC Draft; Maffezini v Spain, ¶ 64]. 

b. The Claimant vide its negligent actions, has committed ‘serious’ or ‘gross’ injury to its 

investment, establishing the degree of contribution [Article 39, ILC Draft 

Commentary; AGIP v Congo, ¶ 99]  

c. The amount of compensation should be mitigated considering the economic crisis in 

Mekar. Even if the tribunal acknowledges the FET violation, the MV of Caeli’s 

investment would diminish owing to the dire economic crisis in Mekar [LG & E v 

Argentine, ¶ 139; National Grid v Argentine, ¶ 179-180]. 

 


