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I. THE TRIBUNAL HAS NO JURISDICTION OVER THE DISPUTE. 

A. The rules on attribution in Articles on State Responsibility for Internationally 

Wrongful Act (ARSIWA) reflect customary international law, thus should be 

applied in deciding ICSID’s jurisdiction.  

B. The conduct of Vemma shall be considered an act of a State under the ARSIWA 

standard. 

1. Attribution of conduct to a State includes not only State organs but also a person 

or entity empowered by law exercising elements of governmental authority 

(ARSIWA Article 5). 

2. Bonooru Constitution and relevant jurisprudence assigned special importance to 

mobility rights of its population (Annex I), and Vemma has the purpose to assist in 

developing the aviation industry as well as the civil aviation infrastructure for the 

benefit of its population in accordance with Article 70 of the Constitution Act. 

3. Based on these facts, Vemma was performing constitutional State functions by 

insisting on running multiple flights between Bonooru and Mekar despite being 

unprofitable and the objection from representatives of Mekar Airservices. 

4. Additionally, the conduct of entity directed or controlled by a State shall be 

considered an act of a State (ARSIWA Article 8). As recognized by Bonooru, the 

government always maintains a significant interest in Vemma, aiming to enable 

Vemma to perform governmental functions. Consequently, Vemma was controlled 

by Bonooru and directed to operate routes to cater for its nationals.  

C. Since the dispute is between States and therefore beyond the jurisdiction 

prescribed by AFR, the ICSID Tribunal has no jurisdiction. 

  



 

 

II. THE TRIBUNAL SHOULD GRANT LEAVE TO EXTERNAL ADVISORS TO COMMITTEE 

ON REFORM ON PUBLIC UTILITIES (“EXTERNAL ADVISORS”) AND REJECT THE 

CBFI’S SUBMISSION 

The admissibility of non-party submission should be decided on the requirements 

in ICSID Additional Facility Rules and CEPTA, namely, the submission being 

within the scope of the dispute, significant interest of the petitioner and assistance 

provided by the submission. The Tribunal has large discretion in deciding whether 

to grant the submission.  

A. The Tribunal should admit the amici submission by External Advisors 

1. External Advisors meet the standard of non-disputing party 

a. External Advisors are members of Mekari civil society focus on investment 

banking and were engaged as external advisors to the Committee on Reform on 

Public Utilities in 2010 and it does not affect its independence. 

b. External Advisors were selected through a transparent and competitive process 

and have an independent status without any financial support.  

2. External Advisors have significant interest in the current dispute 

a. External Advisors possess a general interest in promoting fair business practices 

in Mekar. 

b. Stagnation in anti-corruption efforts in Mekar impacts the financial operations 

of the External Advisors, which will affect the potential investors to Mekar and 

some judicial proceedings concerning approval for privatization projects. 

3. External Advisors could assist the Tribunal  

a. Public interest concerns will affect the transparency and fairness of the Tribunal. 

There is a clear public interest in the subject matter of this arbitration, namely, the 

legality of the investment.  

b. External Advisors have regularly acted as interveners before federal courts in 

Mekar in relation to judicial proceedings concerning approval for privatization 



 

 

projects.  

c. The rights received by Vemma Holdings were procured by means of bribes paid 

to the Mekari official. External Advisors are in the unique position to adduce 

unbiased facts before the Tribunal that may not be obtained from either disputing 

party.  

3. The submission of External Advisors is a matter within the scope of the 

dispute.  

Claims based on contracts obtained by corruption shall not be upheld by an ICSID 

Tribunal, and investor’s pre-investment obligations are directly relevant to the 

issues a Tribunal must consider. 

B. The Tribunal should reject the amici submission by the CBFI 

1.The CBFI is not independent from the disputing parties. 

Independence of the non-party influences the admissibility of the submission (von 

Pezold and others v Zimbabwe). Lapras Legal Capital is advising Vemma on 

funding strategies with respect to its claim against Mekar, creating a conflict of 

interest. In addition, the vote of CFO of Lapras Legal Capital all depends on CBFI, 

which violates CBFI’s Amicus Brief Submission Guidelines. 

2. The CBFI does not have specific interest. 

     The financial interest of CBFI is common to investment arbitration. The 

information that CBFI provides cannot give any specific expertise or professional 

assistance. 

3. The CBFI submission cannot assist the Tribunal. 

     The CBFI intends to provide context regarding the business climate of Bonooru, 

corporate framework and the nature of the industry. This information is not 

specific and does not give a novel view or show the public interest on this dispute. 

  



 

 

III. RESPONDENT’S MEASURES DID NOT VIOLATE ARTICLE 9.9 OF CEPTA.  

A. CEPTA 9.9 only provides minimum standard of treatment under customary 

international law.  

1. The title of Article 9.9 of CEPTA indicates the standard of protection is 

“minimum standard treatment”. It thus provides protection in accordance 

with customary international law. 

2. Therefore, State conduct must be egregious or shocking from an international 

perspective that calls for a high liability threshold. 

B. Respondent did not frustrate Claimant’s legitimate expectations. 

1.  Absent of specific representations to induce investment, no legitimate 

expectation could arise. Decree F-0056 was not for inducing foreign 

investment.  

2.  Expectations are only protected if they are based on assurances given by the 

host State at the time the investment was made. Claimant could not rely on 

Mekar’s conducts after 29 March 2011. 

3.  Claimant could not expect circumstances remain unchanged especially when 

the State is in emergency. 

 

C. The acts of Respondent did not violate the fair and equitable treatment (FET) 

standards. 

1. CCM’s measures were reasonable and have followed due process of law. 

a. Considering the previous promise Caeli has made, the unusual stock 

relationship between Vemma and Royal Narnian, it is reasonable and non-

discriminatory to consider Moon Alliance membership when calculating Carli’s 

market share. 

b. Fines made by CCM were not arbitrary or unfair, based on the distortion of 

foreign subsidies to the market and significant role played by the aviation industry. 



 

 

c. It is necessary and reasonable to keep airfare caps as Caeli’s market share was still 

above 40% and squeezed out concessions from Phenac International Airport. 

2. It is not the subsidy from Bonooru that prevents caeli from receiving the 

subsidy from Respondent, but the improper use of the subsidy by Caeli to distort 

the market.  

3.Pursuant to Art 5.1(e) and 7 of NYC, Mekari court has discretion to enforce 

arbitral awards even if set aside by the court of place of arbitration. 

D. Respondent did not breach Article 9.9 since the measures undertaken are 

regulatory measures specified in Article 9.8. 

1. Respondent's behavior is for the purpose of public policy.  

2. Administrative body enjoys the discretionary power. 

3. All measures were based on national law. 

  



 

 

IV. EVEN IF ARTICLE 9.9 IS BREACHED, REPONDENT OWES NO COMPENSATION TO 

CLAIMANT 

A. MFN clause cannot extend to a dispute settlement mechanism. 

1. According to Article 9.7 of CEPTA, most favored nation (MFN) treatment is 

applicable only to substantive rights and cannot be extended to dispute resolution 

provisions. The compensation provision is in Article 9.21, belonging to “Dispute 

Resolution” section.  

2. Applying MFN clause to compensation standard would subvert the negotiated 

balance of Article 9.21. 

 

B. Market Value is the appropriate standard, the damages were caused by 

Claimant’s reckless business expansion rather than Mekar’s acts.  

1. Article 9.21 of CEPTA stipulates that damages other than expropriation should 

adopt the market value standard. Adopting fair market value standard under 

Article 9.12 will contravene Parties’ mutual consent. 

2. Pursuant to Article 39 ARSIWA, the damage caused by Claimant shall not be 

compensated. 

a.  The wanton purchase of aircraft and the maintenance of high debt ratio made 

Claimant into a precarious financial situation when the economic downturn 

hit Mekar. 

b.  Vemma underestimated the fall-winter decline and failed to respond to the 

raising oil price. 

3. Even if unlawful acts exist, no compensation should be given since Respondent 

was in state of necessity. 

a.  2017 currency crisis cast a grave and imminent peril. 

b.  Mekar’s currency crisis was due to shaky investor sentiment and tariff threats 



 

 

from trading partner. Respondent did not contribute to the situation of 

necessity.  

c.  The IMF proposed to avoid a debilitating economic situation only if 

Respondent establish credibility in the local currency. 

4. Claimant’s own destructive conduct in Caeli needs to be taken into 

consideration. 

 

C. Any compensation awarded to the Claimant should be reduced. 

1.   In accordance with ICSID’s jurisprudence, the amount of compensation    

should be proportionate with the domestic situation of Respondent.  

2.   Respondent is in dire economic situation, any compensation may further       

increase the economic burden. 

 

 

 

 

 


