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PROCEDURAL ISSUES 

I. JURISDICTION  

A) THE TRIBUNAL DOES NOT HAVE JURISDICTION RATIONE MATERIAE 

We submit that this tribunal does not have the jurisdiction to hear the matter before it as it does 

not relate to an investment under Article 25 of the ICSID Convention.1 ICSID Tribunals in the 

cases of Joy Mining, 2 CSOB 3 and Salini, 4 in defining investments under Article 25 of the ICSID 

Convention have applied what is commonly referred to as the Salini Test which looks to:  

1. Contribution  

2. Duration of commitment 

3. Assumption of risk 

4. Expectation of profits 

According to the tribunal in MHS, 5 the presence of contribution alone cannot prove existence of 

an investment for purposes of Article 25. We submit that although the Claimant purchased an 85% 

stake in Caeli, this alone cannot be proof of an investment. 

 

We submit that the risks involved in the present transaction are commercial risks as they relate to 

the daily running of business as was defined in Romak.6 The Claimant assumed risks related to 

charging low fares on flights as well as rapid expansion programs which cannot be seen to be 

related to the risks on return on investment. 

 

The tribunal in Joy Mining,7 determined that expectations of profit would arise where the investor 

expected to gain a return on their investment. Based on the foregoing argument regarding 

assumption of risk, the Claimant having made the decision to charge low fares could not have 

reasonably expected profits considering the economic climate in Mekar.  

 

 
1 Article 25, ICSID Convention (1965). See also Article 9.1, CEPTA (2014). 
2 Joy mining v Egypt, ICSID, Jurisdiction Award (2004). 
3 CSOB v Slovakia, ICSID, Jurisdiction decision (1999). 
4 Salini v Morocco, ICSID, Decision on Jurisdiction (2001). 
5 MHS v Malaysia, ICSID, Jurisdiction Award (2007). 
6 Romak v Uzbekistan, PCA, Award (2009). 
7 Joy mining v Egypt (2004). 
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Owing to the above arguments, the ratione materiae requirement has not been met as the 

transaction in question is not an investment. 

 

B) THE TRIBUNAL DOES NOT HAVE JURISDICTION RATIONE PERSONAE 

The respondent submits that the tribunal lacks jurisdiction as the Claimant is a state agent and 

hence the dispute is between states. 

 

Article 2 of the Additional Facility Rules as well as Article 25 of the ICSID Convention provide 

for disputes between a state and the national of another state.8 

 

Notably, State Owned Enterprises (SOEs) are not precluded from appearing before ICSID 

Tribunals unless they act as an agent of their state or discharge essentially governmental functions 

as was seen by the tribunal in CSOB.9 

 

In proving that the Claimant acted as an agent of their state, the tribunal in Maffezini, 10 stated that 

determination of agency would look at control, direction and functions discharged by the 

enterprise. 

 

The element of control and direction look into whether the enterprise is owned by the state and its 

decisions are made by the state, respectively. The tribunal in BUCG, 11 stated that the question to 

answer is whether the enterprise was doing its state's bidding. The tribunal in CSOB, 12 determined 

that in assessing whether an enterprise was doing its state’s bidding it would look into the attempt 

of the enterprise to do away with non-performing assets. 

 

 In the matter before this tribunal, the Claimant continued to operate non-performing routes despite 

losses. 

 

 
8 Article 2, Additional Facility Rules (1978). See also Article 25, ICSID Convention (1965). See also Article 9.1 

CEPTA (2014). 
9 CSOB v Slovakia, ICSID, Jurisdiction decision (1999). 
10 Maffezini v Spain, ICSID, Decision on Jurisdiction (2005). 
11 BUCG v Yemen, ICSID, jurisdiction decision (2017). 
12 CSOB v Slovakia (1999). 
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Regarding the functions of the enterprise, the tribunal in Maffezini, 13 highlighted that the test is 

whether the actions in their nature are governmental or commercial. Article 5 of the ILC Articles 

on State Responsibility provide that entities empowered by law to discharge government functions 

are state actors. The Claimant was empowered through the Caspian Project and Horizon 2020 

Scheme to perform government functions. 

 

In light of the above arguments, we submit that the tribunal lacks jurisdiction as the ratione 

materiae and personae requirements have not been met. 

 

 

II. AMICUS CURIAE 

Article 9.19(3) of the Bonooru-Mekar Comprehensive Economic Partnership and Trade 

Agreement (CEPTA) as well as Article 41 of the Arbitration Rules, 2006 provide that the tribunal 

could admit non-party submissions where these will assist it to decide with regards to the 

arguments of the disputing parties.14 

 

C) THE TRIBUNAL SHOULD DENY LEAVE TO THE CONSORTIUM OF BONOORU 

FOREIGN INVESTORS (CBFI) 

We submit that the tribunal should deny leave to the CBFI as they do not offer the tribunal a 

different perspective to enable it to decide on the arguments of the parties. 

 

The tribunal in UPS, 15 stated that submissions could be denied where the tribunal finds that the 

parties are able to address the issues sufficiently. 

 

The CBFI have applied for leave and stated that they will address the standing of SOEs before 

ICSID tribunals and that the test to be applied by the tribunal ought to look at the nature of the 

activities done and not the purpose they serve. 

 

 
13 Maffezini v Spain (2005) 
14 Article 9.19(3), CEPTA (2014). See also Article 41 Arbitration Rules (2006). 
15 UPS v Canada, ICSID, Decision on Intervention as Amicus (2001). 
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We address the same issue before this tribunal and apply the standard they wish to advance before 

the tribunal. 

 

The tribunal should therefore deny leave to the CBFI as they will not offer this tribunal a different 

perspective to enable it to decide on the matters before it.  

 

D) THE TRIBUNAL SHOULD GRANT LEAVE TO THE EXTERNAL ADVISORS 

We submit that the tribunal should grant leave to the external advisors as their submissions will 

assist it in deciding on the issue around its jurisdiction.  

 

In Infinito Gold,16 the tribunal faced with the question on admissibility of an issue on ratione legis 

determined that although the petitioners advanced arguments that had not been brought before the 

tribunal by the parties, their submissions would be admitted as they had a bearing on the tribunal’s 

jurisdiction. 

 

Similarly, the arguments the petitioners wish to advance relate to the tribunal’s ratione legis owing 

to the corruption involved around the procurement of the rights the Claimant alleges before this 

tribunal. 

 

The tribunal should therefore grant leave to the external advisors as they address matters within 

the scope of the dispute and will assist the tribunal in determining their jurisdiction over the matter 

before them. 

 

MERITS 

III. THE RESPONDENT DID NOT VIOLATE ARTICLE 9.9 OF THE CEPTA 

 

E) THERE WAS NO EXPECTATION OF STABILITY OF REGULATORY AUTHORITY 

 

 
16 Infinito Gold v Costa Rica, ICSID, Procedural Order 2 (2016). 
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We submit that Article 9.9 (3) of the CEPTA provides that legitimate expectations will arise from 

specific representations given to an investor to induce a covered investment.17 

 

The Respondent submits that according to the tribunal in Saluka,18 the mere expectation that 

regulations will remain unmodified in the time of the investment, disregarding circumstances, is 

illegitimate and it would attempt against the “high measure deference that international law 

generally extends to the right of domestic authorities to regulate matters within their own borders”. 

 

In investigating Caeli Airways, the Respondent was exercising its regulatory rights and the 

investigation was meant to achieve a legitimate policy objective of social and consumer protection. 

 

According to the tribunal in El Paso,19 without a stabilization clause or a specific representation 

as to the stability of the regulatory framework there can be no legitimate expectation. There was 

no stabilization clause or a specific representation therefore there is no legitimate expectation as 

to regulatory stability. 

 

Consequently, the tribunal should find that there was no legitimate expectation as to stability. 

 

F) THE IMPOSITION OF AIRFARE CAPS WAS NOT ARBITRARY 

We submit that the Respondent did not violate Article 9.9 (2) (c) of the CEPTA as the decisions 

were reasonable.  

 

According to the tribunal in AES Summit, 20 measures are rationally and proportionally connected 

to a legitimate policy objective if the state's public policy objective correlates with the state’s 

measure. 

 

 
17 Article 9.9, CEPTA (2014). 
18 Saluka v The Czech Republic, UNCITRAL, Partial Award (2006). 
19 El Paso Energy International Company v. The Argentine Republic, ICSID, Award (2013). 
20 AES Summit Generation Limited and AES-Tisza Erömü Kft v. The Republic of Hungary, ICSID (2010). 
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The tribunal in Watkins Holdings v Spain in determining what is a proportional measure considered 

whether the measure is appropriate or rationally related to a state's policy objective.21 The 

imposition of the airfare caps was a bona fide regulation meant to ensure social and consumer 

protection in line with Article 9.8 of the CEPTA.22 In addition to this, the airfare caps were placed 

reasonably above Caeli’s charged fares.23 

 

Based on the foregoing, the measures taken by the respondent were proportional.  

 

G) THE EXECUTIVE ORDER 9 OF 2018 WAS NOT DISCRIMINATORY 

We submit that the respondent did not violate Article 9.9(2) (c) of the CEPTA.24 

 

The tribunal in El Paso,25 determined that differential treatment cannot be justified if the treatment 

was capricious or absurd or irrational. 

 

Mekar is justified in denying Vemma subsidies while granting subsidies to Star Wings and Jet 

Green because granting Caeli Airways subsidies would place them at a better position than other 

airlines and allow them to outcompete the smaller ones.26  

 

We submit that the denial of subsidies was not irrational but rather the decision was advised by 

the Executive Order 9 of 2018 where the Secretary of Civil Aviation had discretion in granting 

subsidies and would consider whether the subsidies would skew market conditions in favor of one 

or more enterprises.27 

 

The Respondents’ denial of subsidies is thus justified as it was a rational decision meant to avoid 

skewing market conditions in favour of one enterprise and the tribunal should find that the 

Respondent did not discriminate against the Claimant. 

 
21 Watkins Holdings S.à r.l. and others v. Kingdom of Spain, ICSID, Award (2020). 
22 Article 9.8, CEPTA (2014) 
23 Uncontested Facts, Paragraph 37. 
24 Article 9.9, CEPTA (2014). 
25 El Paso Energy International Company v. The Argentine Republic, ICSID, Award (2013). 
26 Uncontested Facts, Paragraph 46. 
27 Chapter 31, Executive Order 9-2018. 
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IV. DAMAGES 

H) THE CLAIMANT IS NOT ENTITLED TO COMPENSATION 

We submit that the Claimant is not entitled to compensation and the tribunal should find that 

respondent paid Vemma its dues when it purchased the airline from them at market value. 

 

Article 9.21 of the CEPTA provides that the proper compensation standard should be the market 

value standard.28 

 

The claimant’s use of the fair market value standard and the discounted cash flow methodology is 

too speculative as there is no sufficient history of profitability to rely on its adoption. 

 
28 Article 9.21, CEPTA (2014). 


