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PROCEDURAL ISSUES 

PART I:  AMICI SUBMISSIONS 

I. THE TRIBUNAL SHOULD ADMIT THE AMICUS SUBMISSIONS OF THE EXTERNAL ADVISORS TO 

THE COMMITTEE ON REFORM OF PUBLIC UTILITIES AND DENY TO ADMIT THE CONSORTIUM 

OF BONOORI FOREIGN INVESTORS’ AMICI SUBMISSIONS. 

A. The tribunal should apply UNCITRAL Rules on Transparency in Investor-State Arbitration 

to the present arbitration matter as the disputing parties have consented to it under Article 

9.20(6) of CEPTA. 

B. The tribunal should admit the External Advisors to the Committee on reform of Public 

Utilities’ (the ‘Committee’) amicus submission. 

1) The Committee’s amicus submissions strongly suggest that the investment made by the 

claimant is illegal in light of the allegations of corruption. 

2) Corruption is an issue of public interest which affects the jurisdiction of this tribunal in 

this arbitration matter.  

3) Amicus submissions in this regard should be accepted for bringing to light the 

allegations of corruption.1 

4) Therefore, this tribunal should allow the Committee’s submission in this regard to 

consider the issues on jurisdiction suo moto even if the same has not been raised by the 

parties.2  

C. The tribunal should not admit Consortium of Bonoori Foreign Investors’ (‘CBFI’) amici 

submission. 

1) CBFI’s submission is not made in pursuit of a public interest.  

2) Also, the submission does not raise any point which is different from the disputing 

parties which has not already been raised by them. Moreover, the submission does not 

include any point which may assist the tribunal in any manner. 

 

1 Levine (2011). 

2 World Duty Free v. Kenya, ICSID (2006) 
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3) Lapras Legal’s participation in the amici submission raises a conflict of interest as it is 

financially advising the claimants in this arbitration matter. 

PART II: JURISDICTION 

II. THE TRIBUNAL SHOULD DECLINE JURISDICTION IN THIS ARBITRATION MATTER. 

A. The tribunal lacks jurisdiction ratione personae. 

1) Consent becomes quintessential in determining jurisdiction. Under CEPTA, Mekar’s 

consent is limited to disputes between a state and ‘national of another state’.3 

2) Vemma is a state entity under Article 5 of ARSIWA both structurally and functionally. 

i. Structurally because Vemma is being controlled by Bonooru and Bonooru 

exercises a pervasive control over Vemma’s management. Moreover, Vemma 

was fulfilling state’s positive obligations4 under Bonooru’s constitution Act. 

ii. Functionally because even in this dispute Vemma is fulfilling Bonooru’s policy 

objectives by ‘investing’ in Bonooru’s tourism infrastructure. Vemma’s 

activities are not commercial or private in nature as they are not driven by profit 

earning motive. 

3) Vemma, being a state entity, can never qualify as a ‘national of another state’ in 

investor-state disputes.5  

B. Vemma’s investment is not protected under CEPTA. 

1) Since the investment made by Vemma is illegal,6 it breaches the objectives of CEPTA 

which is to eliminate bribery and corruption.7 Moreover, the investment is also against 

international public policy. Therefore, the investments made by Vemma is not protected 

as a ‘covered investment’ under CEPTA. 

 

 

3 CEPTA, Art. 9.16. 

4 Memorandum of Association, point h. 

5 Maffenzi v. Spain, ICSID (2000) 

6 Committee’s amicus submission. 

7 CEPTA, preamble. 
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MERITS AND DAMAGES 

PART III: MERITS 

III. MEKAR HAS NOT VIOLATED ARTICLE 9.9 OF CEPTA.  

A. Mekar has not frustrated Vemma’s legitimate expectations.  

1) The CCM’s first investigation was a proper application of Monopoly and Restrictive 

Trade Practices Act (‘MRTPA’).8 A proper application of MRTPA cannot be 

considered a frustration of legitimate expectations. 

2) MRTPA covers ‘predatory pricing’ as an anti-competitive act under Chapter IV.9 

3) Approval of Vemma’s business model did not result in any specific assurance in favour 

of anti-competitive practices. Vemma’s pricing strategy was against MRTPA as it was 

‘predatory’.  

4) Moreover, in no event can there be a specific assurance in this regard as Vemma had 

already given an undertaking not to engage in anti-competitive acts.10 Therefore, it 

cannot be claimed by Vemma that they had predicted that Mekar would not take any 

action against their ‘anti-competitive’ pricing strategy. 

5) In any event, CCM’s White Paper of July 2016 notified that market disruptive activities 

induced by foreign subsidies is covered under MRTPA. 

6) Alternatively, Mekar was well within its regulatory powers under Article 9.8 of CEPTA 

and Vemma failed to take into account the evolutionary nature of economic and legal 

policies.11  

B. Vemma was not subjected to any arbitrary or discriminatory measures by Mekar.  

 

8 MRTPA, as Amended in 2009, S. (2)(a). 

9 Id., Chapter IV 

10 Uncontested Facts, ¶ 25. 

11 Continental Causalty v. Argentina, ICSID (2008). 
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1) CCM’s measures were proportionate and pursuant to the objectives of MRTPA in light 

to prevent serious and irreparable damage to Caeli’s competitors by its strategy of 

predatory pricing. 

2) The imposition of airfare caps was crucial to prevent predatory pricing and was the least 

restrictive measure to effectively bring the infringement to an end.  

3) Similarly, the imposition of fines was merely a behavioral remedy in accordance with 

the aggravating or mitigating factors envisaged in the MRTPA.12 

4) Caeli’s application for subsidies under the Executive Order 9-2018 was not 

discriminatory as Vemma is an SOE which had an added layer of protection against an 

economic crisis. This measure was consistently applied across all state-owned airlines 

operating in Mekar. 

C. Vemma was not denied justice in the civil and administrative proceedings.  

1) There was no fundamental breach of due process in the civil or administrative 

proceedings. Vemma had been given adequate opportunity to present its claims before 

the appropriate authorities.  

2) The delay cannot be considered “undue” in the light of the prevailing circumstances.13 

Despite being overburdened with cases, the Mekari Courts prioritized Vemma’s appeal 

and gave sufficient opportunity to Vemma to voice its grievances.  

3) The hearing on interim measures gave adequate opportunity to Vemma to present its 

claims. Mekari Courts were quick in dispensing justice. The dismissal of Vemma’s case 

on merits by Justice VanDuzer was a reasonable application of the Executive Order 5-

2014 which granted the Court the ability to dismiss without appeal where there is a little 

chance of success on merits. 

4) The enforcement of the arbitral award dated 9 May 2020 which had been set aside at 

the seat of arbitration (Sinnograd) cannot be considered a denial of justice since the 

award was not in contrast with the public policy of Mekar. The High Commercial Court 

of Mekar in its judgment dated 23 August 2020 did not breach the New York 

 

12 MRTPA, as Amended in 2009, Chapter IV: Offences. 

13 Chevron v Ecuador I, PCA (2010) Merits ¶ 250.  
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Convention14 or Mekar’s own Commercial Arbitration Act. Therefore, this 

enforcement of the arbitral award is not a denial of justice.  

D. Vemma was not coerced into selling its shares at a cheaper rate to Mekar.  

1) The rejection of the offer by Hawthorne LLP was appropriate since it was not a “bona-

fide arm’s length transaction.”  

2) Vemma’s inability to find a genuine purchaser and its subsequent selling of shares to 

Mekar cannot be considered as a coerced sale of assets.  

PART IV: DAMAGES 

IV. IN THE UNLIKELY EVENT, IF THIS TRIBUNAL FINDS A VIOLATION OF ARTICLE 9.9 OF THE 

CEPTA, THEN THE ADEQUATE COMPENSATION STANDARD IS THE “MARKET VALUE” OF THE 

INVESTMENT.  

1) The compensation standard under ARSIWA is not applicable because the specific 

consent regarding compensation under CEPTA overrides the compensation standard 

under ARSIWA.15 

2) The compensation standard should not be considered as “treatment” to invoke the MFN 

clause.  

3) This tribunal shall find that Mekar has already purchased Vemma’s investment at 

market value.  

4) Alternatively, this tribunal shall reduce any compensation because of Vemma’s 

contributory fault16 and the ongoing economic crisis17 in Mekar.  

 

 

 

14 M Paulsson, The 1958 New York Convention in Action (2016), pg. 210-211.  

15 Commentary, Draft Articles on RSIWA, pg. 86-87.  

16 Occidental Petroleum Corporation v. Republic of Ecuador, ICSID (2012) ¶¶ 679, 680.  

17 Enron v Argentina, Award, ICSID (2007) ¶ 232. 


