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INTERNATIONAL CENTRE FOR SETTLEMENT OF INVESTMENT DISPUTES 

Vemma Holdings Inc. (Claimant) 

v 

The Federal Republic of Mekar (Respondent) 

Heads of Argument for The Respondent 

 

THE TRIBUNAL HAS NO JURISDICTION RATIONE PERSONAE ON THE CLAIMANT’S 

SIDE 

1. The Claimant is a State owned Enterprise 

2. Article 9 of the CEPTA is not extended to State Owned Enterprises 

3. The aim of the ICSID is to protect private investments and this goal is not extended to 

cover state owned enterprises.  

THE TRIBUNAL HAS NO JURISDICTION RATIONAE MATERIAE 

1. The tribunal is not competent enough to hear matters arising out of a State dispute.  

2. There was no violation of Article 9.16 of the CEPTA as alleged by the Claimant. 

3. The Claimant is a responsible for ensuring their profitability. 

 

ISSUE B-  

WHETHER THE TRIBUNAL SHOULD GRANT THE LEAVE SOUGHT FOR FILING 

AMICUS SUBMISSIONS 

 

THE TRIBUNAL HAS JURISDICTION OVER THE RESPONDENT’S AMICUS 

APPLICATION IN THE ARBITRATION MATTER BETWEEN VEMMA HOLDINGS AND 

MEKAR 

A) Jurisdiction of the tribunal is established under the ICSID rules  

 

1. The Tribunal has discretion to either grant leave to the applicant to submit an amicus curiae 

brief or reject the application. The Arbitral tribunal considers whether the applicant fulfils 

the criteria set out under the rules1 as follows; 

 
1 Article 41(3) of the ICSID Additional Facility Rules 
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a) The non-disputing party submissions would assist the Tribunal in determination of a 

factual or legal issue related to the proceedings by bringing a perspective, particular 

knowledge or insight that is different from that of the disputing parties. 

b) The non-disputing party submission would address a matter within the scope of the 

dispute. 

c) The non-disputing party has a significant interest in the proceedings.  

The issue of amicus participation under the newly introduced Rule 37(2) of the ICSID Rules grants 

the tribunal discretion to allow third party submission briefs.2 Both the ICSID Rules and the 

Arbitral tribunal’s precedent affirm that the tribunal has jurisdiction over the amicus application. 

 

MERITS 

1. External Advisors to the Committee on Reform of Public Utilities introduces particular 

knowledge, perspective and insight. 

2. External Advisors to the Committee on Reform of Public Utilities has a significant interest 

in the proceedings 

3. Public Interest 

4. Independence of the Amicus  

 

1. ISSUE C 

Whether the Respondent has violated Article 9.9 of the CEPTA 

2. MAIN SUBMISSION 

1. In response to the allegations that the respondent has violated Art.9.9 of the CEPTA, it is the 

submission of the respondent that its obligation of equitable and fair treatment standard 

coupled with the Full protection and security standard have clearly been observed in respect of 

the investment in Caeli Airways by the applicant and below is the full stipulation of what the 

Article entails. 

3.1 Article 9.9 Minimum Standard of Treatment 

2. 1. Each Party shall accord in its territory to covered investments of the other Party and to 

investors with respect to their covered investments fair and equitable treatment and full 

protection and security in accordance with paragraphs 2 through 7.  

 
2 Biwater Gauff (Tanzania) Ltd v United Republic of Tanzania [ICSID Case No. ARB/05/22] 
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2. A Party breaches the obligation of fair and equitable treatment referenced in 

paragraph 1 if a measure or measures constitute:  

 (a) denial of justice in criminal, civil or administrative proceedings; 

 (b) fundamental breach of due process, including a fundamental breach of 

transparency, in judicial and administrative proceedings;  

(c) arbitrary or discriminatory conduct; 

 (d) abusive treatment of investors, such as coercion, duress, and harassment;  

 (e) a breach of any further elements of the fair and equitable treatment obligation 

adopted by the Parties in accordance with Article 9.22. 

 3. When applying the above fair and equitable treatment obligation, a Tribunal may 

consider whether a Party made a specific representation to an investor to induce a 

covered investment, that created a legitimate expectation, and upon which the 

investor relied in deciding to make or maintain the covered investment, but that the 

Party subsequently frustrated. 4. For greater certainty, "full protection and security" 

refers to the Party's obligations relating to the physical security of investors and 

covered investments.  

5. For greater certainty, a breach of another provision of this Agreement does not 

establish a breach of this Article. 

 6. For greater certainty, the fact that a measure breaches domestic law does not, in 

and of itself, establish a breach of this Article. In order to ascertain whether the 

measure breaches this Article, the Tribunal must consider whether a Party has acted 

inconsistently with the obligations in paragraph 1. 

 7. The provisions of this Article shall not apply to invoke a more favourable 

treatment accorded by either Party under bilateral investment treaties or other 

agreements containing provisions relating to investments signed prior to the entry 

into force of this Agreement. 

The respondent submits that clearly and elaborately, there was no violation of Art. 9.9 as asserted 

by the applicant and this submission is premised on two heads of argument. 

• Fair and equitable Treatment Standard. 

• Full protection and security standard. 

a) Fair and Equitable Treatment Standard. 
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1) Every member state in respect of the CEPTA has a right to enforce laws and regulations 

on investments in their own countries provided the same do not violate any provisions of 

the agreement. To prove a breach of the minimum standard of treatment, the claimant is 

required to show that the respondent has acted with Gross or flagrant disregard for the basic 

principles of fairness, consistency, even-handedness, due process, or natural justice 

expected by and of all states under customary international law.3The applicant has failed 

to demonstrate that these actions by the respondent were more than regulatory actions as 

such we find that there is no violation of the CEPTA.4 

2) Before the applicant’s investment was admitted in the respondent territory, it was 

sufficiently notified that any anti-competitive behavior would be subject to review by 

CMM. It is along this line that we find that there was no violation of Art.9.9 para 2(c) as 

the claimant asserts in the respondents action of imposing fines on the applicant. This act 

cannot be said to have been discriminatory but rather just a regulatory measure to check 

the anti-competitive behavior of the applicant. This obligation of the state to accord fair 

and equitable treatment to all investors and covered investments is not absolute but rather 

subject to exceptions breeding the public policy exception. 

The Public Policy Exception. 

3) It should be noted that that it is important to stress that entering an agreement does not 

equate to a waiver to tax sovereignty. The signatory parties retain their regulatory powers 

in this regard and can still autonomously design and adopt a Bonafide general and non-

discriminatory tax policy. Adrian Rodriguez in his book explains that in rare circumstances 

regulatory actions designed and applied to protect legitimate public welfare objectives do 

not constitute indirect expropriations, provided that such measures are non-discriminatory.5 

This was also stressed by the Tribunal in Marvin Feldman V Mexico6, non-

discriminatory, Bonafide general taxation does not establish liability. An FTA does not bar 

a signatory party from adopting a non-discriminatory, fair and equitable tax measure, 

which under the public policy exception should not equate to an expropriatory measure. 

 
3 Al Tamimi, ICSID Case No. ARB/11/33, 390. 
4 Paragraph 10 of the Response to the notice of Arbitration. 
5 Adrian Rodriguez, International Arbitration Claims against Domestic Tax Measures Deemed Expropriatory or 
unfair and inequitable. (Occasional Paper IECI= Documento de Divulgancion SITI; n.11) 2006 
6 Marvin Roy Feldman Karpa V United Mexican States, ICSID Case No. ARB(AF)/99/1 
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Under para 13 of the response to the notice of Arbitration, it is clear that Caeli never 

protested the airfare caps imposed on it and neither is there evidence to show that these 

caps hurt its profitability in 2016.  These caps were kept in place till 2019 when they were 

removed following clear evidence of anti-competitive behavior and its predatory pricing. 

These measure do not fall within the ambit of violation of Art.9.9 of the CEPTA because 

they were not inequitable but were rather regulatory aiming at achieving equality in 

competition for market as the caps were lifted as Caelis share fell below 40%.  

4) The London Court of International Arbitration recently reviewed a similar issue in the 

matter of an UNCITRAL arbitration pursuant to an investment claim filed by Occidental 

Exploration and Production Company V The republic of Ecuador7 in which it was 

arrived by the tribunal that the respondents tax measures did not amount to direct or indirect 

expropriation since there was no finding of a substantial deprivation of the use or 

reasonably expected economic benefit of the investment, or of these measures affecting a 

significant part of the investment. In this similar case, the tax caps imposed on Caeli 

Airways did not amount to direct or indirect expropriation because there is equally no 

finding of substantial deprivation of the reasonably expected benefit and this also stems 

from the discovery made by CMM in their first investigation of the breach of Mekar’s anti-

legislation by the applicant in form of predatory pricing.8 

5) There was absolutely no denial of justice but instead the applicant was actually accorded 

justice in its entirety. The Applicant was afforded a platform to voice its grievances before 

the appropriate judicial authority regardless of the fact that the respondent courts are 

underfunded with very high reluctance in handling commercial matters. The same courts 

managed to dispense justice speedily as compared to the period it usually takes Mekar 

courts. 

6) Summarily under para 17 a country engulfed by an economic crisis has no obligation to 

cater for the whimsical demands of a foreign investor. Not a single act by the respondents 

can be taken to give rise to breach of the fair and equitable treatment standard constituting 

a violation of Art.9.9 of the CEPTA. There is no basis in CEPTA or even international law 

 
7 London Court of International Arbitration, in the matter of Occidental Exploration and Production Company V the 
Republic of Ecuador, Case N UN 3467, July 1, 2004. 
8 Para 45 of the Uncontested facts 
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for the claimant to argue that despite not individually constituting internationally wrongful 

acts, a combination of acts or ommissions are a composite breach of the CEPTAs fair and 

equitable standard.  

b) The full protection and security standard. 

7) Nartinirun Junngam discusses that the full protection standard does not impose on the host 

strict liability,9 rather in protecting an investment as long as it remains in place,10 the full 

protection standard requires its host state to fulfill its obligations to exercise due diligence, 

prudence, vigilance and care. The most frequently cited and probably the most 

authoritative, ICJ pronouncement on the full protection standard lies in Electronica Sicula 

S.p.A (ELSI).11 In this case a chamber of the court found that the reference to constant 

protection and security was not of absolute force, rendering it incapable of being construed 

as giving of a warranty that property shall never in any circumstances be occupied or 

disturbed.12 The respondent state has taken all possible measures to accord the applicant 

full protection and security as an investor. This can be justified under paragraph 48 of the 

uncontested facts in which it is clearly illustrated that the respondent decided to ground all 

Boeing 737 Max aircraft following a crash that had killed 189 people on board. This action 

was not to sabotage the services offered by Caeli Airways but rather a measure towards 

achieving total security and protection of the investor as a technical problem had been 

established in the aircrafts of the same kind. It is further noted that in Toto Construzioni 

General S.p.A V Lebanon,13 the tribunal described the standard as requiring that the states 

shall not act negligently in the prevailing circumatances and this is clearly what the 

respondent state is aiming at achieving in imposing a ban on the air crafts of the Boeing 

type. As such it cannot be said to be in violation of the respondent violated Art.9.9 of the 

CEPTA. 

Prayers. 

 
9 Nartinirun Junngam, The full Protection Standard in International Investment Law: What and who is investment 
fully [?] protected and secured from. (American University Business Law Review Vol.7 Iss.1 2018) 52 
10 Asian Agric. Products, ICSID Case No. ARB/87/3, 50. 
11 Electronica Sicula S.P.A (U.S. V Italy) Judgement, 1989 I.C.J Rep.63, 65 102-07 (July 20) 
12 Ibid at 18 
13 ICSID Case No.ARB/07/12, Award, 229 (June 7, 2012 
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This tribunal to find that the respondent state is no violation of Art.9.9 of the 

CEPTA and subsequently dismiss this case. 

 

 

 

3. ISSUE D 

1. If the Respondent has violated Article 9.9 of the CEPTA, what then becomes the appropriate 

compensation standard. 

 

4. SUBMISSION  

2. In the unlikely event that the Respondent is found to have violated Article 9.9 of CEPAT, the 

Claimant respectfully requests the honourable Tribunal to apply the “market value” standard 

in correspondence with Article 9.21 of CEPTA as the appropriate compensation standard.  

 

5. THE APPROPRIATE COMPENSATION STANDARD 

3. In determining the appropriate compensation standard, the Tribunal should apply the “market 

value” standard contained in Article 9.21 of the CEPTA. Paragraph 1 of Article 9.21 of CEPTA 

provides that where a tribunal makes a final award against a respondent, the Tribunal may 

award, separately or in combination: (a) monetary damages at a market value, except as 

otherwise provided for in Article 9.12; and (b) restitution of property, in which case the award 

shall provide that the Respondent may pay monetary damages at a market value and any 

applicable interest in lieu of restitution.14 In addition, the Tribunal should use the standard of 

compensation contained in the treaty, but when the applicable treaty is silent regarding 

 
14 Article 9.21: Final Award  

 1. Where a tribunal makes a final award against a respondent, the tribunal may award, separately or in 

 combination:  

  (a) monetary damages at a market value, except as otherwise provided for in Article 9.12; and  

  (b) restitution of property, in which case the award shall provide that the respondent may pay  

  monetary damages at a market value and any applicable interest in lieu of restitution.  

 2. A tribunal may also award costs and attorney's fees in accordance with this Section and the applicable  

 arbitration rules. 
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compensation standards, the principles of customary international law are in principle 

applicable.15 Hence, the standard in CEPTA must be consulted first.  

 

6. Definition of Market Value  

4. Market value basically refers to the estimated amount for which an asset or liability should 

exchange on the valuation date between a willing buyer and a willing seller in an arm’s length 

transaction, after proper marketing and where the parties had each acted knowledgeably, 

prudently and without compulsion.16 In City of Johannesburg v Chairman, Valuation Appeal 

Board and Another17 it was stated that valuation is accordingly not an exact science and the 

market value of a property can only be estimated and not precisely determined.  

 

7. MAIN SUBMISSION  

7.1. An arm’s length transaction 

5. In accordance with paragraph 1 of Article 9.21 of CEPTA, the standard of compensation is the 

market value which has been defined above. A closer look into the definition of market value 

material phrases is that the exchange should be a willing buyer and a willing seller in an arm’s 

length transaction, which the International Valuation Standards Council has unpacked to 

mean that the transaction should be between parties who do not have a particular or special 

relationship, for example, a parent and subsidiary companies or landlord and tenant that may 

make the price level uncharacteristic of the market or inflated because of an element of special 

value.18  

6. In considering the above, it is clear that the market value must be determined by independent 

parties who are in no special relationship as this may inflate or affect the market value. 

However, in terms of the facts, Vemma Holdings and Hawthorne Group LLP (an alleged bona 

fide party) are affiliated through Moon Alliance which is against the arm’s length transaction. 

Despite ceaseless efforts by Vemma to thwart the finding that Hawthorne was not a bona fide 

 
15 Breton, C “Compensation Standards” 2021 (accessed at https://jusmundi.com/en/document/wiki/en-compensation-

standards)  
16 Sanders, V, M. “Market Value: What Does It Really Mean?” (2018) The Appraisal Journal, 211.  
17 City of Johannesburg v Chairman, Valuation Appeal Board and Another 2014 (4) SA 10 (SCA) para 24.  
18 International Valuation Standards Council “Bases of Value” (2016) page 9.  

https://jusmundi.com/en/document/wiki/en-compensation-standards
https://jusmundi.com/en/document/wiki/en-compensation-standards
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buyer, the High Commercial Court of Mekar on the 23rd of August 2020 enforced the 9th of 

May 2020 ruling that Hawthorne was not a bona fide buyer.  

7. This logically follows that the proposed USD600 Million19 to buy the stake held by Vemma in 

Caeli Airways was not the market value. Rather an inflated amount as a result of Vemma 

Holdings affiliation with Hawthorne Group LLP. Thus, this amount was not in any way the 

market value of the stake and 400 million USD paid by Mekar Airservices on the 8th of 

October 2020 was the value for that stake. Hence, the matter of further compensation should 

fail.  

 

7.2. Willing buyer/willing seller 

8. The next phase of submission is the parties involved in the transaction. The first one is a willing 

buyer, who basically refers to one who is motivated but not compelled to buy. This buyer is 

neither over-eager nor determined to buy at any price. This buyer is also one who purchases in 

accordance with the realities of the current market and with current market expectations, rather 

than in relation to an imaginary or hypothetical market that cannot be demonstrated or 

anticipated to exist.20 It is clear that Mekar Airservices was a willing buyer. Hence, it requires 

no need for further indulgence.  

9. In addition, a willing seller is neither an overeager nor a forced seller prepared to sell at any 

price, nor one prepared to hold out for a price not considered reasonable in the current market. 

The willing seller is motivated to sell the asset at market terms for the best price attainable in 

the open market after proper marketing, whatever that price may be.21 This underscores that a 

party selling should not be under any compulsive forces and willing to sell the asset. As per 

the facts of the case, Vemma’s efforts between February and September 2020 failed to yield 

another buyer for its shares and resultantly sold its stake in Caeli to Mekar Airservices on the 

8th of October 2020 for 400 million USD.22 Thus, Vemma was a willing seller, hence 

satisfying market value requirements as a standard of compensation in terms of Article 9.21 of 

CEPTA.  

 

 
19 Right of First Refusal Offer Notice, section 3, page 58.   
20 International Valuation Standards Council “Bases of Value” (2016) page 9. 
21 International Valuation Standards Council “Bases of Value” (2016) page 9. 
22 Para 26 of Statement of Uncontested Facts, page 40. 
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7.3. The parties had each acted knowledgeably, prudently 

10. The other interesting element of the definition of market value is that “the parties had each 

acted knowledgeably, prudently” and this means that presumes that both the willing buyer and 

the willing seller are reasonably informed about the nature and characteristics of the asset, its 

actual and potential uses, and the state of the market as of the valuation date. Each is further 

presumed to use that knowledge prudently to seek the most favourable price for their respective 

positions in the transaction. Prudence is assessed by referring to the state of the market at the 

valuation date, not with the benefit of hindsight at some later date.  It is indisputably clear that 

both parties were aware of the state of the market, including inflation and unstable currency. 

Thus, this requirement cannot exonerate the Claimant’s unsubstantiated pursuing to be 

compensated on top of the initial USD 400 million already paid.  

 

7.4. Without compulsion 

11. The other essential element is that the transaction must be done “without compulsion”, which 

basically establishes that each party is motivated to undertake the transaction, but neither is 

forced or unduly coerced to complete it.23 As per the facts of the case, Vemma’s efforts 

between February and September 2020 failed to yield another buyer for its shares and as a 

result, Vemma sold its stake in Caeli to Mekar Airservices on the 8th of October 2020 for 400 

million USD.24 This was caused by losses generated, rapid expansion and ill-strategised 

business plans. Thus, no party forced or unduly coerced Vemma to sell its stake but the poor 

management of the enterprise.  

 

8. CONCLUSION  

12. The Respondent respectfully hereby concludes that the Tribunal due to the Claimant’s inability 

to attract another suitable buyer for its shares in Caeli, and the currency crisis precipitating in 

Mekar, Tribunal should find that Mekar has already paid the “market value” for Claimant’s 

 
23 International Valuation Standards Council “Bases of Value” (2016) page 9. 
24 Para 26 of Statement of Uncontested Facts, page 40. 
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investment by purchasing its stake in Caeli Airways for USD 400 million. Therefore, the 

Claimant is owed no further compensation.  

13. In the event that the Tribunal does not agree to the above conclusion, any compensation 

awarded to the Claimant should be reduced primarily because that the Claimant bears 

responsibility for the losses it has incurred. The Claimant’s rapid expansion in Mekar’s market 

was ill-advised and warned against this expansion by Mekar, thus cannot be held accountable 

for the Claimant’s risky business choices. Finally, any compensation that may be awarded 

would have to take the dire economic situation in Mekar into account. 

 

9. PRAYERS  

14. The Respondent respectfully requests that this Tribunal make the following finding:  

a. In case the Tribunal finds Mekar did violate Article 9.9, then the Tribunal should conclude 

Mekar has already purchased the Claimant’s investment at “market value” and award the 

Claimant no compensation; in the alternative, the Tribunal should reduce any 

compensation awarded considering the Claimant’s contributory fault and the ongoing 

economic crisis in Mekar. 

 

 

 

 

 


