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ARGUMENTS 

ISSUE I: THE TRIBUNAL DOES NOT HAVE JURISDICTION UNDER CHAPTER 9 OF CEPTA 

1. The burden of proof lies with the Claimant1 

2. The applicable treaty is CEPTA which excludes State-Owned Entities (“SOEs”) as 

covered investors 

2.1 1994 BIT is inapplicable since its sunset clause was terminated by Art.1.6 CEPTA. 

2.2 Customary international law (“CIL”) is inapplicable. The 1994 BIT expressly 

included SOEs whereas CEPTA doesn’t. Specific intention to deviate from general 

practice bars the inclusion of SOEs.2 

3. Even if CEPTA is silent on whether SOEs are covered investors, Vemma’s conduct is 

attributable to Bonooru under CIL 

3.1 CIL consists of ILC Articles on State Responsibility (“ILC”) and the Aron Broches 

test. Aron Broches devised a test to determine whether an SOE was (a)‘acting as an 

agent for the government’ or (b)‘discharging an essentially governmental function’.3 

This test is mirrored in Art.8 and Art.5 of ILC.   

3.2 Vemma is acting as an agent for the Bonooru government [Art.8 ILC]. 

3.2.1 Vemma operates under the direction of the Bonooru government. 

3.2.1.1 Bonooru held 31% to 38% shares in Vemma when the proceedings 

commenced.  

3.2.1.2 Bonooru’s Ministry of Transport and Tourism (“MTT”) nominates one 

of its officials as Vemma’s non-executive director. The Secretary of MTT 

was also the head of Vemma’s Board of Directors. 

3.2.2 The test of having effective control is satisfied.4 

3.2.2.1 Bonooru was using its interest in Vemma to further the Caspian Project. 

3.2.2.2 Aviation is an important economic sector for Bonooru. 

 
1 Maffezini v Spain ¶77. 
2 Austrian Airlines v Slovakia ¶115. 
3 CSOB v Slovakia ¶17.  
4 Commentary on Art.8 ILC, ¶1. 
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3.3 Vemma is discharging an essentially governmental function [Art.5 ILC]. 

3.3.1 Bonooru’s Privatization of Enterprises Act empowers Vemma to discharge this 

function. 

3.3.2 Vemma exercises elements of governmental authority. 

3.3.2.1 Governmental authority is defined by the history and traditions of the 

particular society.5 Historically, Bonooru has regulated all civil aviation 

and mobility rights. These rights are constitutionally guaranteed and 

impose a positive obligation upon the state. 

3.3.2.2 Vemma’s purpose is to further Bonooru’s policies. Its objectives as per 

its MoA includes developing the aviation industry for Bonoori citizens. 

3.3.3 Vemma is acting in a governmental capacity in this particular investment. In 

furtherance of the Caspian Project, Vemma agreed to refinance Caeli’s debt from 

a Bonoori government-owned bank. 

ISSUE II: THE TRIBUNAL SHOULD BAR CBFI’S AMICUS SUBMISSION, AND ALLOW THE 

EXTERNAL ADVISORS TO THE CURP’S (“EXTERNAL ADVISORS”) SUBMISSION 

1. CBFI’s amicus submission is inadmissible 

1.1 The submission does not satisfy the relevant ‘public interest’ threshold. Although the 

subject matter of the dispute involves public interest, CBFI fails to make any 

submissions in pursuit of this.6 They are merely motivated in accruing commercial 

benefit to their members.  

1.2 CBFI’s lack of independence precludes its submission. 

1.2.1 Organisations lacking structural independence from parties should be barred 

from making amicus submissions.7 

1.2.2 CBFI has a vested interest in the proceedings since both Claimant and its 

funding advisor Lapras are members of CBFI, and had a say in the filing of their 

amicus submission.  

 
5 Commentary on Art.5 ILC, ¶6. 
6 Apotex v USA (Participation of BNM) ¶36. 
7 Border Timbers v Zimbabwe (PO2) ¶49. 
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1.3 The submission does not provide a ‘different perspective’. 

1.3.1 Amicus submissions that extend any disputing parties’ arguments are 

inadmissible.8 CBFI reiterate the Claimant’s narrative of free-market conditions 

in Bonooru. 

1.3.2 Admitting this submission would ‘unfairly prejudice’ the Respondent since it 

would bear additional costs and delays for no new perspective. 

2. The external advisors’ amicus submission is admissible 

2.1 Non-disputing parties may raise issues of jurisdiction, notwithstanding already 

existing jurisdictional issues.9 Since the disputing parties already disagree on the 

jurisdiction of the Tribunal, the amici’s submission regarding the ratione legis 

jurisdiction of the Tribunal is relevant.  

2.2 Since the submission concerns an allegation of bribery that could invalidate the 

investment,10 and hence all of Claimant’s claims, this Tribunal has a duty to 

determine whether the investment was valid in the first place. 

ISSUE III: RESPONDENT HAS NOT VIOLATED THE FAIR AND EQUITABLE TREATMENT 

STANDARD UNDER ART. 9.9 CEPTA. 

1. Claimant was not denied justice in civil or administrative proceedings [Art.9.9(2)(a)].  

1.1 This Tribunal is not a super-appellate court.11 Denial of justice, in context of judicial 

proceedings, includes denial of access to courts,12 irrational and abusive outcome 

beyond a misapplication of law.13 Issues of efficiency do not constitute denial of 

justice.14 

1.2 Claimant was afforded an interim hearing on airfare caps in line with Mekar policy.  

While making the investment, Claimant knew of the delayed justice system and that 

the High Court is the highest appellate court. Claimant should have been aware that 

 
8 Eli Lilly v Canada (PO4) ¶6. 
9 Pacific Rim Cayman v El Salvador (PO8) ¶(iii). 
10 World Duty Free v Kenya.  
11 Mamidoil v Albania, ¶¶764-770. 
12 Krederi v Ukraine ¶¶451-454. 
13 ibid ¶449. 
14 Global Telecom Holding v Canada ¶608. 
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Mekar enforces annulled awards falling within its public policy. Even if it is a 

misapplication of the law, the Court gave cogent reasons and did not act irrationally.  

2. There was no judicial breach of due process [Art.9.9(2)(b)]. 

2.1 Due process is breached when there is a refusal to hear a claim or justice is delivered 

in a ‘seriously inadequate’ way.15 

2.2 A prima facie analysis does not breach the standard of due process. Due to the volume 

of cases, Claimant’s written submissions on the CCM investigations were deliberated 

on a prima facie basis. 

3. Respondent’s measures were neither arbitrary nor discriminatory [Art.9.9(2)(c)]. 

3.1 A measure is arbitrary if it “shocks a sense of juridical propriety”,16 and lacks 

legitimate purpose.17 

3.1.1 CCM’s conduct was non-arbitrary. While it approved the benefits received from 

the Moon Alliance and Phenac Airport, it did not permit predatory pricing and 

abusing dominance. 

3.1.2 The executive’s decree to use MON instead of USD was non-arbitrary. This was 

done to generate trust in MON, as also suggested by IMF. Respondent has right 

to regulate in public interest under CEPTA. 

3.2 State conduct is discriminatory when there is no rational justification of differential 

treatment towards a foreign investor.18 SOEs have a deep pocket advantage in 

handling crisis. Since Vemma had Bonooru’s support, Mekar decided to grant 

subsidies to non-state entities. Thus, there is rational justification.  

4. Respondent’s actions do not constitute abusive treatment [Art.9.9(2)(d)] 

4.1 The standard for abusive treatment is high and includes, inter alia, threat of criminal 

proceedings,19 physical obstruction,20 and exercising undue pressure to enter into 

settlement agreements.21 

 
15 Azinian v Mexico ¶¶102-03. 
16 ELSI v Italy ¶128. 
17 Crystallex v Venezuela ¶380. 
18 Parkerings v Lithuania ¶332. 
19 Tokios Tokelés v Ukraine ¶19. 
20 Biwater Gauff v Tanzania ¶223. 
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4.2 Claimant may erroneously contend that it was pressurised into selling Caeli. This is 

untenable since Hawthorne’s offer was not at arms-length.  

ISSUE IV: THE APPROPRIATE COMPENSATION STANDARD IS OF “MARKET VALUE” AND THE 

SAME HAS BEEN PAID TO CLAIMANT 

1. The violation of Art. 9.9 of the CEPTA did not cause Claimant’s investment to 

depreciate 

1.1 The standard of causation applicable is that of ‘proximate cause’ and ‘foreseeability’, 

and not mere possibility.22 

1.2 Chain of causation has been broken since Claimant contributed to the occurrence of 

losses.23  

1.3 Claimant’s losses are attributable to its risky expansion of Caeli, despite Respondent’s 

warnings. Claimant was also aware of the laws present against abuse of dominance 

and hence, consequences from the CCM investigations were foreseeable.  

2. Art. 9.21 of the CEPTA is an express treaty standard that cannot be derogated from 

in favour of CIL.  

2.1 A derogation from an express treaty standard in inadmissible.24 

2.2 The CEPTA prescribes the standard of “market value” for calculating damages. It 

creates a distinct standard other than “fair market value” provided in Art.9.12. Hence 

the same is determinable.  

2.3 In any case, CIL does not prescribe a standard for treaty breaches other than 

expropriation.25 

  

 
21 Desert Line (n13) ¶¶186,187. 
22 Joseph Charles Lemire v Ukraine ¶¶169-171.  
23 Rompetrol Group v Romania ¶188. 
24 Amoco International Finance v Iran ¶249. 
25 S.D. Myers v Canada ¶142. 
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3. Claimant cannot invoke the Most Favoured Nation (“MFN”) clause pursuant to 

Art.9.7 CEPTA 

3.1 Using restrictive MFN clauses for risk allocation is a general measure undertaken by 

states to limit their liability.26 Respondent effectively allocated their risk through Art. 

9.7. 

3.2 Specific intention to deviate from general practice bars the applicability of MFN.27 

Respondent deviated from the Arrakis-Mekar BIT to specifically incorporate Art. 

9.21 in the CEPTA. 

3.3 The exception in Art. 9.7(2) is applicable because the standard of “fair market value” 

does not amount to “treatment” of substantive obligations. 

4. In any case, the compensation awarded must be reduced due to the presence of 

mitigating circumstances. The Tribunal must account for Claimant’s contributory 

negligence,28 the economic crisis in Mekar,29 and the political turmoil30 

 

 
26 Waste Management v United Mexican States ¶177. 
27 Austrian Airlines v Slovakia ¶115. 
28 ILC, art 39. 
29 CMS Gas Transmission Company v Argentina.  
30 SPP v Egypt ¶64. 
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