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ISSUE 1: The Arbitral Tribunal has no jurisdiction under Chapter 9 of the 

CEPTA 

 

I. The Tribunal does not have jurisdiction to hear the Claimant’s case under Chapter 9 of the 

CEPTA since it consists State-to-State arbitration:  

A. The Tribunal does not have jurisdiction over State-to-State Arbitration.  

1. Chapter 9 of the CEPTA limits the jurisdiction of the Tribunal to disputes 

between States and investments owned by nationals of another State.  

B. The Claimant is State-owned and controlled by Bonooru 

1. The structure of the Claimant entails 43% of shareholding and occasional 

controlling majority of votes in the Claimant’s board meetings by the 

government of Bonooru.   

2. The Claimants functions and objectives under its Memorandum of Association 

include the government function of fulfilling of Article 70 of the Constitution of 

Bonooru.  

C. In any case, by March 2021, the government had acquired 55% shareholding and 

therefore controlling majority in the Claimant. 

 

  

 

ISSUE II: The Arbitral Tribunal should bar the amicus submissions by CBFI 

 

I. The amicus submissions by CBFI are not admissible under Article 41 of the ICSID Arbitration 

(Additional Facility) Rules and Article 9.19 of the CEPTA:  

A. Article 41 of the ICSID Arbitration (Additional Facility) Rules and Article 9.19 of the 

CEPTA require that amicus submission pursue public interest or advances new 

argument.  

1. CBFI’s amicus submissions do not pursue public interest or advance any novel 

arguments. 
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B. Amicus are required to be independent from the disputing parties.  

1. The participation of the Lapras Legal Capital in the present arbitration through 

CBFI raises conflict of interest and disqualifies the independence of the CBFI.  

C. Amici curiae are required to assist the by offering a different point of view form that of 

the disputing parties. 

1. The CBFI submissions do not raise a different point of view from that of the 

disputing parties and therefore does not assist this Tribunal. 

 

ISSUE IV: The Respondent has not violated Article 9.9 of the CEPTA  

 

I. The Respondent administered justice in civil and administrative proceedings 

A. The Claimant were not denied access to courts 

1. The Claimant was given opportunity to voice their grievances before 

appropriate judicial authority. 

B. The Claimant was treated fairly in our courts. 

1. The Claimant was granted justice they deserved 

2. The court dispensed justice speedily, as compared to the time it usually takes 

Mekari courts to render decision in commercial matters. 

C. The judgments of the court were substantively fair. 

1. On airfare caps the court under Justice VanDuzer found that the decision 

reached by the Commission was within a range of potentially reasonable 

conclusion given the facts before it. The court reached its decision on a 

balance of probability. 

II. The Respondent observed transparency in judicial and administrative proceedings. 
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A. The Respondent gave sufficient reasons as to their actions 

1. CCM Vice-President Iwamatsu explained the reason for investigation to be 

that Caeli market share exceeds 54% when considered in conjunction with its 

Moon Alliance partner, Royal Narnian. 

B. The Respondent acted in a comprehensible and predictable way 

1. The CMM conducted 1st investigation suo moto in line with the provision of 

Monopoly Restrictive Trade Practise Act, 2009 which was in force when the 

Claimant made investments. 

III. The Respondent did not act in arbitrary or discriminatory conduct. 

A. The Respondent’s conduct was not similar case 

1. The Executive Order 9-2018 only provided for domestic airlines to receive 

subsidies. 

B. The Respondent did not treat the Claimant differently. 

1. The Respondent only provided subsidies to domestic airlines. 

C. The Respondent gave reasonable justification for its action. 

1. The Respondent had no obligation under CEPTA or international law to 

disburse its taxpayers’ money to the Claimant. 

IV. The Respondent did not treat the investors abusively. 

A. The Respondent’s conduct was lawful. 

1. The Respondent maintaining the airfare caps was not harassment since they 

were obeying the domestic laws which required the market share to fall below 

40% for them to uplift the caps. 
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B. The Respondent’s action did not amount to coercion, duress, and harassment. 

1. The Claimant decided to sell off its stake in Caeli Airways and since it 

enjoyed considerable market share, it would have allowed it to make quick 

recoveries. 

2. During the course of Claimant’s investment, Bonooru government officials 

exerted pressure on Mekar to treat the Claimant favourably. 

V. The Respondent did not breach legitimate expectation of the Claimant. 

A. The investor’s expectations were illegitimate. 

1. The Respondent acted according to domestic laws and it’s clear that domestic 

expectation had to override investors. 

B. The investor’s expectations were unreasonable 

1. The Respondent required all companies operating in Mekar to offer goods and 

services exclusively in MON therefore, the Claimant was not targeted. 

2. The state’s right to reduce foreign reliance on foreign currencies cannot be put 

on trial before this tribunal. 

 

 

ISSUE IV: The Respondent should compensate the Claimant in accordance with the 

“market value” standard 
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I. The respondent has no obligation to pay compensation. 

A. Mekar has not violated CEPTA. The claimant was unable to attract another 

suitable buyer for its shares in Caeli.  

B. Due to the currency crisis precipitating in Mekar, the tribunal should find 

that Mekar has already paid the ‘’market value” for Claimant’s investment 

by purchasing its stake in Caeli Airways for USD 400 Million.  

II. In the unlikely event that the compensation is found to be due then it should be 

granted on the standard of a market value and not a fair market value. 

A. Article 9.21 of CEPTA requires that the Tribunal applies the “market 

value” standard.  

B. Neither the most favoured nation clause in CEPTA nor international law 

allows the Claimant to derogate from the standard expressly provided for 

in CEPTA.  

C. Pursuant to Enron v Argentina, where there is express requirement on the 

standard, then the same applies to the allegations of breach of FET.  

III. In the alternative, the amount of compensation awarded needs to be reduced.  

A. The claimant bears responsibility for the losses it has incurred.  

B. The Claimant’s rapid expansion in Mekar’s market was ill-advised. Mekar, 

which continuously warned the Claimant against such an exorbitant 

approach, cannot be held accountable for the Claimant’s risky business 

choices. 

C.  Finally, any compensation that may be awarded would have to take the 

dire economic situation in Mekar into account. 

 


