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1 

PROCEDURAL 

  

ISSUE I: THE TRIBUNAL DOES NOT HAVE JURIDICTION 

 

A. Ratione personae not being satisfied 

1. BIT protection is applicable to ‘individuals’ who are nationals of a contracting party other than 

the host state.1 The Additional Facilities Rules only permit investment-state arbitration and not 

state-state arbitration.2  

2. A government owned and government-controlled entity is also categorised as state.3 Government 

control is established through majority share ownership, or a significant minority shareholding 

with effective control.4 The government exercised effective control prior to notice of arbitration 

and post the initiation of proceedings, the government owned majority shares.  The Claimant 

being a state entity, the ratione personae jurisdiction is not satisfied. 

B. Corruption bars jurisdiction 

3. An investment that is a product of corruption cannot seek protection of the BIT as such 

agreements are null and void.5 The tribunal have reconsidered its jurisdiction in light of the 

allegations of corruption and it can rely on indirect or circumstantial evidences.6 Red flags are 

forms of such indirect evidence.7  

4. The Claimant had bribed the Chairperson of the Public Utilities Committee to seek a favourable 

assessment. Mr. Umbridge’s vehement support for the investment despite fears of over-valuation 

shall be considered as a red flag. Thus, the tribunal will not have jurisdiction as Claimant cannot 

seek protection of CEPTA. 

C. BIT mutually replaceable 

5. A treaty may also be deemed to be terminated as a result of the conclusion of a subsequent treaty 

by the same parties on the same subject.8 Article 1.6(2) of CEPTA codifies that the investors shall 

not derive any rights from the 1994 BIT. Thereby, no claim under arbitration can be instituted by 

a state-owned entity as the same has been excluded under CEPTA. 

 

 
1 Campbell McLachlan et al., ‘International Investment Arbitration: Substantive Principles’. 
2 ICSID, AFR art. 2. 
3 Thunderbird v. Mexico. 
4 Nicaragua v USA. 
5 ICC Case No. 1110; Hamester v. Ghana. 
6 Tethyan v. Pakistan. 
7 Metal-Tech v. Uzbekistan. 
8 VCLT, art. 59 (1). 
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ISSUE II:  AMICUS SUBMISSIONS 

 

A. Amicus submission by external advisors 

1. Addresses a significant interest 

6. Significant public interest is a determining factor in acceptance of amicus submissions under 

Article 41(3)(a) of the Additional Facilities Rules.9 The subject matter of the dispute should 

concern people other than the disputing parties.10 Such submissions secure wider public 

confidence in the adjudication by the tribunal.11  

7. Pertinently, corruption is in contravention to transnational public policy and Respondent state 

laws.12 The claims of corruption thereby address an issue of significant public interest and has to 

be considered by the tribunal. 

2. Assisting the tribunal 

8. The submission by the external advisors shall assist in the determination of the jurisdiction. 

Investments made in the violation of the national and international policy of good faith or of host 

state laws are not protected by the BIT.13 The act of corruption is in contravention to 

Respondent’s public policy and good faith. It would prevent the Claimant from seeking protection 

of the BIT and approaching the tribunal.  

B. Amicus submission of CBFI 

9. The purpose of involving third party NGOs in the dispute is to  include novel arguments.14 The 

lack of public interest within the submission is a ground for dismissal. 15 Additionally, the 

existence of prior connection with either party makes the submission liable to be dismissed. 16 

10. CBFI does not provide any novel argument within their application, this is contrary to the purpose 

of involving NGOs in the dispute. CBFI also does not address any wider public interest other 

than the concerns of 38 of its members who are investors in the Respondent. Additionally, the 

membership of Lapras Legal induces a conflict of interest as it exposes prior connection to the 

Claimant. 

 

 
9  Methanex v. USA. 
10 Suez v. Argentina. 
11 Biwater v. Tanzania. 
12 World Duty Free v. Kenya ; Annex XV, p. 67. 
13 Hamester v. Ghana. 
14 Dinah Shelton, ‘The Participation of Non-governmental Organizations in International Judicial Proceedings’. 
15 Apotex v. USA. 
16 Apotex v. USA. 
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     MERITS 

 

ISSUE III: RESPONDENT DID NOT VIOLATE ARTICLE 9.9 

 

A. Breach of due process 

1. Adequate justice by courts 

11. Providing adequate opportunity of being heard and then rejecting such claims would not amount 

to denial of justice.17 Further, the recognition of awards is at the discretion of the Courts.18 Despite 

the rejection of Claimant’s arguments, they were afforded the opportunity of being heard at each 

instance and the adjudication of the matter was done in less than average time .19 The claims 

thereby arise out of mere disagreement with the opinion and should not be entertained. 

2. Adherence to due process by CCM 

12. CCM’s independent autonomy and lack of State control excludes it from being an organ of state.20 

Nonetheless, CCM adhered to the due process requirements. The airfare caps were considered 

fair and the alteration of inflation rates was outside the purview of CCM. Further, the CCM had 

not previously approved the Horizon 2020 scheme that would be considered market disruptive. 21 

Preferential slot trading was in contravention to the undertaking, necessitating investigation of 

an approved scheme. 

B. Legitimate expectations not breached 

13. The regulatory framework cannot be construed to provide legitimate expectations.22 Further, the 

Respondent has a right to regulate the foreign investments within the doctrine of police power. 23 

Since they were no specific representation, the claim of legitimate expectations cannot be 

sustained. Moreover, all actions were within the police powers of the Respondent. 

C. Non-arbitrary and non-discriminatory conduct  

14. The EDF tribunal’s test of arbitrariness needs to be satisfied to establish arbitrary conduct. 24 

Since the conduct was within the scope of the municipal law is cannot satisfy the test of 

arbitrariness. 

 
17 Mondev v. USA. 
18 New York Convention, art. 5(1)(e).  
19 Azinian v. Mexico. 
20 ILC ARSIWA, art. 8. 
21 Statement of Uncontested Facts. p. 34. 
22 Teinver v. Argentina. 
23 Suez v. Argentina.  
24 EDF v. Argentina.  
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15.  Discriminatory conduct contributes to the breach of FET obligations.25 No discrimination existed 

while granting since Larry Air was also being denied subsidies. Further, the ‘fair market value’ 

standard was only afforded to investors from Arrakis and the Claimant cannot invoke a more 

favourable treatment afforded to a party prior to the inception of CEPTA.26  

 

ISSUE IV: STANDARD OF COMPENSATION 

 

A. CEPTA is primary binding law 

16. The Tribunal shall decide a dispute in accordance with such rules of law as may be agreed by the 

parties.27 Since both the parties mutually accede to the BIT it shall be considered the primary 

binding law.28 It strengthens the fact that the compensation standard should be in accordance with 

pre-decided provisions of the treaty.29 The parties to the dispute in the present matter have 

mutually agreed to be bound by provisions of CEPTA as the applicable BIT.   

17. Article 9.21 of CEPTA prescribes ‘market value’ standard of compensation for FET breach . Fair 

market value shall only be awarded in the event of direct expropriation. Since the parties have 

mutually agreed that the arguments shall be limited to violation of Article 9.9 and not encompass 

expropriation, market value standard of compensation shall be enforced. 

B. Market value standard reasonable 

18. The breach of the FET cannot be equated with expropriation.30 A Claimant is entitled to receive 

the compensation as per the BIT and on the basis of the market value of the assets the claimant 

has been deprived of.31 Thus, market value standard is an internationally recognised mechanism 

for FET breaches.  

19. Since the Claimant had not lost the titles to the investment, it would not fall under the purview 

of expropriation. Thereby the market value standard becomes the most reasonable and accepted 

standard. 

C. Claimant’s conduct to be accounted 

 
25 Roland Klager, ‘Fair and Equitable Treatment: A Look at Theoretical Underpinning of Legitimacy and Fairness’. 
26 2014 Bonooru-Mekar CEPTA, p. 77. 
27 ICSID AR, art. 42 (1). 
28 AsAP v. Sri Lanka. 
29 ADC v. Hungary; Wena v. Egypt. 
30 LG&E. v. Argentine. 
31 Tecmed v. Mexico. 
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20. The risky and negligent decisions taken by the Claimant as well as the resultant losses, needs to 

be taken into consideration while calculating the compensation.32 Further, the host state has the 

police power to regulate foreign investment during financial crisis.33  

21. The Claimant continued with its expansionist approach based on overly optimistic decisions that 

unnecessarily increased their risks in utter disregard of the advice by the Respondent’s 

representatives.34 Such imprudent decision should be accounted while evaluating the 

compensation of the Claimant.  

 
32 MTD v. Chile; ILC ARSIWA, art. 39. 
33 Suez v. Argentina. 
34 Statement of Uncontested Facts, p. 31. 


